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CASES 


ARGUED  AVD  DETERMINED  1824. 


IN  TBI 


Court  of  COMMON  PLEAS, 


ANn 


OTHER  COURTS, 


IV 


Easter  Term, 

In  the  Fifth  Year  of  the  Reign  of  Oeoroe  IV. 


MEMORANDA. 

Lord  Giffbrd  having  been  appointed  Master  of  the 
Rolls,  Sir  WilUam  Draper  Bestj  Knight,  one  of  the 
Judges  of  the  Court  of  King's  Bench,  took  his  seat  as 
Chief  Justice  of  this  court  on  the  first  day  of  this  term. 

On  the  13th  of  Maj/j  WilUam  St.Julien  Arabin  and  . 
J^amas  Wilder  of  the  Inner   Temple^   Esquires,,  were 
called  to  the  degree  of  the  coif,  and  gave  rings,  with 
the  following  motto :  '^  Beg^  regnoquejidelis!^ 


Vol.  II.  B 


CASES  IN  EASTER  TERM 


Jitff  6.      Tucker  and  Toleman,  Assignees  of  B.  Tucker, 

V.  Jones. 


A  ttatement  TTHIS  was  an  action  by  the  Plaintiffs,  as  assignees  of 
l^fore^thT  -^*  '^^^i  *  bankrupt.     At  the  trial,  before  Bosan^ 

comminioners  quet  Seijt.  at  the  last  Somerset  Spring  assizes,  the  De- 

k^  oMtv*  fendant   not  having  given  notice  of  any  intention  to 

promised  to  dispute  the  act  of  bankruptcy,  the  Plaintiils  proceeded, 

meet  one  of  under  the  4?9  G.  8.  c.  121.  s.  10.,  to  establish  it,  by  put- 

at  a  Riven  ^'^"S  ^^  ^^  depositions  taken  before  the  commissioners, 

place,  and  The  deposition   stated,   that  «7.  Braam^    the   deponent, 

ftuedtodo  called  2X  the  house  of -B.  Tucker,  who  then  and  there 
•o,  18  not  sum-  ' 

dent  evidence  promised  to  meet  deponent  next  day,  at  the  office  of 
to  **??5J*^  "  ^*  »od  O.  Smiths  the  solicitors  for  deponent's  employers, 
niptcy  under  i^  relation  to  his  giving  security  for  a  debt  then  owing 
49  0. 3.  by  him  to  deponent's  employers,  over  due.     And  de- 

e.  zai.  1. 10.    p^ngnt  further  stated,  thai  be  and  his  employers  attended 

accordingly  at  Messrs.  SmitVs  office  at  the  time  ap- 
pointed, and  waited  there  a  considerable  time,  but  B. 
Tucker  did  not  attend  the  appointment,  but  altogether 
absented  himself  from  the  said  pliyre  of  appointment. 

Ko  other  proof  being  oflered,  the  learned  Serjeant 
directed  a  nonsuit,  on  the  ground  that  the  deposition  did 
not  contain  any  statement  of  the  bankrupt's  having  ab- 
sented himself  with  a  view  to  deligr  creditors. 

TadAf  Seijt  now  moved  for  a  rule  nisi  to  set  aside 
this  verdict  and  have  a  new  trial,  contending  that  there 
was  a  sufficient  primA  fade  statement  of  the  bankrupt's 
having  absented  himself  with  intent  to  delay  bis  cre- 
ditors :  it  being  immaterial  for  this  purpose  whether  he 
absented  himself  from  his  dwelling-house,  or  from  a 

place 


IN  THE  Fifth  Year  of  GEO.  IV. 

place  at  which  he  had  appointed  to  meet  his  creditors.  1884* 
In  Gimmngham  ▼.  Laitig  {a\  the  Chief  Justice  said,  the 
bankrupt  *<  had  several  creditors,  at  the  sight  of  whom 
he  frequently  left  his  occupation  on  the  exdiange^  de- 
siring his  friend  to  say  that  he  was  not  there;  and 
on  one  occasion  he  broke  an  appointment  which  he 
had  made  with  a  creditor  to  meet  him  there.  There 
cannot  be  stronger  evidence  of  a  man  absenting  himself 
from  his  creditors." 

Bs9r  C.  J.  If  there  were  any  evidence  that  the  party 
absented  himself  from  the  place  appdnted,  with  a  view  to 
delay  his  creditors,  the  direction  of  the  learned  Seijeant 
was  wrong ;  but  there  is  no  evidence  of  that  sort,  and 
all  that  the  deposition  states  is  a  mere  breach  of  ap- 
pointment :  such  a  statement  does  not  present  evensLprimd 
facie  case  of  an  act  of  bankruptcy,  nor  any  thing  from 
which  it  can  be  presumed  that  the  party  was  absent  from 
the  place  appointed  with  any  intention  to  delay  his  cre- 
ditors. Nor  is  there  any  thing  in  this  case  to  impugn 
that  which  has  been  cited.  There,  the  proprietor  of  a 
theatre  retired  behind  the  scenes  to  avoid  a  sheriff's 
officer,  at  the  same  time  giving  orders  to  be  denied  to 
him.  In  another  instance,  the  circumstance  of  a  party's 
having  crossed  the  street  {b)  was  holden  a  sufficient  ab- 
senting himself;  but  there  was  also  clear  evidence  of  an 
intention  to  delay  creditors.  It  is  not  fit,  however,  that 
men  should  be  entrapped  into  acts  of  bankruptcy;  and 
we  should  extend  our  decisions  beyond  the  policy  of  the 
bankrupt  laws,  if  we  were  to  hold  a  mere  breach  of  engage^ 
meat  nsprimdjacie  evidence  of  an  act  of  bankruptcy. 

Park  J.    In  order  to  support  an  action*  by  assignees, 
the  depositions  before  the  commissioners,  when  adduced 

(«)  a  iiMTsb.  436.         {b)  Cbenoweth  v.  Ha/,  1  M.&S.  676. 

B  2  as 
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as  evidence  of  an  act  of  bankruptcy,  ought  Co  contain,  on^ 
the  face  of  them,  what,  if  unanswered,  would  amount  to 
a  clear  act  of  bankruptcy ;  but  no  one  can  say  that  this 
deposition  contains  any  statement  to  such  an  effect ;  all 
that  is  alleged  amounts  only  to  an  omission  to  observe 
an  engagement,  and  nothing  is  said  of  any  intention  to 
delay  creditors. 


BuRROUGH  J.  Gimmingham  v.  Ijaing  was  a  case  very 
different  from  the  present.  Tliere  the  party,  who  was 
the  proprietor  of  a  theatre,  retired  behind  the  scenes  to 
avoid  a  creditor,  but  here  there  is  no  evidence  whatever 
of  any  such  intention. 

Rule  refused. 


Maj  6« 


Harrison  v.  Allen  and  Others,  Executors  of 

W.  Younohusband. 


The  Defend-    HTHE  Plaintiff  sued  in  assumpsit  on  a  contract,  under 

ant,  who  had  which  the  testator  had  purchased  of  him  a  quantity 

contracted  for  ,      rn      .  .  i 

jewellery,  wm  of  jewellery,  on  the  following  terms;  viz.  to  return  the 

to  return  it  in  jewellery  within  a  twelvemonth,  and  if  he  omitted  to  do 

«  twelve* 

month,  and  if  *®>  ^®  P*y  ^°^  ^^  ^  certain   price,  twVA  interest.     The 

he  omitted  to    first  count  of  the  declaration  stated  the  contract,  without 

do  to,  to  pay  mention  of  the  interest;  and  at  the  trial  before  Par^  J., 

for  It  a  certam       ^  ' 

price,  with       Guildhall  sittings  after  last  term,  the  Plaintiff  failed  to 

establish  his  demand,  according  to  the  statement  in  that 
count ;   but  as  there  was  a  count  for  goods  sold  and  de- 

the  amount, 

the  jewellery  having  been  retained ;  but  the  onlyccountt  in  the  declaration  applicable 
to  hia  case  were  a  count  for  goods  sold  and  ddivered,  and  a  count  for  interest  on 
money  due  and  forborne. 

The  jury  having  fouiyl  a  verdict  for  the  sum  demanded,  with  interest,  the  Court 
refused  to  set  aside  the  verdict,  or  to  reduce  the  damages. 

livered, 


interett. 

ThePla#- 
tiffsued  for 


'  I 
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iivered,  and  a  eoant  for  interest  on  money  due  and  for«* 
bom^  together  with  the  usual  money  counts,  the  jury 
feund  a  verdict  for  the  PkintifiP,  1962.,  and  interest  from 
Mar€h^  1819,  50^ 


3 


18241 


Tai2t;^  Seijt  now  moved  for  a  rule  nisf  to  set  aside 
this  verdict  and  enter  a  nonsuit,  or  to  reduce  the  da* 
mages. 

The  Plaintifi^  having  failed  to  substantiate  his  spedal 
county  cannot  recover  on  the  two  common  counts,  be^ 
cause  the  whole  was  one  contract,  and  ought  to  have 
been  aptly  described  in  a  single  count:  he  cannot  re- 
cover for  part  of  the  contract,  namely,  the  goods  soldy 
in  one  count,  and  for  the  residue  of  it,  namely,  the 
interest^  in  another.  {Bwrrough  J.  referred  to  SUick  v. 
L(mdl(a)f  where^  upon  a  contract  for  the  sale  of  goodsy 
to  be  paid  for  by  a  bill  at  a  certain  date,  it  was  holden, 
the  price  might  bear  interest  from  the  day  when  the  bill 
would  have  been  due,  and  that  the  interest  might  be  re- 
covered as  damages  on  a  special  count,  for  the  non-de- 
livery or  non-payment  of  the  bill ;  but  that  i(  in  such  a 
case,  upon  a  general  count  for  goods  sold  and  delivered, 
the  juiy  should  give  the  price  and  interest  as  damages, 
the  Court  would  not,  therefore,  set  aside  the  verdict] 
At  all  events,  the  Defendant  is  entitled  to  have  the  da? 
mages  reduced,  by  the  amount  of  the  interest  found  by 
the  juryt  as  the  payment  of  interest  is  nowhere  in  the 
declaration  alleged  to  have  formed  part  of  the  contract 
for  the  purchase  of  the  goods :  Gordon  v.  Suxin.  {b) 

Best  C.  J.  It  is  impossible  for  the  Court  to  grant 
a  new  trial  in  this  case.  The  verdict  is  right  for  the 
principal  sum ;  and  if  the  ground  of  application  had 
been  that  the  Plaintiff  had  received  something  which 

(a)  5  7MM/..I57.  {t)  izEojtf 4ig. 
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th^  Defendant  ought  not  to  pay)  the  Court  might  have 
thought  it  right  to  grant  the  rule :  but  it  is  not  so,  for, 
by  the  expresa  agreement  between  the  parties,  the 
Plaintiff  is  entitled  to  interest,  and  that  distinguishes 
the  present  case  from  Gordon  v.  Swan^  in  which  there 
was  no  stipulation  for  interest.  The  Defendant  pur- 
chases jewellery,  which  he  is  to  return  within  a  twelye* 
month,  or  to  pay  for  at  a  certain  price,  with  interest; 
the  goods  are  not  returned,  and  the  interest  becomes 
payable*  It  has  been  urged,  indeed,  that  there  is  no 
count  expressly  adapted  to  the  Plaintiff's  case;  but 
where  we  see  the  Plaintiff  is  so  clearly  entitled^  shall  we 
do  the  Defendant  himself,  such  injustice  as  to  gnmt  this 
rule,  the  effect. of  which  will  be  to  deduct  SOL  from  the 
payment  he  is  ctdled  on  now  to  make,  but  to  compd  him 
ultimately  to  pay  it  in  a  new  action.  In  motions  for  new 
trial,  the  Court  may  fidriy  endeavour  to  do  that  whidi 
advances  the  justice  of  the  cause,  and  by  refusing  this 
rule  we  onfy  save  the  Defendant  from  paying,  with  the 
tremendous  interest  of  accumulated  oosti^  what  he  is, 
in  justioe,  bound  to  pay  at  once. 


Pakk  J.  The  Defimdant  is  clearly  liable  to  pay  i 
and  justice  having  been  done,  the  Court  ought  to  refuse 
the  rule. 


Burkouor;  J.  We  see  cleariy  that  justioe  has  been 
done ;  and  when  that  is  the  case,  we  ought  not  to  set 
aside  die  verdict. 

*  Rule  refused. 


IN  TH«  Firm  Yeah  of  GEO.  IV. 


GiBioN  V.  MiNBT  and  Others,  (a)  ^^y  7« 


'PHIS  was  an  action  for  money  bad  and  received.  The  Plaintiff 
At  the  trial  before  Lord  Gfffbrd  C.J.  at  GuildhaU,  ^^^^ 
sittings  after  Hilary  term  last,  it  appeared    that  the  on  the  De- 
Plainti£P  kept  an  account  with  the  Defendants,  who  were  f^^^  ^. 
baokeni  ond  on  the  8th  of  July,  1822,  there  being  at  request  yon  to 
that  time  a  balance  of  542/.  in  his  &vour,  delivered  to  ^^^  °^  4oo/. 
r.M„/«-«,.partnerinthehou«eof  J.Jl6W«.andCo..  ^TSJ 

a  letter,  of  which  the  foUowmg  is  a  copy:  to  the  dispoeal 

oi  J^MsMtem 
and  Co.'* 

*^  Messrs.  Minef  and  Stride.  The  order 

^  I  reqoest  you  to  bold  me  400^  from  my  private  who  had  ako 
aocount,  to  the  dispowl  of  J.  MitUem  and  Co.  ^.  f^^''^ 

^  Wm.  GOwmr      ^^  co!  ,•  b^ 

Miniem  and 

Upon  this  order  being  delivered  to  the  Defendants  jne^'^^cir 
shoot  the  18th  of  Jm^,  by  T.  Mintemy  one  of  the  De^  it  wasnotpaid 
fcndants  wrote  in  pencil  on  the  debit  side  of  Plaintiff's  *®  ^^»  ^  . 
account, -^'<  N.B.   By  Mr.  Gibsonfs  letter,  9th  Julj^j  account.^  The 
1822,  4007.  is  to  be  held  at  the  diqx>sal  of  Messrs.  J.  Plaintiff 
Miniem  and  Co."     On  the   14th  of  September^  182?,  ^^^^^J^ 
the  Defendants  sent  Plaintiff  his  accounts  as  made  up  to  it  wa«  paid, 
June  preceding,  giving  him  credit  for  64Si.,  at  the  same  ^f*^  *® 
time  acknowledging  the  receipt  of  the  order  in  favour  of  ^ount ;  not-  * 

withstanding 
which  revooitioni  the  Defendants  afteiwards  paid  the  money  to  Mhttem  and  Co. 
A  jury  having  fbnnd  for  the  Pfauntiffy  after  a  direction  to  consider  whether  the 
Older  was  afaiohtte  or  conditional,  the  Court  refused  to  grant  a  new  trial. 

» 

(a)  From  a  gentleman  at  the  bar. 

B  4  Mintern 
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1824.  Mintem  apd  Co.,  but  not  debiting  Plaintiff  for  the 
amount  On  the  19th  Marchj  182S,  the  Plaintiff  wrote 
to  the  Defendants  countermanding  this  order,  and  de- 
siring them  to  hold  the  400/.  to  his  own  credit,  and 
shortly  afterward,  on  finding  that  the  money  was  not 
actually  paid  out,  renewed  the  countermand.  The  De- 
fisndants  communicated  this  to  Mintem  and  Co.,  re* 
questing  their  directions.  Mintem  and  Co.,  upon  re- 
ceipt of  the  Defendants'  letter,  wrote  to  them  to  place 
die  4002.  to  the  credit  of  their  account ;  at  the  same  time 
saying,  that  they  should  before  that  time  have  directed 
the  above  sum  to  be  placed  to  their  credit,  but  that  they 
were  willing  the  Plaintiff  should  reap  the  benefit  of  the 
interest  The  Defendants  then  made  the  fiiUowing 
entry  in  their  books:  ^^  Wm.  Gibson^  Dr.  to  John 
Mintem  and  Co.  Per  transferred  per  order  in  an  old 
letter  of  the  former,  dated  8th  Jidy  last,  now  first  de- 
sired to  be  acted  upon  by  the  latter;  400/.:''  and  in 
theur  ledger  debited  the  Plaintiff  to  that  amount  Hie 
Defendants  then  informed  the  Plaintiff  that  they  had 
triansferred  the  money  to  Mintem.  These  facts  were 
proved  by  admissions.  On  the  part  of  the  Defendants, 
one  witness  stated,  that  on  delivering  this  order  to 
Stride  one  of  the  Defendants,  Mintem.  was  asked 
whether  he  would  have  the  money  then,  to  which  his 
answer  was,  that  he  wished  it  to  be  held  at  his  disposal, 
and  that  Stride  assented.  The  action  was  brought  to 
recover  the  400/. 

Lord  GiFFORD  left  it  to  the  jury  to  say,  whether  it 
was  the  intention  of  the  parties  that  the  order  should  be 
conditional  or  absolute.  If  it  was  an  absolute  order, 
and  accepted  as  such  by  the  Defendants,  the  Plaintiff 
had  no  right  to  revoke  it  If,  on  the  other  hand,  it  was 
executory,  and  they  thought  that  it  had  not  been  acted 
on^  the  Plaintiff  had  a  right  to  revoke  it,  and  his  counter- 
mand 
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maiid  came  in  time.    The  jury  returned  a  verdict  for  the 
Plaintiff: 

PA  Serjt.  now  moved  for  a  rule  to  shew  cause  why 
the  TercGct  should  not  be  set  aside  and  a  new  trial 
granted:  he  cited  Lord  EUenborougVs  judgment  in 
ffWiamsr.  Everett  (a);  but  the  Court  refused  the  rule; 
and  in 

BxsT  C  J.  said,  There  is  not  the  slightest  pretence  for 

distnrbing  the  verdict    I  perfectly  accede  to  the  case 

dtod  firom  East ;  if  the  mcmqr  had  been  actually  trans* 

ferredy  or  credit  given  to  Mintem  and  CSo.  at  the  time 

that  the  older  was  lodged,  it  would  not  have  been  re* 

vocaUe.  But  here  no  appropriation  whatever  took  place ; 

it  was  left  at.Mintem^s  disposal,  and  it  was  not  dis* 

posed  of  by  them.   The  Defendants  have  not  dealt  with 

die  money  until  after  the  revocadcm.    The  letters  shew 

diat  neither  Mintem  n<nr  the  Defendants  considered  the 

money  as  transferred  or  handed  over.    If  any  part  of 

the  money  had  been  advanced,  up  to  that  advance  the 

PluntifP  would  have  been  answerable,  but  no  further. 

The  jury  have  done  perfectly  right 

•    Park  J.  and  Burrouor  J.  concurred ;  and  the 

Rule  was  refused  accordingly. 

{a)  i^Esutt  jSs. 
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Miy  %.  Fenner  V.  DuPLOCK  and  Another. 

Payment  of  13  £PLE VIN.  Defendants  avowed  and  made  cogni- 
Mtoakasor  aBance  for  one  year's  rent  of  a  cottage  and  Umd^ 

after  the  let-  holden  by  Femier^  as  tenant  to  Duphck.     Flea,  non 

tor's  title  has  taiuiL 

^ff^  lessee      ^^  ^^  ^^^  before  Besi  J.  at  the  last  Suisejt  assiaes^ 
has  notice  of    the  case  proved  was  in  substance  ,as  follows ; 
^i^^don  Ihgfiock  bought  the   premises  in  the  year  1798  of 

not  amount  to  CotUfUp  who  took  them  under  the  will  q£  Brooks.  la 
M  acknow-  jgjg^  Dvplcci  let  them  to  Femer^  who  paid  rent  to 
^jf^the  Dfiplock  regularly  till  Collins  died  in  1815»  JudgCf  the 
lessor,  or  to  a  heir  at  law  of  £nxMb^  then  set  Up  a  daim  to  the  estate^ 
1^^^  alleging  that  ColUm  took  only  a  lifiMntereat  under 
at  the  time  of  Srooi/g  Willy  and  Fetmerf  the  r^it  having  been  d»- 
P*y™?^^  manded  of  him  by  JudgCf  leiused  to  pay  it  any  longer 
the  precise  ^  Huploci^  Dufiock  distrained,  when  Femner^  after 
nature  of  the    consulting  with  his  pn^usional  adviser,  paid  the  rent  to 

w'STn^SS?  ^^^^P^<^  -^d  continued  to  do  so  till  1881.  At  thsft 
in  which  the.  period  Jiidge  renewed  his  claim,  and  Fenner  acquiescing 
^'^''^1^^     in  it,  and  refusing  to  pay  rent  any  longMr  to  Duphck^ 

Dtgplock  dbtrained  in  ISSdy  and  the  present  replevin 
ensued.  From  some  of  the  evidence  in  the  cause,  the 
jury  were  induced  to  believe  that  Duplock  knew  he  took 
an  estate  only  for  the  life  of  CotUns^  and  that  though 
Fenner,  from  1815  to  1821,  knowing  of  the^existence  of 
Juigiis  claim,  had  paid  rent  to  Duplock,  yet  that  he  had 
paid  it  in  ignorance  of  the  precise  nature  of  Judges 
claim,  and  in  ignorance  that  DupUxJc  had  only  an  estate 
for  the  life  of  Collins  s  and  considering  the  payments  to 
have  been  made  thus  in  ignorance,  they  found  a  verdict 
for  the  Plaintiff,   under  the  direction  of  the  learned 

Judge, 
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Jadge,  who  put  it  to  them,  whether  the  pajrmeiits  had 
been  made  with  fbli  knowledge  of  the  state  oi  Dufiodf^ 
tide. 

Botanquet  Seijt  now  moved  for  a  role  to  shew  came 
why  the  verdict  fiyand  for  the  Plaintiff  should  not  be  set 
aside^  and  instead  thereof  a  verdict  entered  finr  the  De* 
fendants^  on  the  gioand  diat  payment  of  rent  to  Duplock 
by  Fgfmer^  after  he  knew  the  existence  o^  and  had  con* 
suited  on^  Judge's  daim,  was  an  acknowledgment  of 
Duplock  as  landlord,  equivalent  to  a  new  taking  if  in^ 
deed  it  did  not  amount  to  an  actual  attornment;  and 
that  as  he  had  taken  the  p'remises  of  Dcgnbc^,  an  attom- 
nicnt    to  Ftnner  would    be  void  under  the  stat.   of 


Best  C.J.    I  entertain  the  same  c^inion  now  as  at 
the  trial  of  die  cause :.  it  was  a  £t  question  to  leave  to 
the  joryt  whether  Fenmry  snbasqnently  to  the  death  of 
CottimSf  paid  rent  to  Ditpbei  in  ignorance  of  the  nature 
wiDuptod^M  titl%  and  the  jiuy  having  decided  that  such 
wm  the  case,  have  pot  an  end  to  any  questbn  of  law. 
Aeoonfiagto  iim  ome  ai  England  JL  Si^umr.Slade{m% 
a  tenant,  though  he  cannot  dispute  the  right  of  his  land^ 
lord  to  demise,  may  shew  that  his  title  has  expired,  and 
the  rdb  is  fininded  on  good  sense  and  justice)  because 
if  it  wore  otherwise^  the  tenant  might  be  called  on  to  pay 
his  rent  twice  over.     Although,  however,  a  tenant  may 
imm  that  his  landlord's  title  has  expired,  yet  if  he 
enters  on  a  new  tenancy,  he  shall  be  bound ;  but  before 
he  can  be  so  bound,  it  must  appear  that  he  was  ac- 
qoaidted  with  all  the  circumstances  of  the  landlord's 
tide :  the  landlord,  before  he  enters  into  any  new  con- 
tract, must  sa^  openly,   *^  My  former  title  is  at  an  end ; 


(a)  4  T.  Jt.  iZ%. 


will 
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will  you,  notwithstanding,  go  on  7*  The  Defendant  in 
the  present  case  knew  that  his  title  was  at  an  end ;  was 
it  honest  in  him  to  persist  in  his  claim,  and  to  call  for 
rent  under  such  circumstances  ?  There  is  no  ground 
whatever  for  saying  that  any  attornment  took  place; 
pajrment  of  rent  may  indeed  be  evidence  of  aiy  attom- 
mait;  but  before  we  can  decide  whether  an  attornment 
has  taken  place,  we  must  look  at  the  circumstances,  and 
see  whether  they  do  not  rebut  the  presumption  of  an 
attornment,  and  the  circumstances  of  the  present  case 
repel  any  such  presumption.  The  jury  have  found  in 
what  way  the  bargain  was  entered  on ;  the  Defendant 
knowing  he  had  no  title,  and  the  Plaintiff  not  knowing 
in  what  way  the  defect  was  occasioned ;  it  would,  there* 
fore,  be  gross  injustice  if  we  were  to  set  aside  the  verdict^ 
or  grant  a  new  trial.    • 


Park  J«  If  the  (K>int  had  been  diffisrently  stated  to 
the  jury,  there  might  have  been  ground  of  complaint, 
but  the  question  was  &irly  left  to  them,  and  it  is  not 
material  for  the  Court  to  express  an  opinion  as  to  the 
veidict  I  think  I  should  not  have  concurred  in  it;  but 
ag  ihe  Chief  Justice  has  expressed  himself  satisfied,  the 
verdict  ought  not  to  be  disturbed. 


BuKROUGH  J.  The  questkm  of  fact  was  properly 
left  to  the  jury,  and  they  having  decided  it,  the  rule 
must  be 

Refused. 


\ 
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Doe  dem.  Willson  and  Others  t;.  Phillips.        m^^  to. 

n^HIS  ejectment  was  brought  on  the  engagement  to  In  an  agree- 

give  up  possession,    contained   in   die  following  ^^^'^,^  ^ 
agreement :  was  no  dante 

•*  Memorandum  of  an  agreement  between  Mr.  Archer  ^  'ttJJ^jL 
WiUson^  otSiochoeUf  in  the  county  ci  Surrey^  of  the  one 


party  and  Thomas  Bippm^  Esq.  of  Clapham  Boadf  of  l^dd  to  be  a 
the  same  county,  of  the  other  part,  viz. :  noITcoo&^ 

'*  A.  W.  agrees  to  let  (certain  pieces  of  land  described  .tkm  operating 
id  the  agreement,)  and  T.  B.  agrees  to  take  the  above-  |^  de^eannce 
mentioned  pieces  of  land,  for  the  term  of  twenty-one      <«  it  is^igo 
years,  by  paying  to  A.  W.  or  hb  heirs,  executors,  ad-  ^^enhy  agreed 
ministrators,  or  assigns,  a  yearly  rent  of  SOJL,  dear  of  ^fi^truo^ 
all  taxes  or  abatement  whatever,  either  parochial  or  thatincaae 
parliamentary,  that  are  imposed  or  may  hereafter  be  ^^^4^'^'* 
imposed ;  and  ii  is  alsojhiher  agreed^  and  cUarlyunier^  ezecuton,  and 
sioodf  thai  in  case  the  said  A.  W.  or  his  heirSf  exectk-  Mgna,  ahonld 
tarSf  and  assigns^  should  leant  any  part  of  the  said  land  to  ^  the'sdd*'^ 
build  or  otherwise^  or  cause  to  be  built^   then  the  said  land  to  buQd, 

T.  K,  or  iUs  heirSf  executors^  or  assigns,  shall  and  wiU  <*«**"«^^« 

-»  J  o  — »  cautetobe 

give  up  thai  part  or  parts  of  ike  said  land  as  shall  be  re-  built,  tben  the 

quested  by  the  said  A.  W.,  by  his  making  an  abatement  *^  r.  Jt,.or 

in  proportion  to  the  rent  chatgedy  and  also  to  pmf  far  ^^^^  J*^ 

so  much  of  the  fance^  at  a  fair  vaJuationy  as  he  shall  tigna,  ahall 

have  occasion^  faom  time  to  time^  to  take  avoay^  ly  his      ^  ^^ 

glioing  or  leaving  six  numthf  notice  of  vohat  he  intends  at  parts  of  the 

to  do.    And  T.  B.  agrees  to  fence  in  the  said  pieces  of  "f^  ^^^^  «• 

•hallbere- 

quetted  by  the 

aaid  A*  IT.,  by  hit  making  an  abatement-in  prapoction  to  the  vent  charged,  and  alto 

to  pay  for  to  mvch  of  the  fence,  at  a  hk  valuation,  at  he  thall  have  ffcrawm  from 

time  to  time  to  taht  away>  by  hb  giving  or  leaviiq;  lix  moodu'  notice  of  what  he 

intcadt  to  do.** 

land 
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18f4.  land  with  new  oak-posts,  rails,  and  pales;  to  keep  the 
*^  '  '  ^  same  in  good  tenantable  repair  during  the  term ;  the 
Xfujjg^ji  walls  of  the  foundation  of  the  intended  building  to  re- 
vv  main  as  they  now  stand  until  wanted  to  build  on ;  the 
rent. to  commence  the  29th  September  netU  Witness 
our  hands,  this  12th  day  of  SeptembeTf  1809.  And  it  is 
also  fiiiAer  agreed,  that  after  u^  Wi,  or  his  beus,  execu- 
tors, or  assigns,  have  taken  so  much  of  the  said  land, 
not  leaving^one  acre,  or  as  much  as  will  sadsfy  T»M^ 
then  T.  R.  shall  be  at  foil  liberty  to  relinquish  the 
nmainkqr  part  of  the  land ;  and  A.  W.  agrees  to  pay  to 
7.  IL  a  fair  valuation  for  the  remainder  of  the  said 
said  fence,  so  measured  and  valued  by  two  prc^r  per- 
sons, one  obosen  bj  T.R.  and  the  other  by  A.  )F.,  or 
his  heirs,  executiMrs,  or  assigns,  and  whatever  they  agree 
10  shall  be  the  price.  Also,"tf  ^  W.  shall  have  occa^ 
sion  to  take  down  the  cow-bouse  on  or  before  the  end 
'  of  flv»  years,  A.  W.  sball  pay  three-fourths,  of  the  ex- 
pence  of  the  cow-houses,  and  if  within  ten  years,  one 
iMlf  of  Ibe  expenoe. 
^  Wttnets,  -  "  ul  WiUson. 

^  Hemy  Wilkmt.  <<  Tkama^ 


The  lessors  of  the  Plaintiff  were  executors  and  devi- 
in  tnmtf  under  the  will  of  Archer  Wilkon^  and  the 
Deftndant  occupied  the  premises,  under  an  assignment 
limn  Bippovu  At  the  trial  before  Bea  J.,  at  the  last 
assdes  for  the  eoimty  of  iSbr^,  it  was  contended,  on  the 
pan  of  the  Defondant;  Aat  the  engagement  to  give 
sp  possession  when  the  lessor  should  require  it  for 
tlM  porposes  of  building,  was  not  a  conditian  operating 
in  defiMslince  of  the  estate  but  a  m^ere  covenant,  for  the 
breach  of  which  the  remedy  was  by  an  action  for  da- 
nu^ges^  or  an  ajpplietiifon  to  Chancery,  but  not  by 
^ectment ;  and  BeU  J.  being  of  this  opinion  the  Plaintiff 
was  nonsuited.  ' 

Ixrwes 
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Ltfme$  Seijt  now  applied  for  a  rule  nisi  to  set  aside  18£4. 
this  nonsuit  and  have  a  new  triaL  He  contended  that 
the  dause  in  the  agreement  for  giving  up  possession^ 
when  the  lessor  should  require  it  for  the  purpose  of 
bnfldini^  was  a  condition,  and  not  a  covenant,  and  hedted 
Boe  dem.  FFihm  y.  Abel  {a\  where  Lord  EUenboro^fh 
faiclined  to  consider  a  similar  stipulation  as"  a  con- 
ditioa.  The  same  constructicm  was  pursued  in  iiMMetfy. 
Oqggins.  (i)  If  the  lessor  had  entered,  and  had  been 
med  in  trespass,  he  mi^ht  have  pleaded  libenan  tme^ 
wtaUum  i  and  if  the  dendse  had  been  refdied,  he  ni%ht 
httve  shown  that  it  was  determined.  TSirner  v.  Mej^ 
moii{e)  was  an  authoriQr  to  shew  that  the  lessor  might 
enter,  evoi  forcibly,  when  the  term  waa  determined. 

BxsT  C.  J.    The  question  is,  whether  this  stipnUtioD 
is  a  ccmdition  or  a  cov^iant    I  am  of  o[Mnion  that  it  is 
a  mere  covenant ;  and  although  the  difference  may  at 
irsi  sight  appear  to  be  technical,  I  diink  it  is  in  reality 
inr  otherwise.    If  this  be  a  covenant  a  court  of  equity 
would,  upon  proper  terms,  omipel  a  specific  perform- 
ance; bnt  if  it  be  a  condition,  would  send  the  parties  to 
a  court  of  law,  where  the  lessee  would  at  once  lose  his 
lind^  without  bang  able  to  enter  into  those  explanations, 
or  call  opon  the  lessor  for  those  pnxA  of  the  sincerity  of 
Us  intentioiis,  which  a  court  of  equity  would  be  able  to 
obtain.     Hiat  court  would  determine  whether  it  was 
Moording  to  good  conscience  that  the  lessor  should 
•rfbroe  the  covenant,  and  would  compel  him  to  shew 
squitable  gitmnds.    For  this  reason,  therefore^  I  am 
iadined  to  eonsider  the  stipnladon  a  covenant,  rather 
ten  a  eondkion,  and  abo  because  the  lessor,  if  he  had 
imearied  it  to  be  a  condidon,  might  have  insoted  an 
opras  clause  of  re^^eatry.    The  agreement  contains  an 


(s)  S  JM^t^  &  541.         (h)%  Fu.Jtm. 54.        {#)  i  J^A.  15S. 
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abscdute  davia^  for  SI  yearsi  and  this  can  only  be  de- 
feated by  terms  as  strong  and  express  as  those  by  whidv 
it  is  created ;   but  what  are  the  terms  here  ?    ^  It  ift 
also  further  agi?eed  and  clearly  understood*  that  in  case 
the  said  A^ff^othu  heirs,  executors,  and  assigns,  should 
want  any  part  of  die  said  land,  to  build  or  otherwise,^ 
or  canse  to  be  buitt»  then  the  said  T.  ^  or  his  heirs» 
execaftorB,  or  assigns,  shall  and  will  give  up  that  part 
or  parts  of  the  said  land  as  shall  be  reqAested  of  the 
said  jL  W»$  by  his  making  an  abatement  in  proportion 
lo  the  rent  diaiged,  and  also  to  pay  for  so  much  of 
the  fence,  at  a  fiur  valuation,  as  he  shall  have  occasion 
from  time  to  time  to  take  away,  by  his  giving  or  leaving 
six  mont^  notice  of  what  he  intends  to  do.''    As  this 
b  an  occurrence  which  may  take  place  at  several  di£^- 
ent  timeiBi  every  one  must  see  that  the  mutter  nmy  1>e 
better  adjusted  in  a  court  oTequity  than  in  a  court  of 
law;  but  there  is  not  a  single  syllable  in  the  agree* 
ment  to  create  a  condition,  because  a  condition  defeats 
that  which  has  been  before  grafted,  and  there  are  no 
WQida.bere  to  vest  in  the  lessor  of  the  Plamtiff  a  ri^ 
of  entry.  -  In  Mr.  Cruue's  Digesi,  vol.  iv.  p.  426.,  it  is 
laid  down,  after  an  extract  from  Uttleion^  as  to  what 
words  will  make  an  estate  upon  condidoi^  -.  ^  There 
are  other  words  that  make  a  condition  in  a  deed,  pro* 
vided  a  patoer  of  entry  is  added  to  them.     7[1nis  UtUe^ 
ton  says,   *  The  words  si  caniingat  will  creiate  a  condi« 
tion,  if  a  pcfmer  of  entry  is  added ;  and  therrfore  if  ^ 
grants  land  to  A,  to  have  and  to  hold,  to  him  and  bia 
heirsi  and  if,  or,  but  if  it  happen  that  the  said  JB*  do 
not  pay  to  A»  .10/.  at  iSos^,  without  more  word^  this  ia 
not  a  good  conditioa ;  but  if  these  words  be  added,  that 
then  it  dudl  be  la wfiil  £;Mr  A^tore-^nierf  it  will  be.  a  good 
condition.'"  But  no  clause  of  re-entry  is  added  herew  In 
J}oe  denu  Wihon  v.  Abd  there  was  an  express  clause  of 
re-entry,  and  the  only  question  in  that  case  was,yhether 

the 
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tlie  lessor  might  enter  on  all  the  parcels  at  once,  or 
was  obliged  to  give  a  fresh  six  months^  notice  every 
time  he  desired  to  build.  In  Russell  v.  Scoggitis  the 
instrument  is  not  set  out»  but  the  reporter  calls  the  sti- 
pulation in  dispute  a  proviso,  and  if  it  were  such,  cadif 
quesiio.  I  subscribe  to  tlie  doctrine  in  Tamer  v.  Mey- 
mottj  but  there  th^  lessor  had  a  clear  right  of  entry. 
The  modem  cases  upon  this  subject  do  not  in  any  way 
break  in  upon  the  old :  the  old  are  perfectly  intelligible, 
affording  a  clear  rule  to  guide  our  decision  upon  the 
present  occasion ;  and  upon  their  authority  we  ouglit  to 
refuse  the  rule  which  has  been  prayed. 


1824. 


Dob  dem. 
Wilson 

V. 
PHU.UP5. 


Park  J.  Under  the  agreement  to  withdraw  from  oc- 
cupation an  act  is  voluntarily  to  be  performed  by  the  De- 
fendant, and  his  interest  in  the  term  cannot  be  defeated 
by  the  present  proceeding.  This  clearly  appears  by 
die  operative  words  of  the  stipulation,  '<  that  the  said 
I%omas  Bippon^  or  his  heirs,  executors,  or  assigns, 
shall  and  will  give  up  such  part  or  parts  of  the  said 
land  as  shall  be  requested  by  the  said  Archer  Willson  ;" 
and  still  more  forcibly  in  the  latter  part,  where  it  is 
agreed,  ^^  that  after  Archer  Willsofi  shall  have  taken  so 
much  of  the  said  land,  not  leaving  one  acre,  Thomas 
Bippon  shall  be  at  fiill  liberty  to  relinquish  the  remain- 
ing part." 

BuRRROUOH  J.  This  is  clearly  an  agreement  only, 
and  not  a  condition,  because  there  are  things  to  be 
done  on  both  sides ;  Bippon  is  to  give  up  on  request, 
and  Willson  is  to  make  an  abatement  of  rent,  according 
to  a  valuation. 

Suppose  there  had  been  a  demand  of  possession  and 
no  abatement  of  rent,  the  Defendant  could  never  have 
been  deprived  of  his  term  under  such  circumstances. 
I  am  dear,  therefore,-  that  this  rule  must  be 

Refused. 
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JMtfjr  zz.  She  RR ATT  V.  FloTER. 

A  cause  com-  T  N  Jiwiufl/y,  1823,  the  DefcDdant  was  arrested  upon 

CommonPleaf  process  out  of  this  court  for  a  debt  of  7560/.     Bail 

was  removed  were  justified  in  February  s  judgment  was  entered  up  in 

^y^??*'!"*^  Mcttft  upon  which,  error  was  brought  in   the   King's 

Benchy  where  Bench.    In  November j  1823,  the  judgment  of  this  court 

judgment  was  ^as  affirmed,  when  error  was    again  brought  in  the 

aeainst  the  House  of  Lords,  and  a  rule  to  transcribe  served  in 

Defendaoty  February^  1824'.     Defendant  surrendered  in  the  Court 

who  tficn  Qf  Kinflfs  Bench  in  discharge  of  his  bail,  and  was  there- 
brought  error  ®                                                        . 
to  the  House  upon  committed  to  the  King's  Bench  prison.     In  Aprils 

of  Lords.  1824^  the  bail  applied  to  Lord  Giffbrd  for  leave  to  enter 
antf  while^the  ^^  exoneretur  on  the  bail-piece,  when  his  Lordship  re- 
cause  was  in  commanded  an  application  to  a  judge  of  the  Court  of 
Sir  ^  fc  *  •  King's  Bench ;  which  application  being  made  to  Ab^ 
surrendered  bott  C.  J.,  he  requested  that  the  matter  might  be  moa- 
himself  to  the  tioned  in  court ;  but 

prison  of  that 
court;  Held, 

that  the  bail  Pell  Serjt,  in  this  term,  obtained,  from  this  Court  a 

might,  not-  j.^|g  ^—  ^  enter  an  exoneretur  on  the  bail -piece. 

withstanding,  ^ 
while  the  ap- 
peal was  yet  Taddy  Seijt., .  who  shewed  cause   against   the    rule. 

House  of"*    '  argued,  first,  that  the  Court  could  not  act  unless  it  were 

Lords,  enter  to  send  the  bail-piece  by  mittimus  into  K.  B. ;  because 

up  an  exfine-  ^^  record  having  been  removed  by  error,   the   pro- 

rttur  upon  the  .         .                                             ^             »             r 

recognizance  ceedings  in  this  Court  were  at  an  end,  and  till  the  record 
of  bail  remain-  came  back,  what  had  been  done  upon  it  t;ould  not  be 
cfuIt^Com-  •"^o^n*  Sampayo  v.  De  Payba  (a),  (per  Gibbs  C.  J.) : 

men  Pleas,  secondly,  that  the  Court  could  not  order  an  exoneretur 


(a)  5  Taunt.  85. 

to 
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to  be  entered  on  the  bail-piece,  unless  the  terms  of  it 
had  been  complied  with,  or  it  bad  become  impossible  to 
comply  with  them :  here  they  had  not  been  complied 
with,  inasmuch  as  the  Defendant  had  not  been  rendered 
to  the  Fleet  prison;  Fdkien  v.  Critico(a) ;  and  it  was 
not  impossible  to  comply  with  them,  because  he  might 
be  rendered  thither  at  some  future  time. 
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18S4. 


BxsT  C.  J.  Two  questions  have  been  raised  on  this 
motion.  First,  whether  under  the  circumstances  of  the 
case  this  is  the  proper  Court  to  apply  to  for  entering  up 
an  exoneretur  on  the  bail-piece;  as  to  which  I  am  of 
opinion,  that  this  is  the  proper  and  only  court  for  that 
purpose.  Something  has  been  said  about  a  mittimus  f 
but  the  recognisance  is  here,  and  we  may  act  upon  it. 
A  case  has  been  cited,  from  which  I  do  not  dissent :  I 
admit  we  cannot  deal  with  the  record  because  it  has 
been  removed,  but  we  may  deal  with  the  recognisance 
because  it  remains.  But,  secondly,  it  has  been  said 
diat  the  terms  of  recognisance  not  having  been  per- 
formed, it  ought  to  appear  that  performance  is  im- 
possible. It  is  true  there  has  been  no  performance; 
but  the  case  falls  within  the  principle  of  that  which 
has  been  cited,  Folkien  v.  Critico  s  the  Defendant  cannot 
be  rendered  to  the  Fleet  because  be  has  been  rendered 
to  the  Kif^s  Bench ;  and  that  jurisdiction  will  not  give 
him  up. 

Park  J.  and  Buerough  J.  concurring,  the  rule  was 

Hiade 

Absolute. 
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0.  had  been  'PHIS  was  an  action  of  assumpsit  against  the  Defeid- 
thiDDineeoods         ^°^  ^   master  of  the   ship   Hanna/i^  to   recover 

at  Newrjf  damages  for  the  non*delivery  of  150  whole,  and  50  half 

TITuvZ'  firkins  of  butter  shipped  at  Newry,  in  Ireland,  by  John 

pooh  to  be  Orr,  and  consigned  to  the  Plaintiff  in  Liverpool  on  the 

sold  on  OS  7th  January y  1819. 

of  thereupon  ^^^  declaration  contauied  two  special  counts;  the 

drawing  bills  first  of  which  stated,  that  the  Plaintiff  caused  the  goods  ^ 

ofexchjinge  ^  j^  delivered  2l\.' Newru  on  board  the  vessel,  to  be 
upon  A.t  *^      .  .         . 

frequently,  In   cairied  to  Liverpool  for    freight,   in   consideration   of 

anticipation  of  which  the  Defendant  engaged  to  carry  and  deliver  the 
t«ffnments.  '"^me  accordingly,  and  all^;ed  a  breach  in  not  carrying 
On  the  5th  of  aiid  ddivering  the  goods  to  the  Plaintiff  at  Liverpool. 

Jamiary,i^i9f  r^^  second  coiint  stated  ^hat  the  Plaintiff  caused  the 
there  wai  due 

to  A.  a  ba-  goods  to  be  delivered  at  Newry  on  board  the  vessel,  to 
lance  of  1659/.  be  carried  to  Liverpool;  and  stated  that  the  goods  were 
these  transac-  hrought  to  Liverpool,  and  alleged  a  breach  in  not  de- 
dons.    On  the  livering  them  to  the  Plaintiff  at  Liverpool  or  elsewhere, 

bMLrd  ^       ^^  tender  of  the  fireight  and  other  reasonable  expenoes. 
ship^  of  C*i         The  declaration  also  contained  the  common  money 
V^  for        counts. 

die  amount  of  The  Defendant  pleaded  the  general  issue ;  and  the 
59a/. ;  con-  cause  came  on  to  be  tried  at  Guildhall  before  Dallas  C.  J., 
t?^.  sendLe  *'  ^®  sittings  after  Trinity  term,  1819,  when  the  jury 
him  the  bill  of  found  a  verdict  for  the  Plaintiff  for  510Z.  \9s.  6d.,  on 
^*^^  "if."*"  ^^^  ground  that  the  particular  course  of  dealing  between 

the  same  tite  ^®  parties  gave  the  Plaintiff  a  right  to  the  goods, 
drew  on  him 

a  bill  for  500/.  —  A»  having  refused  to  accept  the  bill,  O.  indemnified  Cy  who  there- 
upon landed  the  goods  at  Newry,  and  re-delivered  them  to  0.  .*  Held,  that  A.  might 
tue  C.  in  ojiumfiit  £or  the  non-delivery  of  the  goods. 

In 
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In  the  ensuing  term  a  motion  was  made  for  a  new  1824. 
trial)  when  the  facts  were  directed  by  the  Court  to  be 
stated  in  a  case ;  upon  which  it  appeared,  that  the  Plain- 
tiff was  a  merchant  at  Liverpool^  and  the  Defendant  Clasx. 
master  of  the  Haimahj  trading  as  a  general  vessel.  Mr. 
John  On-y  a  merchant  at  Newn/^  in  Ireland^  was  in  the 
habit  of  making  consignments  of  butter  from  Newry,  to 
the  Plaintiff  &t  Liverpool^  to  be  sold  on  Qrr's  account; 
and  was  also  in  the  habit  of  thereupon  drawing  bills  of 
exchange  on  the  Plaintiff. 

Daring  the  continuance  of  these  dealings,  Orr  fre* 
quently  drew  upon  the  Plaintiff  in  anticipation  of  future 
consignments.  On  the  5th  of  January^  1819,  there  was 
a  balance  due  to  the  Plaintiff  on  account  of  such  trans* 
actions,  to  the  amount  of  1659/.  15$*  \d.  Such  bdng 
the  state  of  the  account,  Orr,  on  the  6th  of  January^ 
1819,  shipped  200  casks  of  butter  on  board  the  Han^ 
nak  at  Neany^  consigned  them  to  the  Plaintiff  sending 
to  him  the  bill  of  lading  and  mvoice^  which  stated  the 
price  of  the  butter  to  be  592/.,  and  at  the  same  time 
drew  a  bill  pn  him  for  500/.  The  Plaintiff  having  re- 
fused to  accept  die  bill,  On*  indemnified  the  Defendant, 
who  thereupon  landed  the  butter  at  Newry^  and  re- 
delivered it  to  Orr. 

A  long  correspondence  between  the  Plaintiff  and  Orr, 
together  with  the  account  between  them,  was  set  out 
in  the  case  and  relied  on,  on  the  part  of  the  Defendant, 
to  shew  that  the  200  casks  were  not  shipped  on  the 
general  account  between  the  Plaintiff  and  Orr^  but  spe- 
cially to  meet  the  bill  for  500/.,  which,  the  Plaintiff 
having  refused  to  accept,  it  was  contended  he  had  there- 
by refused  the  shipment,  and  having  no  interest  in  it, 
was  not  entitled  to  sue ;  but  the  Court  being  satisfied 
with  the  finding  of  the  jury  on  this  point,' 

C  S  Taddy 
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Taddtf  Serjt*,  who  had  been  called  on  to  support  the 
Defendant's  c^e,  argued,  that  even  if  the  consignment 
to  the  Plaintiff  could  give  him  such  an  interest  in  this 
butter  as  to  enable  him  to  sue  for  it  in  Iraoer,  there  was 
no  contract  between  him  and  the  Defendant  upon  which 
he  could  maintain  an  action  of  assumpsit  Express  con- 
tract was  out  of  the  question ;  and  a  contract  could  not 
be  implied,  nor  could  it  be  said  that  the  Plaintiff  had 
caused  the  butter  to  be  shipped,  when  in  truth  it  was 
shipped  by  OtTj  to  be  sold  on  Qrr's  account,  and  the 
Defendant  was  a  stranger  to  the  Plaintiff.  The  cur- 
cumstance  that  the  consignment  was  to  be  sold  on  Orr'B 
account  disposed  of  all  the  cases  in  which  it  had  been 
holden  that  consignees  might  sue  on  an  implied  contract; 
for  whatever  interest  the  Plaintiff  might  have  in  these 
goods,  the  property  in  them  remained  in  Orr. 


Best  C.  J.  and  the  rest  of  the  Court,  however,  held 
that  there  was  no  weight  in  the  objection  rabed.  They 
considered  that  Orrt  in  shipping  the  goods,  had  acted 
as  the  Plaintiff's  agent,  and  that  though  the  Flahitiff 
might  not  have  an  absolute  property  in  the  goods,  at 
all  events  he  had  a  sufficient  qualified  interest  in  thefti, 
in  the  way  of  security,  to  entide  him  to  sue  pn  a  breach 
of  contract  for  non-delivery. 

Judgment  for  the  Plaintiff. 
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\89A. 


White  and  Another,  Assignees  of  Symes,  a  Maj$, 

Bankrupt,  v.  Gainer. 

^J[^ROV£R  for  eight  pieces  of  cloth.      At   the  trial  Defendanty 

before  Park  J^  Gloucester  Lent  assizes,  1824,  it  ap-  ]f^°  ^*^  * 

'  '        r     lien  on  tome 

peared  that  on  the  9th  of  Jidi/t  1822,  Symes^  a  clothier,  dotb,  pur- 
hearing  that  a  bailiff  was  in  his  house,  went  to  sleep  at  *^^**«^,  *'  ®^ 
the  house  of  the  Defendant  Gainer^  (a  dyer  and  miller  of  j^^  became 
doth,)  to  whom  he  was  considerably  indebted  for  work  bankrupt,  and 
done  in  the  course  of  his  business.    The  next  day  SymeSf   y^  ^  ^  ^ 
by  way  of  securing  Gainer^  sold  to  him  the  pieces  of  manded  of 
cloth  in  question,  together  with  several  others,  delivering  ^"?  ^  ^^^ 
a  bill  of  parcels  bearing  date  a  few  days  before.     On  the  the  bankrupt, 
first  of  August  «  commission  was  issued  against  Symes^  refused  to  give 
who  was  declared  a  bankrupt  on  the  Idth.  **  I  ma^^^' 

In  September^  the  Plaintiff  demanded  the  cloths  in  well  give  up 
question  of  the  Defendant,  who  refused  to  deliver  them  '^^"^  ^^^ 

.  T»        •  1  11    •  •        action  of  my 

up,  saymg,  ^  He  might  as  well  give  up  every  transaction  ufe :'' 

of  his  life,"  but  making  no  demand.     In  a  conversation      ^^^^*  ^^^^ 

in  the  Mmvk  ensuing  he  said,  "  The  thing  might  have  ^^^^^  ^^wai- 

b«en  setded  long  ago  if  the  assignees  would  have  allowed  ver  of  his  lien, 

him  his  demand  for  milling  and  rowing  the  eiffht  pieces  ^^  ^*'  ^^* 

of  cloth."  The  value  of  the  cloths  m  dispute  was  98/.  Ss.,  merged  m  the 

and  the  Defendant's  general  balance  against  Symes  for  purchase. 

milling,  dyitig,  and  rowing  cloth,  188/.  11^.     It  was 

contended  at  tfaii  trial,  that  the  Defendant's  lien,  as  far 

as  he  had  any,  was  merged  in  the  purchase  of  the 

cIoUi ;  and  that  at  all  events  he  had  waived  it  by  not 

making  any  claim  in  respect  of  it  when  the  cloth  was 

demanded.     The  learned  Judge  directed  the  jury,  that 

the  Plaintiffs,  previously  to  their  demand,  ought  to  have 

tendered  at  least  the  amount  of  the  lien  for  workman- 

C  4  ship 


24 


CASES  IN  EASTER  TERM 


1824. 


ship  on  the  cloths  in  dispute ;  but  he  reserved  the  point 
as  to  the  merger  of  the  lien  for  the  consideration  of  this 
Court.  A  verdict  having  been  found  for  the  Defendant, 
on  the  issue  as  to  these  eight  pieces  of  cloth, 

Toddy  Serjt.  now  moved  for  a  rule  nisi  to  set  aside 
this  verdict  and  have  a  new  trial,  on  the  grounds  urged 
at  the  assizes ;  and  he  cited  Boardman  v.  Sill  {a\  to 
shew  that  the  Defiaidant  had  waived  his  lien,  by  not 
.specifying  and  insisting  cm  it  at  the  time  the  cloths  were 
demanded  of  him. 


Best  C.  J.  I  agree  in  the  law  as  laid  down  in 
Boardman  v.  Silij  but  not  in  the  application  of  it  now 
proposed.  In  that  case  it  was  holden,  that  if  a  party, 
when  goods  are  demanded  of  him,  rests  his  refusal  upon 
grounds  other  than  that  of  lien,  he  cannot  afterwards 
resort  to  his  lien  as  a  justification  for  retaining  them. 
Therefore,  if,  even  in  this  case,  the  Defendant,  when  ap- 
plied to  to  deliver  the  goods,  had  said,  ^^  I  bought  them, 
they  are  my  property,"  I  should  have  holden  there  was 
a  waiver  of  his  lien ;  but  he  said  no  such  thing,  but  only, 
^^  If  I  deliver  them,  I  may  as  well  give  up  every  trans- 
action of  my  life."  Now,  his  business  was  that  of  a 
miller  of  cloth,  and  if  he  had  given  up  his  lien  in  this 
instance,  he  might  have  been  called  on  to  do  so  always ; 
he  therefore  refused  to  deliver  them,  and  it  was  then 
for  the  Plaintiffs  to  consider  what  offer  they  should 
make.  It  has  been  urged  that  he  bought  them  after 
the  bankruptcy.  If  that  were  so,  he  stands  in  the  same 
situation  as  every  other  purchaser  under  the  same  cir- 
cumstances; the  purchaser  is  liable  to  restore  them  to 
the  assignees,  but  the  assignees  must  take  them  subject 
to  such  rights  as  had  accrued  previously  to  their  claim. 


[a)   X  Camph,4iQ» 


and 
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and  the  bankruptcy  of  the  bailor  will  not  deprive  the 
Defendant  of  the  right  to  which  he  is  entitled,  —  the 
right  of  lien.  It  might  have  been  otherwise  if  the  De- 
fendant, when  called  on  to  surrender  the  goods,  had  re- 
lied on  the  purchase;  but  this  was  not  the  case,  and  the 
verdict  must  stand. 


1824. 


Park  J.  If  the  Defendant' on  the  first  conversation 
had  said  any  thing  inconsistent  with  the  claim  of  lien 
iherrmighthave  been  some  ground  for  this  application: 
hot  the  transactions  of  his  life  were  milling  and  rowing 
dodi,  and  those  were  the  transactions  which  he  said  he 
mi^  as  well  give  up,  if  he  gave  up  this.  The  subset 
quent  conversation  puts  the  matter  out  of  doubt,  when 
he  dedaxed  the  thing  might  have  been  settled,  if  his  de» 
maud  for  milling  and  rowing  the  doth  had  been  allowed; 
and  this  dearly  shews  he  never  intended  to  relinquish 
his  lien. 


BuRROuoH  J.  If  he  had  said  he  purchased  the  doth, 
and  that  the  lien  formed  part  of  the  price,  there  might 
be  some  ground  for  the  motion.  But  it  is  clear  the  fiu^t 
was  not  so. 

Rule  refiised. 
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Maj  zo.  TrICKEY  V.  Y^ANDALL. 


PlcKodedar- £JECLARATION  in  trespass,  for  breaking  and 
oat^  tiLt  they  entering  Plaintiff's  close  with,  horses  and  other  cattle, 

under  whom  calls  and  other  carriages.  The  Defendant  pleaded,  firs^ 
IMendant  ^^  general  issue,  on  which  issue  was  joined.  Secondly, 
joyed,  under  a  BS  to  the  close  in  which^  &c.  that  one  Honor  B&mdem^ 
grant  to  paif    (g^itig  seised  in  fee  of  it,  as  well  as  of  anothet  dose  sd-- 

as  tJ^j  had  joui^ng  ^^  s^d  dose  in  which,  &c.  grtmted  to  tbt 
been  thereto-  Plaintiff  the  dose  in  which,  8ia,  with  the  appurtenances^ 
fire  ^""'  eitcept  a  path  six  feet  wide  through  the  dose  in  which, 
w9jfir  them*  &&>  to  the  Other  close^  for  the  owners  and  occupiers  of 
selves  and  ih^t  other  dose^  ^^  to  gO}  return,  aud  pass  through  at 
and  with  *  ^  times,  as  they  had  been  theretofore  used  and  uccus^ 
horseit  and       tomed  to  do ;"  and  further,  that  the  owners  and  occupiers 

that  Defend-    ^f  ^^  ^jj  ^^^  ^^^  ^^^  theretofore  «  used  and  accus- 

ant  therefore 

entered  by       tonwd  to  go,  return,  and  pass  by  themselves  and  their  ser- 

himself,  and  t»fl/i,  and  with  hones  through  the  said  pathway^  from  it 
and  with  certain  public  street  and  highway,  into,  through,  over, 
horses :  And  along  the  close  in  which,  &c.  unto  and  into  the 

New  assign-  ^^^^  dose,  and  so  back  again,  at  all  times ;"  and  that 
ment,  that 
Defendant  had  Honor  Bowden,  by  deeds  of  lease  and  release,  granted 

used  the  way  that  Other  close  and  the  pathway,  to  him  the  Defendant» 

o^Wi^an  ^^  ^^®>  ^y  virtue  whereof  he  became  seised  of  the  close, 

those  for  and  entided  to  the  pathway,  and  being  so  seised  and 

which  they  entitled,  he,  at  the  times  when,  &c.  entered  into  the 

under  whom 

he  claimed 

were  acciutomed  to  use  itt  to  wit)  with  bones  carrying  bricks* 

Plea  to  new  assignmenty  that  they  under  whom  Defendant  churned  had  a  right 
to  use,  and^used,  the  way*  by  themselves  and  with  horses,  for  aU  lawfid  purposes^ 
and  that  Defendant  had  thei^ore  used  the  way  with  horses  carrying  bricks,  being  a 
lawful  purpose. 

.RepUcatioo,  that  they  under  whom  Defendant  claimed  did  not  use  the  way  wtb 
horses  tarrying  bricks  :  Held  ill  on  dcmuirer. 

close 
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cloie  in  whichi  &c.  by  himself  and  his  servantsy  add       i$S4. 
with  the  ^aid  horses,  as  it  was  lawful  for  him  to  do.  ^"^"v  "^ 

There  wete  several  other  pleas^   hot  no  question  ^^""^ 

tamed  upon  them.  YiakdaiX. 

The  Plaintiff  replied  to  the  second  plea,  that  the 
owners  and  odcdpiers  of  the  other  close  were  not  used 
iod  aeeiislomed  to  go^  return,  and  pass  by  themselves 
tad  their  servants,  and  with  horsra  at  all  times,  as  the 
Dtfeodant  had  allied  ;  he  also  newly  assigned,  that  the 
Defendant  entered  on  the  close  in  wbichi  &c«  at  other 
ikissf  on  Other  dCMsiofis^  and  for  other  purposes  than, 
tlose  mentioned^  And  on  other  parts  of  the  close  oat  of 
tk  sopposed  ways^  and  also  used  the  ways  in  another 
MbA  diAfont  mantiery  and  for  oth^  and  difRnnent  pur- 
poies  than  the  owners  and  occupiers  of  the  other  dose 
were  nud  (Md  accu^omed  to  use  the  tome,  pit.  with 
kmes  laden  with  and  carrying  divers  bricks,  sione^  eartk, 
4?.,  and  other  materials  for  buildings  and  for  the  pur-^ 
pose  of  currying  the  said  bricks,  stone^  earth,  &c.,  into, 
and  iMulg  the  same  in  And  upon  the  said  other  close. 

The  Defendant  pleaded  to  the  n^w  assigliments^  firsts 
not  guilty,  on  which  issue  was  joined ;  secondly,  as  to  so 
nrnch  of  the  new  assignment  as  related  to  using  the 
trajs  in  scnotfief  maniler,  and  for  other  purposes  than 
tile  owners  and  ocoupiers  had  been  accustomed  to  use 
thenl^  tin.  with  horses^  laden  with  building  materials^ 
Ud  for  the  purpose  of  carrying  the  building  materials 
itito  the  other  close,  **  that  th^  owners  and  occupiers  of 
the  said  other  close  were  ttsed  and  dccti^omed  to  use 
die  said  ways,  to  go  and  pass  by  themsdves  and  their 
servants  and  with  horses,  for  aU  lawfid  purposes  whatso^ 
ever  for  which  they  as  such  owners  or  occupiers  had  0K> 
cosion  so  to  gd  and  pass,  for  which  reason  the  Ddend*" 
tnt,  being  owner  knd  occupier  of  the  said  close,  lised 
the  ways  *xith  horses  laden  with  bricks  and  building 
materials,  for  the  purpose  of  carrying  them  into  his 

close. 
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1824.  close,  to  be  used  in  buildiDg  bim  there  a  building  which 
be  then  bad  occasion,  as  owner  and  occupier  thereof,  to 
build,  ieing  Ucoafvi  purposes  for  which  he  had  occasion, 
as  owner  and  occupier,  to  use  the  ways. 

To  the  second  plea  to  the  new  assignments,  the  plain- 
ti£&,  after  protesting  that  it  was  insufficient  in  law,  re* 
plied,  that  the  owners  and  occupiers  of  the  said  other  close 
voere  not  used  and  accustomed  to  use^  and  in  &ct  did  nU 
use  the  ways  mentioned  with  horses  laden  with  bricks  and 
building  materials. 
^  To  this  rq>lication  the  Defendant  demuri^  and 
shewed,  for  causes  of  demurrer,  that  the  matters  con- 
tained in  the  replication  were  no  answers,  and  were  en- 
tirely  irrelevant,  to  the  plea  to  which  they  were  pleadedy 
also  that  they  neither  traversed  nor  confessed  and 
avoided  any  of  the  matters  contained  in  the  plea.;  and 
also,  that  the  Plaintiff  had  denied,  and  attempted  to  put 
in  issue,  matters  not  contained  in  the  pleas,  viz.  that  the 
owners  and  occupiers  of  the  said  other  close  had  not  used 
the  said  ways  with  horses  laden  with  bricks  and  building 
materials.    Joinder  in  demurrer. 

JLawes  Seijt,  in  support  of  the  replication,  argued, 
that,  looking  back  to  the  exception  and  conveyance  of 
the  way,  from  Honor  Bowden  to  those  under  whom  the 
Defendant  claimed,  as  set  out  in  the  second  plea  to  the 
declaration,  the  question  upon  the  whole  of  the  plead- 
ings, was,  whether  the  Defendant  had  used  the  way 
conformably  with  the  terms  of  that  exception,  namely, 
as  his  predecessors  ^^  had  been  used  and  accustomed  to 
do  ?"     Therefore,  whether  or  no  those  predecessors  had 
been  accustomed  to  use  it  with  horses  carrying  bricks 
was  a  matter  traversable,  and  sitrictly  relevant,  under  the 
original  exception.     It  might  be  very  inconvenient  that 
a  way  only  six  feet  wide  should  be  used  by  horses  laden 
with  panniers^  though  the  grantor  might  have  no  ob- 
jection 
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jection  to  allow  foot-passengers  and  persons  on  horse-        1824. 
back  to  pass.     The  mispleading,  if  any,  was  with  the     )p  JL^ 
Defisodanty  who,  in  his  plea  to  the  new  assignment,  ^^ 

oi^t  to  have  averred,  that  they  under  whom  he  claimed    Yeandall. 
had  been  accustomed  to  use  the  way  with  horses  carry- 
ing bricks.    .By  stating  that  his  predecessors  were  ac-  ' 
customed  to  use  the  way  for  all  lawftd  pt^rposeSj  he  liad 
in  fiict  departed  from  the  plea  to  the  dedaiation,  in 
which  it  was  only  said  they  were  accustomed  to  use  it  by 
Aemsetces  and  their  servants^  and  with  horses.  [^Best  C.  J. 
Should  not  the  Plaintiff  have  taken  issue  upon  the  plea 
to  the  new  assignment,  by  saying  that  the  Defendant 
and  those  under  whom  he  claimed  had  not  a  right  tp 
ue  die  way  for  all  lawiiil  purposes  ?]    The  Plaintiff 
bas  done  so^  virtuidly,  by  alleging  that  they  under  whom 
the  Defendant  claimed  did  not  use  the  way  in  this 
loaimer. 

Bot  the  Court  held  the  replication  ill,  and  gave 

Judgment  for  the  Defendant. 

Tadibf  Seijt  argued  in  support  of  the  demurrer. 


\ 
I 


$0  CASES  IK  EASTER  TERM 


May  1%.  LeSTEU  V.  K^MP, 

By  an  adjudi-    D  EPLEVIN  for  taking  cattle  on  a  spot,  whidi,  as 

cation  of  the  liescribpd  in  the  avowries,  formed  four  acres,  at  tlie 

<|uartQr  set- 

sioni  under  an  east  end  of  a  large  waste  called  Tibenkam  Long  BtnOf 

incisure  act     ^^^  ^j^  wfioie  of  which  it  was  proved  that  Sir  Boberi 

for  the  parish 

of  T.9  the  /o-    BuMoth  under  irfiom  the  Plaindff  claimed,  had  from 

au  in  quo9       time  immemorial  exercised  rights  of  ownership,  as  lord 

f^*^  ^..f.  of  a  manor  in  Tibemkam ;  but,  on  a  commission  for 
lai^e  waste,  ^  . 

was  found  to    Ae  indosuie  of  waste  }and  in  the  parish  of  Tibenham^ 

SrJ  G.nn  **  »»»'»d«rie?  '^  ^  f"^  ^  »»«  asc^rteined  «id 

which  K.  had  traced  out  by  a  ditch,  in  die  year  1821,  under  the  autho* 

a  manor :  rity  of  the  quarter  sessions,  and  the  locus  in  quo  had  beeil 

in  awh  B.  found  to  be  within  the  adjoining  parish  of  Ch'ssing,     In 

who  had  ;'  the  act  of  pariiament  widiorising  the  inclosure.  Sir  Baiert 

manor  m  tne     jiiacffitofi  was  stated  to  be  the  owner  of  a  manor  and  lands 
adjoining  pa- 
rish of  T.yhad  in  Tibenham^  and  there  was  in  the  act  no  mention  of 

immwnorially  Gissing.  Independendy  of  the  adjudication  by  the 
exercised  aicts  .  ,  /«•  ^*  •  i  ^    ^i  •  t 

of  ownership:    ^(essions,  there  was  connictmg  evidence  as  to  the  parish 

K.  had  also  in  which  the  four  acres  were  situated,  and  as  to  the 
exercised  «:ts  {jQundary  of  the  manors.  It  appeared  that  the  Defend- 
over  it  occa-     &nt  had  a  manor  in  Gissingy  and  had  exercised  some 

ttonall^,  but     acts  of  ownership  in  the  four  acres,  but  they  were  by 

they  were  less 

decisive  than 

those  exercised  by  B.  :  in  the  act  of  parliament  for  the  inclosure  of  T.,  there  was  an 

enumeration  of  B.'s  claims  in  respect  of  property  in  T.,  but  no  mention  of  G.,  nor 

of  any  claim  by  B.  in  respect  of  property  in  G. 

In  an  action  of  repleyin,  in  which  there  was  conflictihg  evidence  as  to  the  boundary  of 
3/s  manor,  the  Judge  left  it  to  the  jury  to  say  whether  the  soil  of  the  loeus  in  quo  was 
in  K.  or  B,f  without  calling  their  attention  to  the  question,  whether  or  no  the  parishes 
and  manors  were  conterminous :  the  jury  found  in  ^vour  of  K,  .*  Heldt  that  the 
Judge  hid  left  the  case  properly  to  the  jury,  and  that  the  circumstance  of  there  being 
in  the  inclosure  act  for  T.  no  mention  of  ^.'s  having  any  claim  in  respect  of  pro- 
perty in  the  adjoining  parish  of  G.  was  sufficient  to  warrant  the  jury  in  the  inference 
that  J9/s  manor  did  not  extend  beyond  T. 

no 


Tadtfy  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on 
titt  grouBd  Aat  the  verdiet  thus  given  was  contrary  to, 
or  wkboul  evidence,  no  eyidence  having  been  adduced 
to  shew  that  the  parishes  and  manors  were  contermi- 
nous, and  that  as  it  did  not  follow  as  a  matter  of  course 
tluit.parishe9  and  manors  should  be  conterminous,  the 
jaiy,  before  they  were  directed  to  consider  in  whom  the 
soil  was  vested,  ought  to  have  had  their  attention  called 
to  the  point,  whether  or  no  the  boundary  of  the  parish 
was  also  the  boundary  of  the  manor,  and  whether  any 
part  of  Sir  Robert  Buxtorfs  manor  extended  into  the 
parish  of  Gissing. 

Pell  Seijt*,  who  shewed  cause,  cited  Hetherington  v. 
Vane  {a):  and  ' 

Taddbf  was  called  on  to  support  his  rule.  He  relied 
chiefly  on  the  circumstance,  that  the  decisive  acts  of 
ownership  had  been  exercised  by  Sir  Robert  Buxton  : 
that  die  act  was  passed  for  the  inclosing  and  ascertaining 
the  boundaries,  not  of  ^the  manor  hyiX,  of  the  parish  of 
Tibenluim:  that  the  act  being  copfined  to  Tibenham^  it 

could 


Lbstbr 
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no  means  so  numerous  or  decisive  as  those  which  had  IS9^. 
been  exercised  by  Sir  Rtiert  Buxton.  The  Defendant 
had  avowed  the  taking,  alleging,  that  the  cattle  were 
daoaage-feasant  on  his  soil  and  freehold,  upon  which  Kimv 
issue  was  taken;  diere  were,  also,  other  issues,  not 
material  to  the  present  decision.  As  to  this  issue, 
Jibott  C.  J.,  at  the  trial  at  Nonvich  Summer  assizes, 
1823,  the  Defendant  having  called  no  witnesses,  directed 
the  jury  to  consider  whether  the  soil  of  the  locus  in  quo 
was  in  Sir  Robert  Buxton  or  in  the  Defendant  The 
jttiy  found  the  soil  of  the  locus  in  quo  in  the  Defendant. 
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1824.  could  not  notice  Sir  Babert  BuxUnfs  manors  or  lands  in 
Gisiingt  if  be  had  any,  and  that  it  did  not  follow  he  had 
no  manor  or  part  of  a  manor  in  CHssingf  because  he  had 
a  manor  in  Tibenham  :  that  the  division  by  parishes  was 
purely  ecclesiastical,  and  had  no  reference  to  rights  of 
proper^;  and  that  therefore  the  adjudication  of  the 
quarter  sessions  as  to  parish  boundaries  did  not  aflfect 
the  question  at  issue. 

But  the  Court  were  of  opinion,  that  the  case  had  been 
properly  left  to  the  jury,  and  that  the  jury  had  formed 
right  conclusions  upon  it.  In  coming  to  this  decision 
the  Court  relied  mainly  on  the  circumstance,  that  in  the 
act  of  pariiament  for  the  indosure  of  Tibenhamy  though 
there  was  a  distinct  enumeration  of  all  Sir  Robert  Bux^ 
tofCs  chums  in  respect  of  his  manor  and  lands  in  TU^enr 
Aom,  it  was  nowhere  alleged  that  any  of  them  extended 
into  Gissingf  nor  was  there  any  daim  in  respect  of  prGf 
perty  in  that  parish. 

Rule  discharged. 


Mof  13.  Leaolet  and  Others  t;.  Evans. 

A  bond,  after  T^EBT  on  bond,  by  which  John  Bm/liej  James  Boans^ 
redtmg  the  ^^   Matthew  BMnson,  their  and  each  of  their 

aiJ.B.hy  heirs,  exectftors,  and  administrators,  were  jointly  and 
drardiwaiw  severally  held  and  firmly  bound  unto  James  LeadUjf 
^gg^  ^  ^        and  John  Hopkins^  churchwardens,  and  WiUiam  FarUm 

ooOector  of 

church  and  poor's  rates,  was  condhioiied  for  the  duly  accounting  to  the  ob&gees  and 
tbar  smecesiTi  for  money  received  pnrsaant  to  and  in  execution  of  the  office  of 
collector:  Held,  that  the  obligors  were  not  responsible  (or  receipts  on  account  of  any 
yw  mhwqiicnt  to  that  dniiiig  which  the  oUigeet  were  in  office. 

and 
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uul  Samufi  Nock^  overseers  of  the  poor  of  the  parish  of 
Saint  Dufistan  in  the  West^  in  the  city  of  London^  and  to 
their  trnccessors,  churchwardens  and  overseers  of  the 
poor  of  the  said  parish,  in  the  sura  of  SOOl.  to  be  paid  to 
them  the  said  James  Leadletf^  John  Hopkins^  William 
FarkWf  Samuel  Nockf  or  to  their  successors,  church«- 
vaidens  and  overseers  of  the  poor  of  the  said  parish. 
Dated  the  1 7th  Naoembery  in  the  sixtieth  year  of  the 
leigQ  of  George  9.  1819. 

The  condition  of  the  bond,  as  set  out  on  oyer,  ran  as 
MIows :  *^  Whereas  John  Baylie  hath  been  appointed  by 
James  Leadley^  John  HopMns,  William  FarUm^  and  Samuel 
Noekf  poirsiiant  to  a  late  order  of  the  vestry  of  the  parish  of 
Saini  Dunttan  in  the  West^  to  the  office  of  collector  of  the 
poor  and  church  rate  of  and  for  the  said  parish,  now  the 
condition  of  this  obligation  is  such  that  if  Jb^n  Bailie 
ihall  fi^m  time  to  time,  and  at  all  times  hereafter,  when 
thereunto  required,  produce  to  James  LeaMeyy  John  Hop*- 
Unsj  William  FarlaWf  and  Samuel  Nockf  or  to  their  suc- 
cessors, or  to  either  of  them,  a  just,  true,  and  &Ithful 
account  of  all  such  sum  and  sums  of  money  as  shall 
hereafter  be  received  by  him,  or  that  shall  come  to  his 
hands  as  such  collector  as  aforesaid,  and  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  James  Ijead^ 
1%  John  Hopkins^  William  FarUfWj  and  Samuel  Nock,  or 
to  dieir  successors,  churchwardens  and  overseers  of  the 
poor  of  the  said  parish,  or  to  either  of  them,  all  such 
Sam  and  sums  of  money  as  he  shall  from  time  to  time 
reottve,  or  that  shall  come  to  his  hands  pursuant  to  and 
ta  the  execution  of  his  said  office^  by  or  on  account  of 
die  said  parish,  deducting  therefrom  such  reasonable 
coDq)ensadon  for  collecting  the  same  as  shall  be  agreed 
<m  between  the  said  James  Leadley^  John  Hopkins^  Wil- 
timFarbno,  and  Samuel  Nock,  and  the  said  John  Baytie^ 
then  this  obligation  to  be  void,  or  else  to  be  and  remain 
ill  Ml  forehand  virtue.''     Breach;  non«-payment 
y^H.  O  The 
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The  Defendant  pleaded  severaL  pleas,  the  third  of 
which  was,  ^^  that  at  the  time  of  the  making  of  the  sidd 
supposed  writing  obligatory,  the  said  Jame^  Leadley  and 
John  Hopkins  were  churchwaifdenss  and  the  said  WU^ 
liam  FarlaiD  and  Samtiel  Nock  were  overseers  of  the 
poor  of  the  said  parish  for  the  then  current  year  re- 
spectively ;  and  both  the  said  offices,  at  the  time  of  the 
making  of  the  said  supposed  writing  obligatory,  were  and 
still  are  annual  offices,  and  that  the  said  current  year  ex- 
pired long  before  the  commencement  of  this  suit,  to  wit, 
on  the  16th  November^  1820;  and  the  Defendant  further 
says,  that  the  said  John  Baylies  in  the  said  coadition  of 
the  supposed  writing  obligatory  mentioned,  did.  from 
time  to  time,  and  at  all  times  after  the  making  of  the 
supposed  writing  obligatory,  when  thereunto  required, 
produce  to  the  said  Plaintiffs,  and  to  their  successors, 
a  just,  true,  and  faithful  account  of  all  such  sum  aad 
sums  of  money  as  were,  after  the  miaking  of  the  sup- 
posed writing  obligatory,  received  by  him  or  came  to 
his  hands,  as  such  collector  as  aforesaid,  for  or  on  ac- 
count of  the  poor-rates  or  church-rates  of  and  for  the 
said  parish,  Jbr  the  said  then  current  year^  or  for  or  on 
account  of  the  said  Plaintiffs,  as  such  churchwardens 
and  overseers  as  aforesaid  respectively,  or  which  he  the 
said  John  Baylie  ought  to  have  accounted  for  or  paid 
to  the  said  Plaintiff  as  sudi  churchwardens  and  over- 
seers respectively,  or  which  the  said  Plainti£&  mi^t 
have  received  by  virtue  of  the  said  offices  respectively, 
and  did  from  time  to  time,  and  at  all  times  afier  the 
making  of  the  supposed  writing  obligatory,  well  and 
truly  pay,  or  cause  to  be  paid,  to  the  said  Plaintiffii  and 
to  their  successors,  churchwardens  and  overseers  of  the 
poor  of  the  said  parish,  all  such  sum  and  sums  of 
money  as  he  did,  from  time  to  time,  receive,  or  that 
did  come  to  his  hands  in  the  execution  (^  his  office  in 
the  condition  of  the  supposed  writing  obligptdlry  men- 
tioned. 


IXADLEY 
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tioned,  by  or  on  account  of  the  said  parish,yor  the  said  1824. 
tken  current  yeavj  or  for  or  on  account  of  the  Plaintiffi 
as  such  churchwardens  and  overseers  respectively,  or 
which  the  Plaintiffs  might  have  received  by  virtue  of  Evavs. 
dieir  said  offices  respectively,  deducting  therefrom  such 
reasonable  compensation  for  collecting  the  sam^  as  was 
agreed  on  between  the  Plaintifis  and  John  Bin/b'e  bio- 
cording  to  the  tenor  and  effect^  true  intent  and  meaning, 
of  the  condition  of  the  supposed  writing  obligatory;  and 
this  the  said  Defendant  is  ready  to  verify,  &c."  De- 
morrer  and  joinder. 

Pell  Serjt  in  support  of  the  demurrer.   >  The  condi- 
tion of  the  bond  must  be  construed  according  to  the 
intention  of  the  parties,  as  far  as  it  can  be  collected 
from  the  words  employed.      From  the  cases  collected 
by  Ser}t.  IViUiams  in  his  note  to  Arlington  v.  Merricke\a\ 
it  appears  that  where  the  obligation  is  of  a  nature  to 
apply  only  during,  the  life  of  a  given  party,  or  for  any 
given  time,  the  obligor  cannot  be  called  on  afterwards : 
so^  where  it  is  entered  into,  to  a  firm  consbting  of  three 
peisons,  if  any  of  them  be  changed,  or  they  take  in  a 
fixirth,  the  obligation  is  no  longer  in  force ;  Ldverpoci 
Water-^aoorks  Company  v.  Atkinson  (A),    Barclay  v.  LU" 
€01.  (c)   But  it  is  obvious  that  this  bond  was  intended  to 
be  in  force  as  long  as  BayUe  should  continue  to  be  re- 
ceiver. The  obligors  engage  that  he  shall  account  to  the 
obligees  and  their  successors,  which  of  itself  imports 
diet  die  engagement  extends  to  more  years  than  one. 
[Bitmn^h  J.     Suppose  there  should  be  a  death  and 
tnocession  in  the  same  year  ?  —  besides,  how  could  the 
o^cTKers^  who  have  only  an  annual  office,  appoint  a 


(-) 
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6  Eoit^  507*  Barker  v.  Parker. 
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collector  for  more  than  one  year?]  If  the  obligors 
choose  tb  engage  for  more  than  one  year,  there  is  nothing 
illegal  in  the  contract  There  would  have  been  no  diffi- 
culty if  they  had  engaged  with  a  mayor  and  aldermen 
and  their  successors;  and  a  churchwarden  and  over- 
seers are  as  much  recognized  by  law  as  a  corporate 
body.  It  may  be  urged,  as  in  St.Saviom'SfSauthwark,  v* 
Bostock  (a),  that  the  obligors  only  engage  that  an  ac- 
count shall  be  rendered  to  the  successors  of  sums  re- 
ceived during  the  year  of  their  predecessors ;  but  the 
words  of  this  condition  are  much  more  general  and 
extensive. 


Toddy  Seijty  for  the  defendant,  was  stopped  by  the 
Court 

« 

Best  C.  J.  This  is  an  action  of  debt  on  a  bond, 
which,  together  with  its  condition,  has  been  set  out  on 
oyer.  The  Defendant  has  pleaded  several  pleas,  and  to 
the  third  of  them  the  Plaintiffs  have  demurred.  It  is 
material  to  state  the  condition  of  the  bond,  and  the 
terms  of  the  plea  which  has  been  demurred  to.  The 
condition  of  the  bond  is,  that  if  John  Baylie^  who  had 
been  appointed  to  the  office  of  collector  of  the  poor-rate, 
should  from  time  to  time,  and  at  all  times  when  there- 
unto required,  produce  to  the  churchwardens  and  over- 
seers, or  to  their  successors,  or  either  of  them,  a  true 
account  of  all  such  sums  of  money  as  should  come  to 
his  hands,  as  such  collector  as  aforesaid,  and  should 
truly  pay  to  the  said  churchwardens  and  overseers,  or 
to  their  successors,  all  such  sums  of  money  as  should 
come  to  his  hands,  pursuant  to  and  in  the  execution  of 
his  said  office,  the  obligation  should  be  void.     The  De- 


{a)  tN*R.i75. 
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fenda&t  in.  his  pica  alleges,   first,  that  the  offices  of 
churchwarden  and  overseer  arc  annual  offices ;  which, 
indeed,  it  was  not  necessary  for  him  to  have  alleged, 
since  we  should  have  taken  judicial  notice  of  the  fact. 
But  to  what  office  was  the  Defendant  appointed  ?  that 
oC  collector  of  the  church  and  poor  rates;  and  whose 
duty  was  it  to  collect  these  rates  ?    The  overseer's.    The 
collector,  then,  is  in  the  nature  of  a  deputy  to  the  over- 
seer, and  if  the  office  of  the  overseer  be  annual,  so  must 
be  that  of  the  deputy.     He  is  to  account  for  all  such 
sums  of  money  as  come  to  his  hands  as  such  collector, 
and  to  pay  such  as  come  to  his  hands  pursuant  to  and 
in  the  execution  of  his  said  office ;  but  that  can  only  in- 
clude sums  received  within  the  year,  because  his  office 
continues  only  during  the  year.     Much  reliance  has 
been  placed  on  the  condition  to  account  with  the  suc- 
cessors of  the  churchwardens  and  overseers ;  but  it  is 
clear,  from  the  language  of  Mansfield  C.  J.,  in  the  ^  case 
of  The  Wardens  of  St.Saviour^Sy  Souihwarky  v.  Bosiock^ 
that  this  accounting  to  the  successors  must  be  of  sums 
payable  and  accruing  due,  during  the  continuance  of  the 
predecessors  in  office,  and  is  introduced  in  ease  of  the 
collector,  that  he  may  discharge  himself  by  an  imme- 
diate payment  to  those  who  would  ultimately  have  the 
disposition  of  the  money.  The  word  successors^  therefore, 
does  not  indicate  any  intention  that  the  defendant  should 
continue  to  collect  rates  due  after  the  successors  came 
into  office,  but  only  that  he  should  account  to  them  for 
sums  accruing  during  the  preceding  year.     I  agree  that 
the  overseers  may,  if  they  please,  take  a  bond,  which 
shall  render  the  obligor  liable  for  collections  made  during 
the  time  of  their  successor ;  but  if  they  have  any  such 
intention,   it  ought  clearly  to  appear,  and  it  does  not 
appear  in  the  present  case.     There  is  no  provision  for 
accounting  for  sums  received  after  the  current  year  of 
office.     The  only  case  that  induced  me  to  pause  is  that 

D  3  of 
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.  182^.  oiMefcalfy.  Bruin  (a);  there  It  was  holden,  that  a  bond 
^ven  to  trustees,  to  secure  the  faithful  services  of  a 
derk  to  the  Globe  Insurance  Company,  who  were  no 
corporation,  might  be  put  in  suit  by  the  trustees,  for  a 
breach  of  condition  committed  at  any  time  during  the 
clerk's  continuance  in  the  service  of  the  actually  existing 
body  of  persons  carrying  on  tlie  same  business  under 
the  same  name,  notwithstanding  any  intermediate  change 
of  the  original  holders  of  the  shares.  Ix>rd  EUenborougk 
said,  ^'  The  only  question  is  upon  the  fair  meaning  of 
the  terms  used  in  the  obligation,  and  we  must  put  upon 
the  word  company  the  sense  in  which  the  parties  them- 
selves used  it.  I  will  begin,  therefore,  by  translating 
that  word  according  to  the  subject-matter,  namely,  the 
Globe  Insurance  Company.  It  meant  a  fluctuating  or 
successive  body  of  persons,  who  should  from  time  to 
time  be  carrying  on  the  business  of  insurance,  under 
the  name  of  the  Globe  Insurance  Company,  Now, 
suppose  a  bond  given  to  a  trustee  to  secure  the  perform- 
ance of  certain  services  to  the  commoners  of  such  a 
common,  would  there  be  any  difficulty  in  applying  it  to 
.  the  use  of  the  commoners  for  the  time  being,  whoever 
they  might  happen  to  be,  during  the  period  for  which 
the  services  were  to  be  performed?' 

That  case,  however,  stands. on  its  own  circumstances, 
add  does  not  apply  to  any  others.  From  the  very  nature  of 
the  Company  it  is  clear  the  bond  was  given  for  the  benefit 
of  a  body  fluctuating  from  day  to  day.  In  the  present 
instance  it  has  not  been  given  for  the  benefit  of  a  fluctu- 
ating body,  but  is  confined  to  the  continuance  of  the  body 
which  first  took  it.  The  case  df  The  Wardens  of  Si.  Sa- 
viour^Sf  Sotdhwartf  v.  Bostockf  is  pretty  much  the  same  as 
thepresent,  as  the  condition  was,  to  account  to  the  wardens 
of  the  grand  account  for  the  time  being,  or  tkereqfter  to 

{a)  izEoii^  400, 

be  i 


IN  THE  Fifth  Year  of  GEO.  IV. 


S9 


be;  and  yet,  the  collector  having  been  appointed  under 
an  office  which  endured  only  for  a  single  year,  it  was 
hidden,  that  the  sureties  were  not  answerable  for  sums 
accruing  and  paid  in  the  ensuing  year.  But  the  case 
cfPeppinT.  Cooper  (a)  is  not  distinguishable  from  the 
present  There,  a  bond,  after  reciting  the  appoint- 
ment of  Henry  Warren  to  be  a  collector,  under  an  act 
which  made  the  office  annual,  was  conditioned  for  the 
due  collection,  by  Henry  Warren^  of  the  rates  and  duties 
at  all  times  thereafter ;  and  it  was  holden,  that  the  due 
collection  of  the  rates  for  one  year  was  a  compliance 
with  the  condition  of  the  bond.  The  language  of  Ab^ 
hott  C.J.  is  most  material.  ^^  I  am  of  opinion  that  the 
condition  of  the  bond  is  satisfied,  by  the  faithful  col- 
lection of  rates  and  duties  for  the  space  of  one  year.  It 
is  tme,  that  the  words  at  all  times  hereafter j  in  the  con- 
dition of  the  bond,  would,  taken  by  themselves,  extend 
the  liability  of  the  surety  beyond  that  period.  But  thesef 
words  must  be  construed  with  reference  to  the  recital, 
and  to  the  nature  of  the  appointment  there  mentioned ; 
and  the  recital  is,  that  Warren^  together  with  Peppin^ 
had  been  appointed  collectors  under  the  said  act  of  par- 
liament. Now  the  nature  and  duration  of  that  office 
must  be  lealtit'from  the  act  of  parliament  itself;  for  if 
the  statute  make  it  all  annual  office,  it  is  unnecessary  to 
state  that  fact^  either  in  the  botid  or  in  pleading." 

So  that  the  Court  decided,  that,  notwithstanding  the 
words  tU  aU  times  thereafter^  the  obligor's  responsibility 
was  limited  to  one  year  by  the  nature  of  the  office  itself. 
Now,  even  if  we  had  not  been  so  informed  by  the  plea, 
we  knew  the  offices  of  churchwarden  and  overseer  to  be 
aimuaL  The  words  in  the  condition,  therefore,  must 
be  narrowed  down  by  the  nature  of  the  appointment ; 
and  the  Defendant  must  have  judgment  on  this  plea. 


1824. 
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1824.  Park  J.     I  do  not  rely  on  the  case»  of  Lord  Arling^ 

ton  V.  Merrickef  or  I^e  LiverpSol  Water-vcrks  Compamf 
V.  Atkinson^  because  in  those  cases  there  were  words 
which  expressly  limited  the  time  during  which  the 
obligors  were  to  continue  liable;  but  I  rely  on  the  na* 
ture  of  this  bond,  and  the  situation  of  the  parties  to 
whom  it  was  given.  The  offices  of  churchwarden  and 
overseer  are  annual  offices,  and  must  be  known  to  be 
so,  and  the  Defendant  cannot  be  liable  for  what  occurs 
after  the  expiration  of  the  year.  We  have  been  pressed 
with  the  introduction  of  the  word  **  successors"  into  the 
condition  of  the  bond:  but  it  was  necessary  that  it 
should  be  inserted,  because  in  case  of  death,  and  a 
new  appointment  within  the  year,  the  collector  could 
not  duly  account  for  the  receipts  even  of  one  year,  un- 
less the  successors  were  enabled  to  receive  such  accounts. 
In  The  Wardens  of  SL  Saviour^ s^  Sotdhwark^  v.  Bostock^ 
Heath  J.  adopts  the  argument  of  Mansfield  C.  J. 
Hassell  v.  Long  (a)  also  applies  to  the  present  case ;  for 
there,  it  appearing  by  the  plea  that  the  office  of  collector 
—  for  securing  the  faithful  discharge  of  the  duties  of 
which  the  bond  was  given  —  was  an  annual  office,  the 
obligor's  responsibility  was  holden  to  be  confined  to  the 
current  year,  although  it  did  not  appear  on  the  condi- 
tion that  the  collector  was  appointed  only  for  a  year. 
Altliough  in  that  case  there  was  express  mention  of 
duties  which  should  or  might  thereafter  be  imposed^  Lord 
EUenborough  thought  that  the  consequence  of  giving 
the  condition  a  more  enlarged  construction,  so  as  to 
extend  the  responsibility  beyond  the  current  year,  would 
be  of  so  grievous  and  burdensome  a  nature  as  to  require 
more  clear  and  certain  words  than  were  to  be  found  in 
the  instrument ;  and  relying  on  the  case  of  The  Wardens 
qf  Stp  Saviour'Si  Southwarty  v.  Bostock^  he  gave  judg- 

meat 
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meat  for  the  Defendant    Peppin  v.  Cooper^  however,  is        1S24. 
the  strongest  case,  and  renders  the  matter  so  clear  as  to 
entitle  the  Defendant  to  judgment  upon  this  plea. 

BuRBOUOU  J.  Independently  of  any  case,  the  De- 
fendant is  entided  to  judgment  in  his  &vour.  The 
offices  of  churchwarden  and  overseier  are  annual  offices ; 
and  before  the  Defendant  can  be  made  responsible  for  a 
longer  time,  it  ought  to  be  made  appear  that  the  over- 
seers have  authority  to  appoint  for  a  longer  time.  The 
word  **  successors,"  therefore,  comes  to  nothing,  be« 
cause  the  collector  may  find  it  n^c^ssary  to  account  to 
them  for  sums  which  accrued  and  were  paid  in  respect 
of  the  year  of  their  predecessors. 

Judgment  for  Defendant  on  the  third  plea. 


Baker  and  Others  v.  Ridgway.  ^v  15, 


^OSANQjUET  Seijt.  obtained  a  rule  Tim  to  discharge  i*  A  commit- 
the  Defendant  out  of  custody  as  to  this  action,  and  *^°  ^  •  °  ' 
to  enter  satisfaction  upon  the  judgment.     The  affidavit  been  sued  out 
upon  which   he  moved  stated  in  substance,   that  in  J£T*^^** 
Aitg^stf  1821,  the  Plaintiffs  had  obtained  a  verdict  against  cnstody'under 
the  Defendant  for  S303/.;  that  he  had  been  taken  in  9,  ca.ia^  the 
execution  under  a  ca.  sa.  the  November  following,  for  ^^^^^  ^JJ^,^ 
8il7/. ;  that  a  commission  of  bankrupt  was  issued  against  hit  debt,  dis- 

himin  January^  1822 ;  that  the  Plaintiff,  Baker^  attended  charged  pe- 

.  feodftot  froin 

the  execatioq. 

Tlte  commituon  having  afterwards  been  supeneded,  PhuntifF  took  Defendant  in  exe* 

CDtktt  again.    The  Court*  from  various  affidavits,  suspecting  that  tlie  commission 

ind  supersedeas  had  been  fraudulently  concerted,  refused  to  discharge  the  Defiendant 

on  motion. 

2.  In  questions  of  great  amount,  the  Court  will  not  decide  between  contradictory 

but  will  order  the  contested  fact  to  be  ascertained  by  a  jury. 

the 
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Baksr 

RlDGWAT. 


the  first  meeting  under  the  commission  to  prove  his 
debt,  but  the  proof  was  opposed  on  account  of  the  De- 
fendant being  m  custod;^;  and  that,  in  Febnuxryy  ISSS^ 
the  Plainti£&- discharged  the  Defendant  from  custody, 
and  Baker  was  afterwards  chosen  assignee  under  the 
commission;  that  the  commission  of  bankruptcy  was 
then  superseded;  and  that  in  March,  1823,  the  Plaintiff 
took  th^  Defendant  again  into  custody  under  another 
capias  ad  sati^adendum  on  the  same  judgment.  The 
Plaintifi'  affidavits  imputed  to  the  Defendant,^  that  he 
had  fraudulently  caused  to  be  issued  the  commission  of 
bankruptcy,  with  a  view  to  defeat  their  execution  by 
compelling  them  to  prove  under  the  commission,  and 
then  superseding  it:  they  supported  this  imputation  by 
a  great  number  of  circumstances;  and  they  stated  that 
the  commissioners  required  that  the  Defendant  should 
be  discharged  before  they  would  receive  even  the  offer 
of  proof  of  the  debt  under  the  commission ;  and  that  the 
Plaintiffs,  being  so  compelled,  made  their  proof  accord- 
ingly. The  Defendant's  affidavit  denied  the  existence 
of  fraud. 


Vaughan  and  Taddy,  Seijts.  shewed  cause  against  the 
rule.  First,  if  the  commission  was  fraudulently  sued 
out  with  a  view  to  defeat  the  Plaintiffs'  execution,  the 
proceedings  under  it  are  void,  and  the  Defendant  can- 
not take  advantage  of  his  own  wrongs  The  Plaintiffs 
are  entitled,  in  such  case,  to  act  as  if  the  commission 
had  never  been  issued  and  the  discharge  never  given ; 
but. 

Secondly,  even  if  the  commission  were  not  fraudulent, 
the  moment  it  is  superseded  all  that  has  been  done 
imder  it  stands  as  if  it  had  never  taken  place,  and  the 
Plaintifi  are  remitted  to  their  former  situation. 

It  is  true,  that,  generally  speaking,  wherever  a  Plain- 
tiff has. disdiarged  a  Defendant  out  of  custody^  he  cannot 

take 
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take  him  again  for  the  sam^  cause  of  action ;  but  in  order  18^4«« 
lo  secure  the  Defendant  from  recaption,  the  discharge 
must  have  been  voluntary,  Jaques  v.  JViihf  {a\  Tanner. 
V.  Hague {b\  Figers  y.Jldrick  (c),  Blackburn  v.  ^upart.  (d) 
In  the  present  case,  the  discharge  was  not  the  voluntary 
act  of  the  Plaintiff,  but  compelled  by  the  commissioners 
€f  bankrupt,  and  effected  by  operation  of  kw.  Without 
tke  previous  discharge  the  Plaintiff  were  not  permitted 
to  prove  their  debt  under  the  commission;  and  unless 
tbey  bad  proved,  they  would  have  lost  all  chance  of  re^ 
oovering  their  debt.  But  this  compulsion  arises  entirely 
out  of  the  operation  of  the  act  49  G.  8.  c.l2l.,  under 
which  a  party  is  precluded  from  proving  his  debt  unless  he 
rdinquishes  his  action.  Previously  to  that  act  a  debtor 
was  not  entided  to  b^  discharged,  oven  if  the  Plaintiff 
sued  out  a  conunission  of  bankrupt  against  him,  M^Masier 
v.KeU{e) :  and  as  a  question  like  the  present  could  not 
arise  till  that  act  had  passed,  the  recency  of  its  etoct- 
nient  sufficiently  accounts  for  the  circumstance  of  there 
being  no  case  on  the  subject«  In  Nadin  v.  Battle  {f\ 
Lord  EUenborough  hdd,  that  a  discharge  under  an  in- 
solvent debtor's  act  could  not  be  said  to  be  with  the 
Plaintiff's  assent;  and  a  discharge  obtained  under  a 
commission  of  bankrupt  does  not  differ  in  principle. 
The  supersedeas  of  a  commission  may  in  some  respects 
be  said  to  resemble  the  reversal  of  an  outlawry,  by  which 
the  Plaintiff  is  placed  in  the  same  situation  as  wh^i  the 
proceedings  commenced.  St»John*s  College  y.Miircott»{g) 
It  may  be  urged,  on  the  plart  of  the  Defendant,  that  a 
bill  is  now  pending  in  parliament  to  enable  a  Plaintiff 
to  r^ake  a  Defendant  in  case  of  a  commissicm  of  bank- 
rupt having  been  superseded,  and  that  such  a  bill  would 
not  have  been  necessary  unless  the  Defendant  were 


{a)  I  r.  R.SS7'  W  I A  CST  A  30*. 

{k)  iT.R.  4»o.  (/)  5  Eait,  X47. 

(0  4  Burr.  2482.  (s)  7  r.  R.  459. 
(i)  %Eiuit%43' 
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1824*  entitled  at  common  law  to  retidn  bis  discharge:  bat 
the  bill  may^  for  aught  that  appears  to  the  contrary,  be 
only  declaratory.  At  all  events,  the  Court  will  not  de- 
cide on  motion  a  question  of  such  magnitude,  but  will 
put  the  party  to  his  auditd  quereld. 

The  Court  here  interposed,  and,  expressing  an  unwil-> 
lingness  to  decide  the  question  of  fraud,  updn  affidavits, 
in  a  cause  of  such  importance  as  the  present,  urged  the 
Defendant  to  resort  to  an  issue,  or  an  audita  qtiereld. 
This,  however,  being  rejected,  on  the  ground  that  the 
proceeding  was  obsolete  and  difficult,  and  on  account  of 
the  absence  of  a  material  witness, 

Bosanquet  and  Wilde  Seijts.  were  heard  in  support  of 
the  rule,  and,  after  urging  the  policy  of  the  ancient  law 
in  &vour  of  personal  liberty,  (in  support  of  which  was 
cited  among  other  authorities  the  language  of  the  Court 
in  'Foster  v.  Jackson  (a) ),  and  the  alterations  made  from 
time  to  time  by  various  st|itutes;  —  after  arguing  the 
general  illegality  of  taking  into  custody  for  the  same 
cause  a  party  who  bad  once  been  discharged  in  that 
cause, — in  all  which  the  Court  seemed  to  concur; — they 
were  called  on  to  shew  that  such  a  recaption  would  be 
ill^al,  even  if  the  xlischarge  were  obtained  by  fraud. 

For  this  they  cited  Blackburn  v.  Stuparty  in  which  it  was 
holden,  that  even  a  scandalous  trick  on  the  part  of  the 
Defendant,  by  which  he  had  obtained  his  discharge^ 
would  not  justify  his  recaption ;  that,  in  all  such  cases, 
the  Plaintiff  was  considered  to  have  made  bis  election, 
and  that  the  discharge  would  not  be  affected  by  fi^ud 
in  any  collateral  matter;  as  for  instance  in  tlie  present 
case,  by  firaud,  in  suing  out  the  commission ;  though  it 
might  have  been  otherwise  if  there  had  been  fraud  in 
the  act  of  procuring  the  discharge  previous  to  the  Plain- 

tiff'a 
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tiff's  proving  their  debt  But  if  there  he  fraud,  as  the  1824. 
Defendant  isprimdja^e  entitled  to  his  liberation,  it  is 
fi)r  the  Plaintiffs  to  establish  that  fraud.  This,  however, 
they  have  failjed  to  do,  for  the  imputations  contained  in 
their  affidavits  are  dbtinctly  denied  by  the  Defendant 
There  is  no  decision  on  the  sul^t,  because  the  incon- 
veoience,  if  any,  is  one  of  frequent  occurrence,  and  it 
has  never  been  imagined  that  any  such  remedy  as  that 
DOW  resorted  to  could  be  safely  pursued:  that  such 
is  the  general  impression,  is  apparent  from  the  bill  now 
peoding  in  parliament,  which  has  been  mentioned  by  the 
counsel  on  the  part  of  the  Plaintiffs. 

Best  C.  J.  There  are  two  questions  here  for  the 
consideration  of  the  Court :  First,  whether,  supposing 
there  was  no  fraud  in  the  saing  out  of  this  commission, 
the  Defendant  is,  under  all  the  circumstances  of  the 
case,  entitled  to  his  discharge.  Secondly,  whether  he 
is  entitled  to  his  discharge,  supposing  there  has  been 
fraud. 

If  there  has  been  no  fraud  in  the  transaction,  I  am  of 
opinion  the  defendant  is  entitled  to  his  discharge ;  if  there 
has  been  fraud,  we  are  all  of  opinion  he  is  not  so  entitled. 
I  have  looked  through  all  the  cases  on  execution  against 
the  person,  from  the  earliest  period  down  to  the  pre- 
sent time,  and  I  am  aware  of  the  great  jealousy  of  the 
law  on  the  subject  of  personal  restraint  I  am  aware 
that  where  a  party  had  been  discharged  on  account  of 
privil^;e  of  parliament,  it  was  doubted  whether  he 
could  be  retaken  afler  that  privilege  expired,  and  the 
interference  of  the  legblature  became  necessary  to  sanc- 
tion such  a  proceeding :  so  where  he  died  in  confine- 
ment, it  was  doubted  whether  the  creditor,  having  re- 
sorted to  the  highest  remedy  the  law  afibrded,  could 
have  any  further  means  for  the  recovery  of  his  debt, 
though  the  debtor  lefi  property  behind  him :  that  doubt 

was 
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18£4^  was  also  set  at  rest  by  the  authority  of  the  l^slature. 
I  am  therefore  clear,  that  where  a  commission  of  bank- 
rupt is  sued  out  a^inst  a  party  in  e:KecatioD,  he  not 
being  privy  thereto^  if  the  plaintiff  abandons  his  execu* 
tion  and  procdeds  against  the  efiects  of  the  party,  by 
proving  his  d^t  under  the  commission,  he  has  taken 
his  chance^  and  though  there  should  be  no  assets  forth- 
coming, the  Defendant  is  secure  in  his  discharge. 
(However,  I  consider  myself  no  more  bound  by  an 
opinion  delivered  in  the  present  summary  mode  of 
treatuig  the  question,  than  I  should  be  by  an  opinion 
delivered*  at  Nisi  Prius ;)  but  if  the  debtor,  in  concert 
with  others,  procures  a  commission  of  bankrupt  to  be 
sued  out  against  him,  or  it  is  procured  with  his  appro- 
baticm  and  consent,  in  order  t»  entrap  the  Plaintiff  to 
come  in  and  prove  his  debt,  and  is  then  superseded 
for  some  latent  defect  unknown  to  the  Plaintifl^  that 
does  not  entitle  the  debtor  to  his  discharge;  and  if  we 
were  to  hold  otherwise,  we  should  violate  a  principle  of 
law  which  has  never  been  broken  in  upon,  namely,  tliat 
a  party  shall  not  be  allowed  to  take  advantage  of  his 
own  wrong.  I  say  this,  because  in  Jaques  v.  fVUfyf 
though  AAurst  J.  says,  <^  I  know  of  only  one  case  where 
a  debtor  in  execution,  who  obtains  his  liberty,  may  aftei^ 
waxds  be  taken  again  for  the-  same  debt,  and  that  is» 
wheM  he  has  escaped ;  but  the  reason  of  that  is,  be* 
cause  he  was  not  legally  out  of  custody  f  yet  BvUer  J. 
did  not  assent  to  the  generality  of  the  proposition  thus 
laid  down  by  Askurst  J.,  and  wished  to  introduce  quali* 
fications.  Indeed,  even  according  to  the  proposition 
laid  down  by  Askursi  J.,  if  thia  discharge  has  been  ob* 
tained  by  a  fraudulent  commission,  and  the  Plaintiff 
has  afterwards  been  cheated  by  a  supersedeas  out  of  the 
benefit  sought  by  the  proof  of  his  debt,  the  Defendant 
may  be  taken  again,  because  the  fraud  has  avoided  the 
whole  transaction,  and  the  Defendant  has  never  been 

legally 
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legally  out  of  custody.  But  it  has  been  urged  that  no 
fraud  has  been  distinctly  made  out  by  the  Plainti&,  and 
that  it  has  beien  positively  denied  by  the  Defendant* 
I  am  of  opinion  that  the  fraud  has  been  sufficiently 
alleged  by  the  Plaintiffs,  and  has  not  been  sufficiently 
deaied  by  the  -Defendant.  Tins  case  is  important 
fipom  the  magnitude  of  the  sum  at  stake,  but  it  19  still 
more  so  on  aiccount  of  the  principle  I  am  about  to 
state,  namely,  that  wherein  in  a  proceeding  on  motion^ 
fifBud  is  suggested  in  the  affidavits,  and  directly  denied, 
we  are  not  absolutely  bound  by  the  denial.  In  matters 
of  ordinary  practices  it  is  a  general  rule,  that  he  who 
swears  last  is  to  be  believed,  because  there  is  less  evil 
in  occasionally  felling  into  a  wrong  decision  than  in 
geaeraUy  delaying  the  suitors  of  the  court :  but  this  rule 
ba&oever  extended  to  cases  of  higher  importance;  and 
if  .a  &ct  ia  controverted  in  a  cause  of  a  certain  aze,  it 
bas  been  usual  to  refer  it  to  the  prothonotary,  and  if  in 
a  cause  of  stiU  greater  amount,  to.  a  jury.  That  also 
has  been  the  practice  in  the  Court  of  King^s  Bench :  in 
a  ease  of  quo  wammto^  where  there  is  a  positive  state* 
meat  on  one  side^  and  a  positive  denial  on  the  other, 
tbe  court  usually  directs  an  issue ;  so  in  cases  of  man^ 
inms  ,•  so  in  cases  of  usury ;  the  court  will  not  tiy  on 
affidavit  a  question  of  10,000/.  or  of  1000/.  Upon  these 
affidavits  fcaud  has  been  distincdy  imputed  to  the  De- 

fcndantt  ^^^  ^  ^^^  ^^^  f^>c^i^  denied  to  my  satis&ction. 
Ia  order,  therefore,  to  decide  the  question  properly, 
further  proceedings  must  be  had :  the  law  has  pointed 
out  what. they  oug^t  to  be,  and  upon  auditd  guereUj 
which  js  neither  a  difficult  nor  an  obsolete  proceeding, 
(I  remember  two  within  my  own  time,)  the  witnesses 
may  be  brought  fece  to  fece  before  a  jury,  and  the 
quescicm  of  fraud  satisfactorily  ascertained.  I  diink, 
th^refore^  this  rule  ought  to  be  discharged. 


l«24w 
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1824*  Park  J.    I  agree  in  the  principles  df  law  laid  down 

by  my  Lord  Chief  Justice.  It  is  admitted,  that  a  person 
who  has  been  regularly  discharged  from  an  execution 
cannot  be  retaken :  from  Vigers  v.  AUrickj  downwards^ 
the  rule  has  been  so  strictly  observed,  that  in  Blackburn 
▼;  Stupart^  where  there  had  been  very  improper  conduct 
on  the  part  of  tlie  Defendant,  Grose  J.  said,  that 
though  his  conduct  had  been  most  scandalous,  the  rule' 
of  law  ought  not  to  be  impeached ;  but  I  am  clearly  of 
opinion,  that  if  a  party  has  concocted  a  commission  in 
order  to  compel  a  Plaintiff  to  prove  his  debt  and  exe- 
cute a  discharge,  the  whole  transaction  being  fraudulent, 
he  may  be  arrested  again,  since  no  man  shall  take  ad- 
vantage of  his  own  wrong.  The  question  here^  then,  is 
a  question  of  &ct,' whether  or  no  the  Defendant  has  been 
engaged  in  such  a  fraud,  and  as  I  am  unconvinced  on 
this  point,  I  think  the  rule  ought  to  be  made  absolute. 

Burro  UGH  J.  I  am  satisfied  that  there  has  been 
fraud  in  this  instance,  and  that  there  are  circumstances 
in  the  case  which  deserve  further  enquiry.  The  pnv> 
ceeding  by  cuiditd  quereld  is  neither  obsolete  nor  diffi- 
cult: I  have  seen  it  adopted  three  times;  and  in  almost 
every  instance  the  old  modes  of  proceeding  are  preferaUe 
to  the  new.  I  am  satisfied,  on  looking  at  Sir  Sanmel 
Bomilly*s  act,  that  it  was  never  intended  to  give  it  the 
eflfect  now  contended  for ;  and  that,  with  a  view  to  the 
privileges  conferred  by  that  act,  a  commission  super- 
seded  is  equivaleiit  to  no  commission.  The  Plaintiffii 
who  proved  have  been  induced,  by  a  force  on  thdr  mindf 
to  discharge  the  Defendant.  Indeed  they  could  not  have 
acted  otherwise;  for  if  they  had  omitted  to  prove,  the  other 
creditors  would  have  signed  the  bankrupt's  certificate, 
and  the  Plaintiffi  would  have  been  left  without  any  hope 
of  recovering  dieir  debt.  Under  these  circumstances,  and 

^  the 
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:lheconduct  of  the  Defendant  considered^  which  is  sus* 
,picious9  upon  the  very  dates  of  the  various  transactions, 
I  think  there  is  matter  for  further  enquiry,  and  that, 
therefor^,  tbi3  rule  must  be  *  '   ttiDowAY, 

Discharged. 


Lethbridge,  Bart.  v.  Winter.  Maj  i%. 

£)EJCLARATION  in  trespass,  consisting  of  three  In  trespass, 

cbunts ;  the  first,  for  breakini?  and  enterinfir  a  close        pontiff 
t,  ^  newly  assigned 

of  the  Plaintiff,  called  The  Lane^  otherwise  Greenway  that  his  close, 

Lane^  otherwise  WapshiU  Lane^  in  the  parish  of  Ash"  ^^  '«^*"  '» 

friorSf  in  the  county  of  Somerset f  felling  trees,'  &c.  of  ^^  certain 

die  Plaintiffi,  and  taking  and  converting  them  to  the  closes  called 

Defimdant's  own  use;  seccmd  count,  for  breaking  and     '*    •»•»«*•>•» 

'  ^  o  jome  or  one 

e&taring  two  closes  of  the  Plaintiff,  one  of  them  called  of  them:  Deo 
Bridcfieldj  otherwise  Brickfield  Meadcm^  and  the  other,  fcndant  plead. 

.  "  hang  a  certainvart  of  a  certain  lane  extending  in  a  ^loVe  newly 
westerly  directiX  from  the  centre  or  middle  part  of  a  assigned  was 
certib  lane  called  Greenway  Lane^  otherwise  WapshiU  ^'  -^^a^^^ 

.  hme^  otherwise  The  Lane  situated  in  the  same  parish,"      The  Plaln- 
and  with  feet  in  walking,  and  with  the  feet  of  horses,  ^  proved  at 
and  with  the  wheels  of  carts,  &c  treading  down  the  grass,  he  had  a  close 
and  then  and  there  felling  trees,  &c.,  carrying  them  abutting  on 
away,  and  converting  them  to  the  Defendant's  own  use ;  ^  *  /     *^" 
tUrd  count,  de  bonis  asportatis*  he  had  a  close 

The  Defendant  pleaded,  first,  not  guilty,  on  which  putting  on 
iKoe  was  joined;    secondly,  as  to  the  first  and  last      The  jury 

found  a  ver- 
dict for  the  Plaintiff'  on  the  new  assignment. 
The  Court  refused  to  disturb  the  verdict^  to  enter  a  discharge  of  the  jury,  or  to 
aiMst  the  jodgment,— which  were  moved  for  on  the  ground  that  the  pleadings  were 
not  snffidnitly  certain,  and  that  the  Pefendant  had  established  his  own  issue. 

Vol.  II.  E  counts 
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18S4.      counts  of  the  dednration,  that  the  trees  mentioned  in 

Lethbridgb  ^^^^®  counts  were  the  same,  and  that  the  close  in  which, 
v.  &c.  in  the  first  count  mentioi!ied,  was  his  soil  aiid  free- 

WiNTca.  [jqU  .  wherefore,  &c. :  and  thirdly,,  as  to  breaking  and 
entering  the  close  in  the  second  count  described  as  be- 
ing a  certain  part  of  a  certain  lane,  &6.,  he  pleaded, 
that  the  said  close  was  his  soil  and  freehold ;  to  this 
plea  the  Plaintiff  replied,  that  the  close  in  which,  &c^ 
was  the  soil  and  freehold  of  him  the  Plain tif]^  and 'not 
the  soil  and  freehold  of  the  Defendant ;  on  which  issue 
was  joined. 

To  the  second  plea  the  Plaintiff  newly  assigned,  that 
the  close  in  which,  &c.  in  the  first  count  of  the  declar- 
ation mentioned,  was  '^  so  much  of  a  ceitain  lane  or 
parcel  of  land  called  TheLane^  otherwise  Greembay  Lane^ 
otherwise  JVapdiiU  Lane^  extending  from  the  middle 
thereof,  towards  and  abutting  on  the  west  on  certain 
closes,  respectively  called  Brickfield^  Brickfield  Meadada, 
and  Sandy's  Four  Acres^  $ome  or  one  of  them:**  whicb 
close  was  another  and  different  close  from  that  in  the 
second  plea  mentioned. 

The  Defendant  pleaded  to  the  new  ^ignment,  first; 
not  guilty,  on  which  the  Plaintiff  joinecOssue ;  secondly^ 
.  that  the  close  in  which,  &c.  newly  assigned,  was  his  soil 
and  freehold;  and  thirdly,  as  to  committing  the  sup^ 
jiosed  trespass  newly  assigned,  in  certain  parts  of  the 
close  in  which,  &c.  newly  assigned,  viz.  the  part  of  the 
lane  or  parcel  of  land  called  The  Jjone^  otherwise,  &c; 
extending  from  the  middle  thereof  towards  and  abuttii^ 
on  the  west  on  the  close  called  Brickfield^  and  also  the 
part  of  the  same  lane,  extending,  &c«,  and  abutting,  8tc., 
on  the  close  called  Sandifs  Four  Acres,  that  the  said  parts 
of  the  close  in  which,  &c.  newly  assigned,  were  his  soil 
and  freehold. 

The  PlaintifiP  replied  to  the  second  plea,  that  the  close 
in  which,  &c.  newly  assigned,  was  not  the  soil  and  free-' 

hoia 
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bold  of  die  Defendant,  and  to  the  third,  that  the  said       1824t. 

parts  of  the  clo^  in  Mrfaich,  &c.  newly  assigned,  were  not 

the  Defendant's  soil  and  freehold,  on  both  of  which 

poiBts  issue  was  joined.  Winter. 

At  the  trial  before  Best  J.  Somerset  Summer  assizes, 
1823,  the  jury  found  that  all  the  lane  belonged  to  the 
Defendant,  except  that,  part  which  abutted  on  Brickfield 
Meadow ;  and  with  respect  to  that,  they  found  a  verdict 
fer  the  PlaintifF  on  the  new  assignment. 

Bosanqtiet  Seijt,  in  Michaelmas  term  last,  obtained  a 
nde  calling  on  the  Plaintiff  to  shew  cause  why  the  ver- 
dict found  for  him  on  the  trial  of  this  cause  should  not 
kt  entered,  as  to  the  first  issue  on  the  plea  of  not  guilty, 
**lbBt  the  Defendant  was  not  gailty  of  the  alleged  tres- 
passes ia  the  doae  railed  Bricll^ld,  otherwise  Brickfield 
Megddw,  in  the  second  count  mentioned,  but  was  guilty 
ofsll  the  residue ; — ^as  to  the  second  issue,  which  arose  in 
tile  nplicaticxi  to  the  third  plea, — that  the  other  close  in 
the  siBcbnd  count  motioned,  was  the  soil  and  freehold 
cif  the  Defendant,  and  not  of  the  Plaintiff; — as  to  the 
AU  issuer  which  arose  on  the  plea  of  not  guilty  to  the 
WW  assignment,-^  that  the  Defendant  was  guilty; — as 
lathe  fourth  issue,  which  arose  on  the  second  plea  to  the 
■ev  assignment,-^ that  the  close  newly  assigned  was  the 
soil  and  freehold  of  the  Ddendant  and  not  of  the  Plain-  # 
tiff; — as  to  the  fifth  issue, — that  the  parts  of  the  close 
aevly  asa^ped  were  the  close  of  the  Defendant  and  not 
of  the  PUaHtiff  :-r  or  why  the  entry  should  not  state  that 
the  jury  w^e  discharge  frcttn  the  issue  in  the  new 
aisigmiieoft 

He  contended,  that  the  Defendant  having  averred      ^^^^ 
that  the  dose  newly  assigned  was  his,   had  in  effect 
followed  the  language  used  on  the  part  of  the  Plaintifi^ 
and  had  therefore  averred  that  the  freehold  of  a  close  ^ 

abutting  on  Brickfield,  Brickfield  Meadasv,  Sandt/s  Four 

E  2  Acres, 
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1824.       Acresj  some  or  one  of  them,  was  his,  the  Defendants ;  sa 

LETHBRnxsB  ^^^^  ^^^  J"''J''  ^^  finding  that  all  the  lane  was  his  ex- 
V.  cept  that  part  which  abutted  on  Brickfield  Meadam^  had 

Winter.  |jj  effect  found  for  him,  because  they  had  found  that  he 
possessed  as  he  averred,  a  close  abutting  on  some  one  of 
the  three.  \^Best  C.J.  But  the  Plaintiff  having  averred 
the  same  with  respect  to  his  close,  and  the  jury  having 
found  for  him,  is  there  any  reason  for  disturbing  the 
verdict  ?]  At  all  events,  the  issue  was  so  ambiguous  that 
the  jury  ought  to  have  been  discharged,  and  a  verdict 
found  upon  such  an  issue  is  bad  in  arrest  of  judgment. 
Lee  V.  Maire.  (a) 

Pell  and  Taddy  3eijts.,  who  shewed  cause  against  the 
rule,  argued,  that  as  the  Defendant  had  not  expressly 
named  his  close  in  his  plea  to  the  new  assignment,  the 
Plaintiff  might  safely  go  to  trial  on  the  pleadings  as 
they  stood.  They  referred  to  lyyer^  23  6.  jrf.  147.  "  If 
in  trespass  for  breaking  a  close  the  Defendant  plead  that 
the  place  is  six  acres  of  land  in  Z).,  which  are  his  free** 
hold,  and  the  Plaintiff  reply  tliat  they  are  his  freehold, 
and  not  the  freehold  of  the  Defendant ;  if  the  Plaintiff 
have  six  acres  in  Z).,  and  the  Defendant  other  six,  the 
Defendant  cannot  give  in  evidence  that  he  did  the  tres- 
pass in  his  own  land ;"  and  they  relied  on  Cocker  v. 
•  Cromptofi  (b) ;  but 

Bosanquetf  in  support  of  his  rule,  observed,  that  in 
tliat  case  there  was  no  new  assignment ;  and  that  in  the 
present  the  Defendant  had  followed  the  name  of  the 
close  given  by  the  PIainti£^  and  denied  that  the  close  so 
named  belonged  to  him. 

(a)  Benloc  Iff  Dal.  6o.  pl.ios.     (^)  i  B.  ^  C.  489. 
— 177.  pl»  222.     1  Anders,  z^/ 
Ji    -  S.C.    Djer,2H'a.  S.C. 

Best 
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Best  C.  J.     I  think  there  is  no  ground  for  acceding 
to  the  present  application.     In  the  first  count  of  the  de- 
claration the  Plaintiff  has  claimed  the  whole  lane  as  his 
soil  and  freehold ;  in  the  second,  half  of  it.     There  are 
pleas  in  justification  of  the  trespass,  and  then  a  new 
assignment,  in  which  the  Plaintiff  abandons  his  claim  to 
the  whole  lane,  or  even  half  of  it,  but  claims  a  certain 
part,  opposite  to  three  closes  which  he  nances,  some  or 
one  of  them*     The  Defendant,   instead   of  demurring, 
takes  issue  on  this  claim,  and  now  insists,  that  as  he  has 
proved  that  he  bad  also  soil  and  freehold  opposite  to 
some  or  one  of  these  three  closes,  he  is  entitled  to  the 
verdict     But  what  had  the  Plaintiff  to  prove?     ^^  I  am 
entitled  to  land  opposite  to  the  closes  Brickfield,  Brick" 
fdd  Meadow,  Sandt/s  Four  Acres,  some  oi*  one  of  them.^* 
That  being  the  state  in  which  the  pleadings  have  been 
left  by  the  Defendant,  the  Plaintiff  proves  that  he  has  a 
dose  so  situated,  and  has,  therefore,  done  all  he  could 
be  required  to  do.    It  has  been  urged,  that  the  jury 
ought  to  have  beeu  discharged  for  uncertainty ;  and  an 
old  case  has  been  cited  in  support  of  such  a  proceeding, 
but  it  is  too  loosely  stated  for  us  to  act  upon ;   and  even 
if  a  decision  had  been  cited  to  show  that  we,  sitting  here 
in  bank,  have  now  the  power  to  discharge  the  jury,  I 
should  pause  before  I  acceded,  and  should  require  strong 
authority  to  convince  me  that  we  have  any  such  pow^r. 
The  Defendant  has  not  taken  advantage  of  the  defect  in 
the  pleading  by  demurrer  in  the  first  instance,  and  this 
is  not  a  case  in  which  we  are  compelled  to  allow  him  to 
lake  advantage  of  it  after  verdict. 


1824. 


Lethbrjdgv 
Winter. 


Tlie  rest  of  tlie  CJourt  concurring,  a  verdict  was  or- 
dered to  be  entereil  for  the  Plaintiff  on  all  the  issues  on 
the  new  assignment,  and  the  Defendant's  rule  was 

DischargecK 
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Pica  to  an        j^EPLEVIN  for  taking  Plaintiff's  goods.     Cogiii- 
iP^gTfor  rent  zance  hy  Defendant  as  bailiff  of  Douglas  Thompson 

aifear,  **  that   and  Henry  Thompson  far  43/.  159.)  being  a  year  and  a 
T^h  ^  ***  quarterns  rent  of  a  house  which  it  was  alleged  the  Plain- 
claimed  title      tiff  held  and  enjoyed   as   tenant  thereof  to'  Douglas 

nwkr  a  pre-      Thompson  and  Henry  Thompson^  by  virtue  of  a  demise 

tended  agree-  •       ^i_ 

ment  between   ^serving  the  rent  m  question. 

kim  and  one  First  plda,  non-tenuit  Second,  Tiens  in  arrear.  Third 
an   tWn  P'^^  ^^  ^^^  Thomas  Rtrntballj  (before  the  making  of 

the  premises,     the  supposed  demise  in  the  cognizance  mentioRed,  and 

and  before  the  before  D.  Thompson  and  H.  Thompson  had  any  estate 
demise  bv  the  .  .       ,        .  . ,    ,      i,.       *  .        i  .  «.      • 

lessor  to  the      ^^  mterest  m  the  said  dwdlmg-house  m  which,   occ. 

lessee,  T.  jR.  ^ith  the  appurtenances,  or  in  the  messuage  or  dwelling- 
Aem^fec  t  ^®"^®  thereinafter  mentioned  to  have  been  released  and 
/.  C. ;  that       c(»iveyed  by  him,  and  in  lieu  whereof  the  said  mea- 

uie  mortgage    sugge  or  dwellinff-house  in  which,  &c  had  been  built,. 

bemgforffited,         f    ,  j  -i     u  -u        -j 

notice  of  the     ^^  ^"  ^^  ground  or  soil  Whereon  the  said  messuages  or 

forfeiturebeing  dwelling-houses  were  respectively  built,)  was  seised  in 

£mw  and^he  ^^  ^^  ^®  ^^^^  messuage  or  dwelling-house  and  other 
liessce  having     the  premises  thereinafler  menti<Mied ;  and  that  the  said 

been  required     j^homas  TbmbaU  being  so  seized  as  aforesaid,  —  bdbre 

to  attorn,  and  .       . 

having  at-        ^'^  making  of  the  supposed  demise  in  the  cognisance 

Corned  to  the  mentioned,  and  before  D.  Thompson  and  H.  Thompson 
distrdneTfo/  ^^^  ^"^  estate  or  interest  in  the  said  messni^  or 
the  rent,  when  dwelling-house  in  which,  &c.  or  in  the  messuage  or 

Ac  lessee  paid  ijwellinff-house   thereinafter    mentioned    to  have  been 

nimf  to  save 

the  goods         released  and  conveyed  and  in  lieu  whereof  the  said 

from  being  messuage  or  dwelling-house  in  which,  &c.  was  built,  or 
^^  '  in  the  ground  whereon  the  said  messuages  or  dwelling- 

houses  were  respectively  built,  —  conveyed  in  1812  by 

lease 
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lease  and  release  to  Collins  in  fee,  (subject  to  redemption 
on  payment  on  or  before  the  25th  df  Juh/^  1813,  of 
500/.,  which  the  conveyance  was  intended  to  secure,)  a 
bouse  at  Kensitigton^  which  being  pulled  down  in  1816 
while  ColUns  was  still  seised  of  it  in  fee,  the  messuage 
in  which,  &c,  was  built  in  lieu  of  it  The  Plaintiff  then 
ayerr^  that  Collins^  from  the  time  the  messuage,,  in 
wbich,  &C.  was  built,  had  been,  and  then  was  seized  in 
&e  of  (be  messuage  in  which^  &c.,  the  sum  of  500/.  in 
tbe  indenture  of  release  mentioned  not  hAving  been  paid 
tp  him,  CoUins:  And  further,  that  Collins  being  so 
seized  of  the  said  messuage  in  which,  &c.  with  the 
appurtenances,  and  the  said  sum  of  500/.  being  unpaid, 
4ie  said  2).  Thompson  and  Jf.  Thompson  claiming  tide 
to  the  said  messuage  in  which,  &c.  (under  color  of  a 
certain  pretended  agreement  between  them  and  BumbaU 
for  the  sale  of  the  said  messuage  in  which,  &c..with 
tjbe  -appurtenance,  made  after  the  making  of  the  afore- 
said indenture  of  release,  and  after  the  25tli  day  otjtily^ 
18 IS,  therein  allowed  for  the  payment  of  the  said  sum 
cf  500/.,  and  after  the  mortgage  thereby  made,  had 
become  absolute,  —  whereas  no  legal  estate  or  interest 
passed  to  X).  Thompson  and  i/.  Thompson  in  the  mes- 
suage in  which,  &c.  by  virtue  of  the  said  pretended 
Hgreement,  — )  made  the  demise  in  the  cognizance  men- 
UMied,  and  thereby  demised  to  the  Plaintiff,  the  mes- 
9i8ge  in  which,  &c.  with  the  appurtenances ;  by  virtue 
of  which  demise  the  Plaintiff  became  possessed  of  the 
messuage,  in  which,  &c.  with  the  appurtenances,  and  so 
coatinued  from  thence  until  the  time  when,  &c.;  but 
that  the  500/.  in  the  indenture  mentioned  being  then 
still  due  from  BumbaU  to  CoUihs,  and  the  sum  of  4*3/.  1 5s. 
tf  the  rent  in  the  cognizance  mentioned  being  then  still 
dvring  from  the  Plaintiff  as  such  tenant  as  aforesaid, 
under  the  demise  made  to  him  by  Z).  Thompson  and 
H.  Tkampsoth-^CoUinSf  after  the  25th  day  of  Julys  1813, 

£  4  and 
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and  before  the  time  when,  See.  to  wit,  on  the  26th  day  of 
December,  1821,  demanded  payment  of  the  said  sum  of 
500/.  from  Rumball,  but  Bumball  n^lected  to  pay  the 
same ;  whereupon  Collins  afterwards,  and  whilst  the  said 
sum  of  43/.  155.  of  the  rent  in  the  cognizance  mentioned 
was  so  in  arrear  from  the  Plaintiff,  and  before  the  Ume 
when,  &c.  to  wit,  on  the  26th  day  of  December^  1821, 
assented  to  and  confirmed  the  dembe  made  to  the 
Plaintiff  by  D.  Thompson  and  H.  Thompson^  and  re* 
qttired  the  Plaintiff  to  attorn  to  him  as  such  mortgagee 
as  aforesaid,  under  the  demise  made  to  the  Plaintiff  89 
aforesaid,  and  to  pay  the  sum  of  48/.  15^.  so  in  arrear 
from  the  Plaintiff  as  aforesaid  to  Collins  as  such  mort- 
gagee, instead  of  Z)«  Thompson  and  H.  JTiompson^  and 
demanded  payment  of  the  same  from  the  Plaindfl^  so 
being  such  tenant  of  the  messuage  in  which,  &c«  under 
such  demise  as  aforesaid ;  and  the  Plaintiff  then  and 
there  attorned  and  agreed  to  become  tenant  to  CdUinsj 
and  to  pay  him  the  said  arrears  of  rent  accordingly,  but 
having  neglected  to  pay  the  same,  (although  required  so 
to  do,)  and  the  said  sum  of  43/.  155.  of  the  said  rent 
being  still  in  arrear  from  the  said  Plaintiff,  and  Z>* 
Thompson  and  H.  Thompson  not  having  any  legal  estate 
or  interest  in  the  messuage  in  which,  &c.  and  Collins 
being  seized  thereof  as  aforesaid,  he  afterwards,  and 
before  the  time  when,  &c.  to  wit,  on  the  said  26th  day 
of  December^  1821,  took  and  distrained  the  goods  and 
chattels  of  the  said  Plainti£^  then  being  in  the  messuage 
in  which,  &c«  for  the  arrears  of  rent  so  fix)m  him  due  as 
aforesaid,  whereupon  the  Plaintifi^  in  order  to  prevent 
his  said  goods  and  chattels  from  being  sold  under  the 
said  distress,  necessarily  and  unavoidably  paid  Collins 
the  sum  of  43/.  155.,  so  being  in  arrear  as  aforesaid:  of 
all  which  premises  the  said  Defendant  afterwards  and 
before  the  time  when,  &c.  had  notice.  And  so  nothing 
of  the  said  sum  of  43/.  155.  of  the  rent  aforesaid,  by  the 

cognizance 
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YXJgnizaiiGe  supposed  to  be  in  arre^r,  was  then  in  arrear 
from  the  Plaintiff  to  D.  Thompson  and  H.  Thompson^  in 
manner  and  foim  as  the  Defendant  in  his  cognisance 
alleged.  There  was  a  fourth  plea^  which  differed  from 
the  third  only  in  omitting  the  allegation  of  an  attorn*, 
ment  from  the  Plaintiff  to  Collins.  Demurrer  to  the 
third  and  last  pleas,  assigning  for  cause  that  the  Plaintiff 
by  his  third  and  last  pleas  neither  traversed  nor  denied 
the  aIl^;ations  in  the  cognizance  of  the  Defendant  that 
the  Plaintiff  held  the  dwelling-house  in  which,  &c«  as 
tenant  thereof  to  Z>«  TTumpson  and  H.  Thompson  under 
a  demise  made  to  the  Plaintiff,  but  on  the  contrary 
thereof,  had  admitted  that  Z).  Thompson  and  H.  Thompson ' 
did  demise  the  dwelling-house  in  which,  &c«  to  him, 
the  Plaintiff,  and  that  he,  the  Plaintiff,  entered  into  and 
enjoyed  the  same  by  virtue  of  such  demise,  and  had 
nevertheless  attempted  to  shew  that  D.  Thompson  and 
H.  Thompson  had  no  tide  in  the  dwelling-house,  in 
which,  &c*  at  the  time  of  making  such  demise  by  diem, 
and  such  entry  and  enjoyment  by  the  Plaintiff  as  afore- 
said ;  and  that  the  Plaintiff  had  not  shewn,  in  and  by 
his  third  and  last  pleas  in  bar  to  the  cognizance  of  the 
Defendant,  any  demise  made  by  Collins  to  the  Plaintiff, 
or  any  privity  between  them  wUch  entided  Collins  to 
distrain  on  the  Plainti£^  or  to  call  on  the  Plaintiff  to  pay 
the  said  arrear  of  rent  to  Collins. 

This  case  was  twice  argued :  by  Laxoes  Serjt.  for  the 
Plaintiff,  and  Peake  Serjt  for  the  Defendant,  in  Trinity 
term  1822 ;  and  by  Vaughan  Serjt.  for  the  PlaintiiJr,  and 
Pell  Seijt.  for  the  Defendant,  in  this  term. 


1824. 


Alchobmb 

V. 

GOMUI* 


In  support  of  the  distress  it  was  assumed  as  a  prin^ 
<aple  too  well  established  to  be  shaken,  tliat  a  lessee 
cannot  allege  that  the  party  under  whom  he  came  into 
{possession  has  no  right  to  confer  possession ;  in  other 
vi'ords,     cannbt    plead    nil    habuit    in    iencmctUis,    or 

ofier 
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ofier  evklence  to  such  effect,  Co.  Lot.  47  6.9  IM.  i.  58^ 
Ptfteer  V.  £ih'n5(a),  11  G.  2.  c.  19.  &11.  Sullivan  ▼ 
Slradlifig{b\  Carvick  v.  Blagrave  {c\  Caokev.L(Kdejf{d)i 
Piifps  v.  ScuUkarpe  {e\  Parry  v.  House*  (/)  It  was  ad- 
mitted the  lessee  might  shew  that  his  lessor's  title  had 
expired ;  that  charges  had  beeu  paid  by  tlie  lessee^  which 
the  lessor  was  bound  to  allow,  and  foe  which  the  parties 
claiming  them  were  entitled  to  distrain,—- and  so  nc 
rent  in  arrear :  Sapf/brd  v.  Fletcher  {g\  Taylor  v.  Za- 
mira(i):->— or  where  {lossession  was  not  originally  re- 
ceived from  the  avowant,  might  rebut  his  tide,  by 
shewing  that  if  he  had  received  rent,  it  had  been  under 
circumstances  which  did  not  entide  him  to  it  Refers  v. 
Pitcke%\{i)  In  such  cases  what  was  alleged  in  opposition 
to  the  lessor's  claim,  was  no  other  than  a  special  plea 
oiriens  in  arrear^  but  the  present  case  was  a  special  plea 
of  nil  Aabuii  in  tenementis,  and  if  allowed  to  prevail,  would 
virtually  repeal  the  statute  11  G.  2.  c.  19.,  the  object  oi 
which  was,  not  merely  to  enable  the  lessor  to  give  hif 
title  in  evidence  on  a  general  all^ation,  but  to  preven 
the  title  from  being  at  all  put  in  issue.  The  Plainti£ 
admitting  by  his  plea  in  bar  that  he  came  into  pa 
session  under  the  Thompsons^  was  estopped  to  dispu 
their  right  to  confer  possession. 


Argument  for  the  Plaintiff.     This  is  not  a  spe 
plea  of  nil  habuit  in  tenemetUiSf  but  a  special  plea  of  f 
in  arreoTf  which,  the  tenant  having  paid  the  rent  to 
party  l^ally  entitled  to  receive  it,  was  authorise 
plead.     There  is  no  estoppel,  because  the  demise  t 
Thompsons  does  not  appear  to  have  been  by  dee 


(a)  s5/r.827. 
(A)  %mh.%oZ. 

(d)  sT.R.4^ 
(#)  I B.  a  J.  50. 


Or)  4T.R.ST11. 
(b)  6  Taunt.  ^ 
\i)  ^  Taunt.  ^ 
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on  the  face  of  the  plea  it  appears  that  they. had  no  re- 
version in  them,  and  therefore  had  no  r^;ht  to  distrauiy 
for  rent  is  lncid«it  only  to  the  reversion.  Collins  havinir 
the  reversion  was  entitled  to  distrain  after  the  tenant 
had  attorned,  which,  as  soon  as  the  mortgage  was  finv 
fitted,  he  was  justified  in  ddng  under  the  statute  1 1  6. 2. 
r.  19.  5. 1 1.  IBurraugk  J.  By  that  section,  if  construed 
with  reference  td  its  preamble  and  the  various  decisions^ 
the  tenant  can  only  be  authorised  to  attorn  where  the 
jmortgage  is  subsequent  to  the  date  of  the  tenants  lease.] 
At  all  evente  Collins  might  without  notice  have  evicted 
the  tenant ;  Keeck  v.  Hall  {a) ;  and  the  tenant,  when 
threatened  with  the  sale  of  his  goods  or  eviction,  was 
not  bound  to  resist  payment  till  he  was  actually  pro- 
ceeded against  It  would  be  great  injustice  if  the  tenant 
'Were  compellable  to  pay  the  same  rent  twice.  [jBw- 
Ttmgh  J.  He  could  not  have  been  so  compelled:  —  he 
ou^t  not  to  have  attorned ;  and  if  Collins  bad  proceeded 
to  evict  him,  he  mi^t  have  pleaded  the  eviction.]  By 
the  ^Ann.c.l6.  attornment  is  rendered  unnecessary, 
and  the  reversioner  may  enforce  his  claim  without  it ; 
it  ought  not,  therefore,  to  prejudice  the  tenant;  and 
in  Moss  y.  Crattimore  (b)  the  mortgagee  was  held  to  be 
wtided  to  distndn  without  attornment  after  giving  the 
tenant  notice  of  the  forfeiture  of  the  mortgage.  IBesC 
C.  J«  In  that  case  the  mortgage  was  subsequent  to  th^ 
lease.]  Tca/lor  v.  Zamira  is  not  distinguishable  from 
the  present  case.  There  it  was  pleaded,  that  before  the 
lessor  had  any  thing  in  the  land,  a  termor  granted  a 
rent-charge^  and  covenanted  that  the  grantee  might  dia- 
train;  that  the  grantee  having  threatened  to  distrain 
/or  rent  arrear,  the  lessee  paid  the  amount.  The  plea 
was  holden  good,  and  the  language  of  Gibbs  C.  J.  is  very 
remarkable,  and  applies  to  the  present,  case  in  every 
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particular:  '^  This  land  was  subject  to  a  burthen  in  the 
hands  of  the  Defendant  himself;  for,  before  the  De- 
fendant demised  to  the  Plaintiff,  the  land  was  subject  to 
a  burthen  of  paying  this  rent;"  —  **  If  the  Defendant 
had  not  paid  that  burthen,  the  liabili^  of  the  land  to  it 
would  have  been  no  plea,  for  then  it  would  only  amount 
to  the  plea  of  nil  habuit  in  tenementis ;  but  when  be 
adds,  that  the  annuitant  threatened  to  exercise  his  right  of 
distress^  we  think  the  two  facts  combined  together,  do 
constitute  a  complete  defence."  In  the  present  case, 
before  the  Thompsotis  demised  to  the  Plaintiff,  the  land 
was  subject  to  the  burthen  of  the  mortgage,  and  the 
Plaintiff  paid  the  rent  in  consequence  of  the  mortgagee 
having  threatened  to  distrain. 


Best  C.  J.  This  is  an  extremely  dear  case.  It  is 
a  rule  which  has  been  established  for  centuries,  that  a 
tenant  is  not  permitted  to  dispute  his  landlord's  tide  to 
confer  possession  at  the  time  of  the  demise,  although  he 
may  certainly  shew  that  the  title  determined  afterwards. 
It  is  therefore  only  necessary  to  look  at  this  plea,  and 
see  if  it  falls  within  the  general  rule ;  for  if  it  does,  it  is 
dearly  bad.  In  Sj/Uivan  v.  Stradlingy  it  was  expressly 
holden  that  a  plea  of  nil  habuit  in  tenementis  could  not 
be  supported,  and  if  this  plea  amounts  to  nil  habuit  at 
the  time  of  the  demise,  unqualified  by  any  of  the  subse- 
quent  cases,  it  cannot  be  sustained.  Now,  whai;  is  the 
plea  ?  '^  Tliat  before  the  Tfiompsans  had  any  thing  in 
the  premises,  and  before  they  (claiming  tide  under  a 
pretended  agreement  between  them  and  one  Rumball) 
demised  them  to  the  Plaintiff,  RumbaU  had  mortgaged 
them  in  fee  to  Collins ;  that  the  mortgage  being  forfeited, 
notice  of  the  forfeiture  being  given  to  the  Plainti£^  and 
he  being  required  to  attorn,  did  attorn  to  CoUins  when 
Collins  distrained  for  the  rent,  which  the  Plaintiff  paid 
him  to  prevent  the  goods  from  being  !»oId  under  the 
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distress."  According  to  tliis,  the  Thompsons^  long  before 
the  PlaintifF  came  into  possession,  were  precluded  from 
acquiring  any  right  to  these  premises,  Bumball  having 
granted  them  away  to  another.  The  plea,  so  fiir  from 
admitting  they  had  any  title  at  the  time  of  the  demise^ 
calls  the  agreement  a  pretended  agreement,  and  ex- 
pressly allies  that  no  legal  estate  or  interest  passed 
under  it :  a  plea  could  not  in  stronger  terms  allege  that 
the  lessor  nil  habuit  in  tenementis.  It  then  goes  on  to 
state  that  the  Plaintiff  attorned  to  CoUinSf  and  became 
bound  to  pay  him  the  rent :  if  so,  it  was  the  Plaintiff's 
own  £iult,  because  he  was  not  bound  to  attorn. 

It  has  been  urged,  that  what  has  been  done  by  the 
Plaintiff  is  equivalent  to  payment,  and  that  this  plea  is 
no  other  than  a  special  plea  o(riens  in  arrear :  but  if  so, 
it  may  be  equally  contended  that  ndn  ienuit  is  a  plea  of 
riens  in  arrear.  Now  it  is  quite  clear  that  a  party  can- 
not plead  indirectly  that  which  be  cannot  plead  directly ; 
he  cannot,  by  adding  words,  effect  that  which  he  would 
not  be  permitted  to  effect  if  it  were  stated  simply ;  and 
the  rule  which  prohibits  a  tenant  from  disputing  in  a 
court  of  law  the  title  of  his  landlord,  is  a  wbe  rule, 
tending  to  general  convenience,  especially  when  there 
is  another  court  in  which  he  may  insist  on  any  equities 
which  the  case  may  involve.  I  am  aware  that  there  is  a 
qualification  of  this  rule,  if  qualification  it  can  be  called, 
and  that  there  are  cases  in  which  the  tenant  has  been 
permitted  to  shew  that  the  landlord  could  not  justify  a 
distress :  in  all  of  them,  however,  the  right  of  the  land* 
lord  to  demise  has  been  admitted,  and  the  plea  has  been, 
either  that  his  title  has  since  expired,  or  that  the  tenant 
has  been  compelled  to  pay  sums  which  he  was  entitled 
to  deduct  from  the  rent;  these  cases,  therefore,  rather 
oonfirm  than  impeach  the  general  rule :  but  the  tenant 
here  broadly  disputes  the  lessor's  right  to  demise.  The 
statutes  of  4  ^n.  c.  16.  and  11  G.  2.  c.  19.  have  nothing 

to 
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to  do  wkh  the  case:  they  were  passed  in  ea^  of  the 
reversioner,  and  enable  a  mortgagee  to  distrain  without 
a  formal  attornment,  where  the  reversion  has  been  oon* 
▼eyed  to  him  after  the  creation  of  the  lessee's  term,  so 
that  he  cotdd  not  proceed  by  gectment.  The  decision 
in  Mass  v.  CrcdUmore  i^pplies  also  to  the  same  eircoHh' 
stances ;  but  fi^m  Keech  v.  Hull,  where,  as  in  the  preseat 
case^  the  lessee's  term  was  created  by  or  under  the 
mortgagcMT  after  the  mortgage^  it  appears  that  the  mortr 
gagee  most  proceed  by  ejectment.  I  hope,  that  in  the 
present  case,  no  injustice  will  be  done;  if  it  should  be 
otherwise,  we  cann6t  helf)  it  It  is  impossible  to  admi* 
nister  justice  so  beneOdally  by  ainciing  at  it  in  each  par- 
ticular cfltiie  as  by  adhering  to  gweral  rules. 


Park  J.  I  can  concur  in  what  has  feUen  firom  mj 
Lord  Chief  Jusdce^  and  think  we  may  decide  in  favour 
of  tiieDefeefdant,  without  interfering  with  the  decision 
in  Taylat  v.  Zamira,  and  the  other  cases  of  that  class* 
In  Tcg/lor  v.  Zamira^  the  land  was  expressly  soligectid  to 
distress  by  a  chai^  created  before  the  lessor^s  title 
commenced.  In  the  present  case,  unless  the  tenant  had 
attorned,  thongh  the  mortgagee  might  have  evicted,  he 
could  not  have  distrained.  Besides,  in  the  cases  alluded 
to^  the  lessor's  right  to  demise  has  always  been  admittisd 
in  the  first  instance.    Here  it  is  expressly  denied. 


BuRROuoH  J.  If  the  Plaintiff  would  have  stdfered 
injustice  by  paying  this  rent  to  the  Thompsons^  be  ought 
Id  have  applied  to  the  Court  of  Chancery.  The  cases 
iMBtween  lessee  and  mortgagee,  where  there  was  a  lease 
ontstancfing  at  the  time  of  the  mortgage^  do  not  apfdy 
to  the  presdit,  and  I  am  sitfiirtfied  that  tihe  plea  is  bed. 

Judgraeiit  for  Defendant. 


IN  TKi  FiF-m  YkJLH  OF  GEO.  IV. 


Bane  v.  Mbthuen  and  Others*  J%  19. 

T^HE  Plaintiff  sued  the  Defendants,  (two  magistrates  Where  a  sta- 

aod  a  constable,)  in  trespass  for  an  aipprehensioii  f"^«Py««.* 

,  justice  junt« 

and  detention  under  the  following  warrant :  >  diction  over 

«*  WtUgy  to  wit.     To  the  constables  of  Castle  Combe,  in  f"  offence,  it 
the  said  county,  and  to  all  other  constables,  tithittg-  J^  nown^ 
men,  and  others  whom  it  may  concern.  apprehend  any 

Forasmuch  as  William  Taylor,  of  the  parish  of  Castle  ^"^^"^ 
Combe,  in  the  sitid  dounty,  shopkeeper,  hadi  this  day  mflide  offence :  Held, 
infoitnadcb  and  complaint  ttpcfn  oath  before  us,  two  of  therefore,  that 
bis  tiBig^^s  justices  of  the  peace  In  and  for  the  said  ^^i^M^ 
eamty,  that  he  hath  good  cause  to  suspect,  and  doth  warrant  to 

fifU^ieoC,  that  fViUiam  Bane,  late  of  Castle  Vombe,  in  the  •PP«^«;^  »  ^ 

person  charofed 
said  comity,  sadler^  did,  on  Thvrsday,  the  6  th  oi  Febru^  with  an  offence 

ary  last,  wUfiiUy  and  maliciously  break  the  windows  of  ^^^'^  ^ 
an  uninhabited  dwelling-house  in  the  said  parish  di  J^TS'iSt. 
QuHe  Combe,  the.property  of  the  said  William  Taylor,  by  r.  56.  especi- 
sfaodtiog  at  the  same  with  a  gun,  and  the  said  William  ^  ^^^^^ 
JB^mc  having  beeti  duly  summoned  to  appear  before  us  ta  neglected  a 
answer  the  said  compiaint,hath  neglected  so  to  do;  these  tummonf. 
are^  therefor^  to  command  you,  in  his  majesty's  name, 
to  apprehend  and  bring  before  us,  or  some  other  of  hb 
jfnqefty's  justices  of  the  peace  for  the  said  county  as 
shall  be  assembled  at  the  petty  sessions,  to  be  holden 
at  the  Metkueu  Arms,  in  Corsham,  in  the  sliid  county, 
the  said  William  Bane,  on  Wednesday  the  19th  of  the 
present  month,  to  answer  unto  the  said  complaint,  and 
to  be  further  dealt  withal  according  to  law.     Hereiti- 
ftil  you  not     Given  under  our  hands  and  seals  the  5th 
of  March,  1823." 

At  the  trial  before  Best  J.,  Salisbury  Summer  Assizes, 
1823,  the  n^lect  of  summons  stated  in  the  warrant 

having 
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having  been  proved,  and  also  that  the  magistrates,  after 
the  apprehension  of  the  Plaintiff,  convicted  him  of  a  ma- 
licious trespass,  under  the  1st  G.4,  c.  56,  the  learned 
judge  directed  a  nonsuit,  with  liberty  for  the  Plaintiff 
to  move  to  enter  a  verdict,  it  having  been  urged  on  his 
part,  that  there  was  no  clause  in  the  above  act  of  par- 
.liament  authorizing  the  magistrates  to  apprehend  him 
till  after  conviction. 


Vaughan  Serjt.  having  on  this  ground  obtained  a 
rule  m if ,  after  citing  Skergold  v.  HoUowm/  (a),  and  Hill 
V.  Batemanj  (J) 

Pell  Seijt.  (and  Taddy  Seijt.  was  with  him)  now 
shewed  cause  agunst  the  rule.  In  the  first  of  the  cases 
cited  the  magistrates  had  no  jurisdiction ;  in  the  seoand, 
the  proceeding  ought  to  have  been  by  distress ;  but  by 
the  general  law  a  magistrate  cannot  decide  ex  parUf  and 
is  therefore  bound  to  summon  the  party  ch^ged  with 
an  offence ;  if  he  omits  to  appear,  a  warrant  to  i^pre- 
hend  become^  necessary  to  enforce  the  summons,  and 
such  a  warrant  the  magistrates  are  authorized  to  issue. 
It  is  clear  that  when  an  act  of  parliament  gives  a  justice 
jurisdicuon  over  an  offence^  it  impliedly  ^ves  him  a 
power  to  make  out  a  warrant,  and  bring  before  him  any 
person  charged  with  such  offence.  Hawkins^  P.  C.  b.  2. 
c.  13.  5. 15.  12  lUp.  131.  b.  The  Queen  v.  Simpson,  (c) 
As  to  th6  act  in  question,  by  the  third  section  constables 
are  empowered  to  apprehend  for  an  offisnce^  even  with* 
out  a  warrant 

Vaughan  said  nothing  in  support  of  his  rule,  which 
was  immediately 

Discharged. 


(a)  a  Sin  xooa.         (h)  z  Stn  711.         (c)  10  Mod.  448. 
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T^EBT  on  a  bond  conditioned  for  the  performance  of  Defendant,  at 
covenants  in  an  indenture  between  the  Plaintiff,  fS^^9  cove- 
sheriff  of  Worcesterthire,  of  the  one  part,  and  the  De-  ^^  «herifff» 
iendant  Lavendetf  keeper   of  Worcester  gaol,    of   the  among  other 
xitber  ptrty   under  which   he    engaged,  among  other  lendA***  *''. 
4bingt,  ^wdl  and4Tuly  to  keep  the  persons  committed  to  ter  sesuons, 
-his  custody,  and  toihave  them  forthcoming  until  lawfully  *°?  ^  remove 
4lisdiarged;    to   mdemnify  the   Plaintiff  against    any  Sndw^uof 
idiMFges,  loss^  ar4Uunage8,  by  reason  of  the  escape  of  ifabeas  eorpuit 
any  prisoner;   to  give  ins  personal  attendance  at  every  ^^^F^' 
— siWj  gsneral  gad  delkrery,  and  sessions  of  the  peace  to  escape. 
widiio  die  county ;  and  when  any  writ  of  habeas  corpus      '^^  ^ 
fiMr4iM«einoval  aimj  prisoner  should  be  served  on  the  engaged  a^ 
tdMriflv*his  underisheriff  or  dquity,  or  on  the  gaoler,  to  the  quarter 
'Ccmvey^by  the  oonunandment  or  appointment  of  the  said  |h^ff*iiDon 
dierifl^  bis  under  sheriff  or  deputy,  safely  and  without  writ  olhabeag 
escape,  oU  prisoners  to  and  from  tlie  gadl  of  the  county  ^'i^  ^^ 

,      -  ,  removal  oi  a 

to  sttdi  court  or  place  as  the  writ  should  direct.     P1q8»  prisoner,  di- 

performance:  breach,  (in  replication, )  that  the  Defend-  rected  his  war- 

aat  Ltovinder^  set  at  liberty,  without  the  discharge  of  the  jy^^^^ 

Plaintiff,  or  his  under-sheriff,  or  any  legal  discharge,  one  and  ^<  IF.  Wn 

WilUam  l^/niattj  who  had  been  committed  to  his  custody  ^JJ^5^ 

under  a  ca.   sa^  whereby  the  plaintiff  was  obliged  to  this  time  only 

pay  79i.  1&.  9A  for  debt  and  costs  due  from  TyndaUy  and  thereto  speci- 

-laid  out  ^ 'large  sum  cf  money  in  endeavouring  to  set  ^»  ^^^  ' 

asaie  an  attachment,  and  to  retUce  Ttfndall.    Kgoinder,      W.  /F.,  who 

was  the  De- 
fendant's 
turnkey,  proceeded  with  the  prisoner  towards  the  place  of  destination. 
The  priaoner  having  escaped :  Held,  that  the  sheriff  having  specially  directed  the 
xanant  to  IF.  W.%  the  Defendant  was  not  liable  vpon  his  covenant. 

Vol.  II.  F  that 
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Ryland 

V, 
LaV£NDER. 


that  Lavender  did  not  set  TyndaU  at  liberty 9.  in  man- 
ner and  form  as  had  been  alleged^  upon  which  issue  was 
taken. 

There  was  a  second  plea,  alleging,  that  if  the  Plaintiff 
had  sustained  any  damage  it  was  through  his  own  fault, 
upon  which  there  was  a  demurrer  and  joinder  in  de- 
murrer. 

At  the  trial  of  the  issue  before  Park  J.  Ghucesier 
Summer  assizes,  1828,  it  appeared  that  a  habeas  corpus 
had  issued  from  the  Exchequer,  ordering  the  sheriff  to 
produce  TyndaU^  before  Mr.  Baron  Wood^  in  London ; 
that  the  person  who  served  the  habeas  corpus  paid  the 
Defendant  Lavender^  beforehand,  the  expenses  of  con- 
yeying  TyndaU  to  London ;  that  Lavender  bang^  at  the 
time  of  the  service,  obliged  to  attend  with  prisoners  at 
the  general  quarter  sessions  for  Worcester^  the  warrant 
for  the  removal  of  TyndaU  was,  by  the  sheriff,  ad- 
dressed to  Lavender^  **  and  also  to  William  Williams^ 
for  this  time  only,  by  me  thereto  specially  appointed ;" 
that  WiUiamsj  who  was  a  turnkey  under  Lavender^  pro- 
ceeded with  TyndaU  to  London ;  that  TyndaU  escaped, 
and  that  Lavendei^s  clerk,  meeting  him  afterwards,  de- 
sired him  to  return,  when  he  refused  to  do  so,  alleging 
that  he  had  escaped  by  the  negligence  of  the  sheriff. 

A  verdict  having  been  taken  for  the  Pliuntiff,  with 
liberty  for  the  Defendants  to  move  to  enter  a  nonsuit 
instead,  if  the  court  should  be  of  opinion  that  Lavender 
was  not  liable  under  the  terms  of  his  covenant, 


PeU  Serjt.  now  shewed  cause  against  a  rule  which  had 
been  obtained  by  Bosanquet  Seijt.  to  that  effect,  on  the 
ground  XkiBi  WiUiams  having  been  appointed  special 
bailiff  to  conduct  TyndaU  to  London ^  Lavender  ivas  there- 
by relieved  from  all  responsibility. 


PeU 
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Pell  argued,   that  the  appointment  of  Williams  as        1824. 
qiecial  bailifi^  though /it  gave  Lavender  a  coadjutor,  did      rylamd 
not  exonerate  him  from  responsibility*     The  special  v. 

appointment  did  not  include  Lavender,  because  he,  as   I'AVRfn^a; 
gaider,  had  undertaken  by  the  covenant  safely  to  convey 
prisoners,  on  writs  of  habeas  corpus,   in  the  ordinary 
execation  of  his  duty*     For  this  duty  he  had  actually 
received  payment  in  advance. 

So  the  question  stood  upon  the  merits,  but  upon  the 
form  of  the  pleadings  the  issue  was  clearly  against  tlie 
Defendants.  The  issue  tried,  was  not,  wh^er  Lavender 
or  Williams  were,  or  either  of  them  was,  or  not,  special 
bailiff;  or  whether  a  special  baili£^  and  not  the  cove- 
nantor,  had  allowed  Tt/ndaU  to  escape ;  but,  the  repli- 
cation having  alleged  that  the  Defendant  Lavender  set 
T^fndaU  at  liberty  without  any  legal  discharge,  and  the 
Defendants  having  rejoined,  that  he  did  not  set  TyndaU 
at  liberty  in  manner  and  form  as  had  been  alleged,  the 
real  issue  was,  whether  Tyndall  had  been  set  at  liberty 
without  a  l^gal  discharge,  and  that  he  had  been  so  set 
at  liberty  was  clearly  proved. 

Bosanquei^  contra,  was  stopped  by  the  Court* 

Best  C.  J.  I  think  that  in  this  case  a  nonsuit  ought 
to  be  entered.  This  is  an  action  by  the  sheriff  of  Wor^ 
cestershire  against  Lavender,  a  gaoler,  and  bis  sureties, 
on  a  bond  conditioned  for  the  good  conduct  of  Laven^. 
der  in  his  office  of  gaoler,  and  for  his  observing  the 
covoiants  contained  in  an  indenture  which  specifies  the 
duties  of  his  situation.  It  is  clear  that  the  securities 
were  taken  only  with  reference  to  those  duties.  I  agree 
that  it  was  part  of  Lavendei's  duty,  as  gaoler,  to  con- 
vey prisoners  under  the  authority  of  writs  of  habeas 
corpus,  because'  it  is  expressly  provided  for  by  the  in- 
denture to  which  the  bond  refers ;  ^^  and  when  any  writ 
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of  habeas  corpus^  for  the  ivmovBl  of  any  prisoner,  shall 
be  served  on  the  sheriff,  his  under-sheriff,  or  deputy, 
or  on  the  gaoler, — to  convey,  by  the  commandment  or 
appointment  of  the  sfud  sheriff,  his  under-sheriff  or  de« 
puty,  safely  and  without  escape,  all  prisdners  to  and^hnn 
the  gaol  of  the  county  to  such  places  or  place  as  the 
writ  shall  direct"   He  is  also  bound  by  the  same  inden- 
ture to  attend  the  quarter  i^essions  of  the  peace;  and  it 
appears  that  at  the  very  time  the  writ  hi  question  was 
delivered,  his  presence  was  actually  required  at  a  ses- 
sion then  pending.      But  though  he  was  reqiiired  to 
attend  the  sessions,  the  sheriff  might  say  that  he  ought 
to  have  provided  a  sufficient  deputy  for  the  conveyance 
of  prisoners  under  writs  of  habeas  dofpusj  and  if  iAie 
sheriff  had  directed  his  Warrant  for  temoViEtl,  to  the 
gaoler  Lavender  and  his  deputy   WUliamSj  the  gaoler 
might  have  been  responsible  'had  the  deputy  conducted 
himself  negligently.     But  the  sheriff  has  not  done  this ; 
his  warrant  does  not  name  WtUiams  as  deputy,  but  as 
invested  with  authority  ecjual  to  that  of  Lavender ;  the 
words  are,  ^*  and  also  to  William  Witliams^  for  -this  time 
only,  by  me  thereto  specially  appointed  ;"  WiUiams  v>ou\d 
therefore  have  a  right  to  control  the  proceedings  under 
the  writ,  and  if  Lavender  proposed  to  go  one  way,  might 
insist  on  pursuing  another;  Lavender^  therefore, 'was  not 
acting  under  his  covenant,  but  under  a  new  authority. 
He  might  fairty  say  he  was  acting  not  by  himself,  but 
utider  a  special  authority  to  himself  and  another;  and  if 
he  might  say  this,  his  sureties  might  with  still  greater 
reason  urge,  that  though  they  were  willing  to  repose 
confidence  in  Lavendery  they  would  not  have  done  so  if 
he  were  to  be  controlled  by  another.    It  would  be  a'gneiit 
liardship  to  make  them  responsible  for  the  conduct  of 
any  one  besides  Lavender,    On  the  principal  qoestiGin 
therefore,  it  is  quite  dear  that  the  safib  conduct  of  THj/n- 
dally  under  a  habeas  eatpusf  mttattied  'speddHy  toWtl' 

liamSf 
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fiixms^  B  Dot  an  engageBient  within  the  scope  of  Ijaven-       1824. 

da^s  covoamt :   and  113  for  the  issue  on  the  pleadings, 

it  ought  to  have  been  found  in  favour  of  the  Pefend- 

Wtsu     Tb^  i^ue  is,  thajt  Lavender  allowed  TyndaU  to    LAVraDER* 

escape  without  a  legal  discharge :   but  neither  iMvender 

nor  bis  depu^  allowed  this ;  —  not  Lavender j  for  he  was 

not  present;  —  not  his  deputy,   for   Williams  was  not 

his  deputy. 

Park  J.  At  the  trial,  I  first  thought  that  Williams 
kas  Lmomdm^  deputy ;  bat  when  the  warrant  was  put 
lis  it  idt^ned  the  whoie  complexion  of  the  case.  I  ad- 
mit that  Lcfoender  was  bound  by  his  povenant  duly  to 
aieca^  all  writs  of  iaieas  corpus  which  called  for  the  re-  * 
poval  of  a  prisoner  in  his  custody ;  i^nd  if  the  sheriff 
had  diveoted  the  warrimt  to  him,  and  the  prisoner  had 
i^icapod  when  und^v  his  charge,  he  would  have  been 
&ye$  :but  w^en  the  sheriff  take^  the  conduct  of  the 
%rit  <Qiit  of  his  hai^ds  he  ought  not  to  be  liable;  he 
might  say  he  was  content  to  trust  Williams  with  the  care 
of  the  gaol,  subject  to  his  own  inspection,  but  not  with 
the  lemoffd  of  a  prisoner  out  of  his  s'^ht  When, 
ther^^inre^  the  sheriff  takea  the  control  out  of  the  gaoler's 
hands,  and  vests  it  in  one  for  the  express  purpose 
speoially  appointed^  he  releases  Lavender  from  his 
ncsp— sibi|i|ty;  and  if  lavender  has  a  claim  to  be 
eioQfraled,  his  sureties  h^ve  a  much  stronger:  tb^ 
know  nothing  of  t^  sheriff  or  the  person  he  may  ap- 
point: I  think,  therefore,  the  Defendants  are  clearly 
entitled  to  have  this  rule  made  absolute. 


J.  •  The  gaoler  was  discharged  when  the 
gave  Williams  as  much  authority  as  himself: 
besides  which,  he  had  two  independent  duties  to  per- 
ftvm;  to  attend  to  the  warrant  and  to  go  to  the  quarter 
sessions ;  hecould  not  do  bot^,  but  was  bound  to  attend 
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to  one,  and  leave  the  execution  of  the  other  to  WiUiams  t 
so  that  there  is  no  pretence  whatever  for  charging  him 
with  negligence. 

Rule  absolute* 


Majiv 


Doe  dem.  Whalhead  v.  Ossingbrooke. 


There  may  be  HPHE  question  in  this  cause^  which  came  on  for  trial 
"  at  the  Nottingham  Summer    assizes,   1828,  was* 

whether  the  entails  of  copyhold  estates,  lying  within  and 
being  parcel  of  the  manor  of  CoUingham  Narthijff  and 
Southbg^  can,  by  the  custom  of  the  manor,  be  barred  by 
surrender,  or  only  by  a  recovery  suffered  in  the  manor 
court.  For^*seven  instances  of  barring  by  recoveryt 
and  seven  of  barring  by  surrender  were  proved;  where^ 
upon  the  jury  found  that  a  recovery  was  necessary,  and 
a  verdict  was  taken  for  the  Plaintiff. 

The  learned  Judge  who  presided  having  omitted  to 
state  to  the  jury  that  the  customs  of  barring  entails  by 
surrender  and  by  recovery  might  be  concurrently  goody 


concurrent 
customs  in  & 
minor  court 
to  bar  copy« 
hold  entails, 
by  surrender 
and  by 
very. 


'  7*addy  Serjt  in  Michaelmas  term  last  obtained  a  rule 
nisi  for  a  new  trial,  and  the  question  coming  on  now  to 
be  argued  by  Vaughan  Serjt,  who  shewed  cause  against 
the  rule,  and  relied  on  the  language  of  DampierS.  in 
Doe  d.  Bennett  v.  Jeffery^  (a) 


The  Court  referred  to  EveraU  v.  SmaUey  (A),  Doe  d. 
Wighimck  v.  Trvby  {c)  as  conclusive,  on  the  point  that 
both  the  customs  might  be  concurrently  good,  and  made 
the  rule 

Absolute. 


{a)  %M.i^S.  9».  {b)  %  Stn  X197. 


(r)  1  Bl.  946. 
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Gravench  V.  WooDHousE  and  Thomas  and        Maj  is. 

Wife. 


^FHIS  was  a  splecial  case  arising  out  of  the  cause  re*  Avowries, 
ported,  ante  voL  i.  p.  38.,  on  the  construction  of  a  ^ 'j  ^  ^ 
will  of  certain  lands  in  Herefordshire;  but  it  appearing  ^^<^  (i^e  to 
on  the  case,  that  the  Plainti£  who  now  disputed  in  an  ^*  ^^  ^* 

from  PlaintiflT 

action  of  replevin  the  Defendants'  tide^  had  actually  ™^nJ^o  * 

attorned  to  them  in  a  prior  action  of  ejectment,  the  If.  and  T. ; 

Court  refused  to  enter  into  the  question  on  the  will,  •«««%»«* 

tenant  of  the 
and  the  only  point  discussed  was^  whether  three  avowries  premises ;  and» 

in  replevin,— firsts  by  Woadkouse  and  Thomas  for  seven  thirdly,  by 

yesanf  rent  due  to  Woodhouse  and  Thomas  from  the     \  ^^j^  ^^ 

Plaintiff  as  tenant  to  Woodhouse  and  Thomas  s  secondly,  in  right  of  his 

by  Woodhouse  and  Thomas  for  seven  years'  rent  due  to  Y^*^'  ^"^LJ^"*^ 
^  ''  due  to  fT.  and 

Woodhouse  and  Thomas  from  the  Plaintiff  as  tenant  of  t.  and  his 

the  premises  under  a  demise  made  to  him  at  the  yearly  wife,  in  right 
reiit  of  70t ;   thirdly,  by  Woodhouse,  and  Thomas  and  ^^*jh^^j^|„. 
wife,  in  right  of  his  wife,  for  seven  years'  rent  due  to  M,  as  tenant 
Woodhouse^  and  Thomas  and  his  wife,  in  right  of  his  wife  *®  ^- and  r. 
from  the  Plaintiff  as  tenant  to  Woodhouse,  and  Thomas  i^  j^^i^^  ^f  ])|, 
and  his  wife,  in  right  of  his  wife,  —  were  supported  in  wife ;  were 
evidence  by  a  declaration  in  ejectment  between  John  gupowted  by 
Goodtiile,  on  the  demise  of  Edward  Woodhouse,  James  evidence  of  an 
Thomas,  smd  Anne  his  wife,   Plaintiffi,  and  JWcA^rd  J"^™"!*?' .^ 

from  Plaintin 

Notiile  Defendant,  followed  by  the  ensuing  attornment;  to  FT,  andT. 
^  I,  Peter  Gravenor,  the  tenant  in  possession  of  the  >"^  1»"  ^^^* 
{iremises  in  question  in  this  cause,  do  hereby  attorn  and 
become  tenant  to  the  lessors  of  the  Plaintiff  Edward 
Woodhouse,  James  Thomas,  and  Anne  his  wife,  of  and 
for  all  that  messuage,  farm,  and  lands,  called  the  Parks, 
situate  in  the  parishes  of  BinghiU,  Wellington,  and  Canon 
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1S24.       Pycuj  in  the  county  of  Hereford^  from  the  2d  day  of 

Oratenor    ^^f^"*^^  instant,  for  one  year,  and  so  from  year  to 

nf.         year,  at  the  yearly  rent  of  70^  subject  and  without  pr&- 

WooDiiODSB.  judice  to  any  right  or  claim  I  may  have  in  equi^  in  the 

said  estate  as  again^  the  toid  lessors,  oY  the  devisees^ 

legatees,  or  executors  oi  James  Woodkmtsey  Esq.,  deceased  z 

As  witness  ray  hand  this  9th  day  oiFebnuD-y,  1814. 

Witnc^  J.  Hamkins.  Peter  QrattMrr 

This  point  hadj^  oh  the'  former  dedsioo,  been  aban- 
doned witfaodt  argametit  oh  the  pkrt  of  the  Plaintiff  but 
wlui  now  contest^  by 

Lawei  Seijt  The  tide  set  oat  on  the  decllurattoii  m 
^ectraent,  is  a  mere  Jaintenancy  in  three  persona  in  their 
individual  capacities,  and  ottder  ihat  ejectment  thelessora 
of  the  Plaintiff  cbiild  not  a?aH  tfa^sdves  of  any  teiuaiey 
in  common^  any  divisible  estate^  or  ahy  estate  in  Hghl  .d£ 
the  wife.    But  the  attommmt  does  hot  aid  the  Defbid* 

I 

ants,  for  whether  ii^en  by  ittdf  or  connected  wHh  the 
declaration,  it  doert  not  carry  the  aeknowledgmem  any 

m 

further;  the  Plaintiff  attorns  to  JSdmard  Woadhousty 
James  ThomaSj  and  Jinne  his  wife ;  not  to  James  Tliomai 
in  right  of  his  wife.  If  so,  the  aTOi^riea  are  not  ap- 
plicable, for  there  is  no  drte  avowry  for  a  jointenttncj  in 
three ;  the  two  irst  avowries  are  for  a  jointenamq^  in 
two,  and  the  third  is  in  right  of  the  wife,  of  #hich  right 
there  is  no  mention  in  the  declaration  or  attornment;  It 
is  true,  that  a  hot^Mnd  may  dedare  upon  a  contract  to 
himself  and  wife^  as  a  contract  to  himsd^  No9ik  t^ 
Wydrd  {a\  Pony  r.  Hindk  (i),  Atnald  v.  Sev&idL  (c) 
But  the  incidents  of  an  action  cm  a  contract  are  alto^ 
gether  diSsrent  from  those  ef  replevin  on  a  distresa  iat 
tent  arremr.    The  rent  which  is  proceeded  for  by  di^ 

(a)  ^asJor^tsi.      {h)  s  Tteni.  x8o.      {t)  SJL&JB.44J* 

tress,^ 


i0i 


IMn^  if  iacidftDt  to  the  reversfea;  it  often  becooM^       IMXk 

ptijtklh  to  ffftrCMs  nol  nuntd  in  thcF  brigiiiil  kmt^  ilk 

da|i|ltr  duMfbrey  isjfae  ilvowfijr  io  be  iliewti  atariody  who; 

IttM  iir  rigbc  to  tftke  the  tfcm  imdcv  tbe  revetak^    iU^  WoctMMlti 

ifaieiii,  1^  SIS.  my^  kidbond  and  wift  maj  um  jmtslij^ 

t)pfti  •  0Dncraoc^  bul  oiight  to  siver  n  an  op^wi}'* 

Pialm&  {d)i  m  mi{>p^rt  of  the  poski^Dy  that  »  biiabnd 
may  avow  in  bta  awn  name  for  seat  due  bi  riglit  cf  bia 
wife,  aod  observed,  that  the  passage  relied  on  in  Zt/- 
tieiok  waa marked  with  an  obeUabf  aa  one  ^ftbost  which 
ware  not  originally  in  fbe  I6xt»  Tba  aeoMid  lwQ(wiyf 
tbefafara^  was  cleat  of  all  olgeotiotu 

Xotaf  ia  teply.  Adoutting  that  a  husband  ttugr  avow 
dbnd  far  itnt  due  in  dgbl  of  bit  wifiii  fiothiog  it  aald  m 
tbeattonnieatofany  iliteregtofbieinrighlofbil  trifet 
an  the  aonlrary,  it  would  i^ipear  firom  the  attomalesU 
tbat  be  bad  a  aeparate  intenefit  of  bis  own* 

Best  C  J.  I  think  that  there  is  no  variance  between 
the  avowries  and  the  proof  addused  in  support  of  thtm. 
It  appeaca  that  the  avowries  are  madei  first,  by  Wood' 
house  and  Thomas  for  seven  years^  rent  due  from  the 
Plaintiff  as  tenant  to  Woodhouse  and  Thomas  i  secondly, 
by  Woodhouse  and  Thomas  for  r^it  due  to  them  from  the 
Plaintiff  as  tenant  of  the  premises ;  so  that  they  clearly 
insist  tbat  the  Plaintiff  holds  under  them.  It  has  been 
urged  tbat,  abcohliilg  to  the  attxinunent,  the  wife  has 
abK>  an  interest  which  ought  to  have  been  stated  in  the 
mwdwrimi  but  it  afUpeaia  by  ca^es  to  wbich  we  have 

(mf  CHi*  Jae^  44s*  O)  i  Msi»  sf  j. 

{h)  Cro,  JiUk  iH.  {d)  4  Mh,  ao;* 

been 
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1894,       been  referred^  that  as  the  husband  may  sue  alone  upon 

Gbavbur    *  obrenant  to  himself  and  his  wife,  so  he  may  avow 

.    «•         alone^  where  he  is  landlord  in  her  right :  we  have  then 

WooDfKHWK,  iQ  see  whether  the  dttomm<»it  and  the  demise  in  the 

dedaratimi  in  ejectment  support  these  aTowries.  .  The 

demise  is  by  Edward  Woodhouse^  James  Thomas^  and 

Anne  his  wife,  and  the  Plaintiff  by  his  attornment  has 

admitted  that  he  holds  xmA^v  Edward  Woodhousef  James 

TkomaSf  and  Anne  his  wife;  but  Wbodhougeuid  Thomas 

have  avowed^  and  the  avowry  by  Thomas  includes  any 

inteiert  he  might  have  in  right  of  his  wife. 

Park  J.  lam  of  opinion  on  the  authority  of  the 
cases,  that  these  avowries  (at  all  events  the  second,)  are 
supported  in  evidence  by  the  attornment  and  declaration 
in  ejectment.  My  difficulty  was  on  the  difference  be- 
tween actions  of  contract  and  replevin,  but  the  authority 
in  Croke  and  1  Mod.  Rep.^  and  the  reference  made  by 
Lord  Holt  to  the  case  in  Uroke  have  satisfied  me*  The 
husband  had  a  right  to  distrain  in  his  own  name  for  any 
interest  he  had  in  right  of  his  wife,  and  the  attomment^ 
therefore,  supports  the  avowry. 

BuRROUOH-  J.  incurring. 

Judgment  was  given  for  the  Defendants. 


Mmj  is.  Iti  the  Matter  of  Garbutt. 

AUomey.         pEAKE  Seijt.  moved  to  strike  Garbutt  off  the  roll  of 

attornies,  and  to  commit  one  Po/m^, — upon  an  affi- 
davit which  stated  that  at  a  town  eight  miles  off  from  that 
in  which  Garbutt  lived.  Palmer ^  who  had  been  Garbutfs 

^  clerk. 
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derky  rerided,  and  carried  on  business 'at  an  office  over        1824. 

which  was  written  **  Garbutfa  office  ;**  and  that  GarbtOif  _  *^  ^   \, 

In  the  Matter 

though  he  attended  the  town  on  market  days,  never  ^  gaiui^ 

entered  this  office^  but  transacted  all  his  business  at  an 

imh 

But  He  Court  said,  that  however  they  might  repro- 
bile  in  an  attorney  the  practice  of  thus  stationing  his 
jaduDs  about  the  country,  they  could  not  visit  his  con- 
iacX  with  consequences  so  highly  penal,  unless  the  affi- 
darits  shewed  a  participation  in  profits,  or  something 
Gke  it;  and  Peake 

Took  nothing. 


Holmes  v.  Holmes*  Mmj  tq. 


TTPON  a  motion  by  TadAf  Ser)t  for  the  prothono-  Cotto. 

taiy  to  review  his  taxation  in  this  cause,  (an  action 
OD  the  case  for  disturbance  in  the  enjoyment  of  a  water- 
course,) the  Court  confirmed  the  prothonotary  in  allow- 
ing the  expence  of  such  plans  as  had  been  used  for  the 
information  of  the  Court. 


79  eA8£S  tx  KASTER  TSJKM 


land. 


Mmj%q.  Holmes  v.  Goring. 

Holmes  v.  ELmiTT*. 

A  wiy  of  ne-  'J'HSSI^  were  actbona  of  trespass  (oor  breakUig  and 

'SSbjL  eiAering  Plamtiff'a  clo5^  at  Lgfmi$ter^  •ih^rwiae 

ncccssfty  LfommUeTj  So  &aifl^4V  and  ibrdng  apd  bireakiog  qpien  bis 

which  created  ^^^  ^^j  jjg  fastenings. 

if  It  any  sub-    .    The  Defendant  Goring  pleaded,  first,  not  guilty,  on 

sequent  period  which  issue  was  joined ;   secondly,  a  right  of  way  of 

^^^.j*""    necessity,  ailing  that  the  close  in  which,  &c,  together 

can  approach    with  another  dose  adjoiniiig  on  tW  east,  did  lie  between 

^.Pf*f*.*^.      two  other  closes  belonging  to  the  Defendant,  and  in  the 

which  It  ledf  o    o 

bypaidng        occupation  of  William  Elliott^  as  his  tenant;  that  the 

omhieoini     Defendant,  at  the  iiofto  of  the  ooirfeyance  afterwards 

stated,  was  seised  of  all  the  four  doses,  and  on  the 
lih  OcUAer^  IBOl,  fm&piSfed  Oeorge  JMe  q£  die  dose 
lA  wbid>»  9ie^  An4  the  otbeir  elose  adjoiniog  cWeto  on 
the  east,  and  that  al  the  time  of  tW  feoSmeoti  Defeod- 
•  iiAt  bad  no  other  way  to  om  of  tbe  said  dpses  ixk  the 
oecupatiop  of  JEUiott  but  over  the  dose  lA  which,  Suhf 
and  the  other  dose  adjoining  thereto  qn  the  east^  aud 
was  therefore  entitled  to,  and  still  of  right  ought  to 
have  for  himsdf  and  tenants  a  convenient  and  neces- 
sary way  thereto  over  the  dose  in  which,  &c.,  and  in  the 
exercise  thereof  committed  the  supposed  trespasses. 

Replication,  that  the  Defendant  had  not  necessarily^ 
and  of  right  ought  not  to  have  had,  and  still  of  right 
ought  not  to  have  for  himsdf  and  tenants  such  conve- 
nient and  necessary  way  as  in  the  said  second  plea 
mentioned,  in  manner  and  form  as  in  that  plea  allqped* 

The  Plaintiff  also  made  new  assignment 

Issue 


\ 


Issiie  -wnsJoiiMfl  bti^fhe  above  tepTtcatiM  t6  the  q[K^ 
dal  plea,  and  viso  upon  a  pSea  of  not  ginlty  toti^asses 
newly  assigned. 

These  issues  came  on  to  be  tried  at  the  Sussex  Spring 
assizes  1B22,  before  Wood'Bf  and^a  special  jury,  when 
a  verdict  was  found  for  the  Plaintiff  on  the  issues  joined 
on  the  plea  of  Hot  guiky  to  the  dealaradon,  with  Is.  da^ 
mages ;  and  for  the  Defendslnt  on  the  issue  on  the  plea  of 
ODt  goOty  to  the.  new  assignment,  and  on  the  replication 
to  the  second  plea,  — «u|geet  to  the  opinion  of  the  Coalt 
upon  a  case  in  substance*  as  follows : 

PrerioiBly  to  the'yearl798|  the  D^ndant  was  seised 
in  lee  of  tBe  fidst  and  fourth  of  four  closes  {a\  called  the 
BrotASf  (in  the  pitrish  cil^isler  in  Sussex^)  extending 
in  a  line  eastward  from  Af&  ijiitUhampton  and  Annidel 
JStooif  which  skirted  the  western  side  of  the  first  close;  and 

"ttie-iimnh  tdose  ^hout  passing-llirdugh  -tihe  iXkt^  4Ni- 
joyed  a  right;  of  way  out  of  the  first  close  'tfircitq;|h  -ifbe 
SIM&  end  6f  thfe  second  and  tMrd  rdoses  4nfeo  the 
-fbniih. 

In  1 79B,  ihe  Defendant  being  then  and  still  'sased'in 
fee  of  a  fifth  close,  in  the  oeeupatfon  of  Itfrs.  T61conet^ 
wfaidi- extended  4om  the  Arundel  IZdod  along -the  seuth 
i^e  of  ttie  first,  second,  'and  a  patrt  of  tbetbitd'elese^^'-^ 
and  of  a  wrentii,  which  extended  along  the  somh  -side 
of  tlie  fbnrfii  iclose,^^piirdiased.m  fee'the.sisrtbidOM, 
'whidi  extendi  tdong  the  residue  of  the  'seufh  ^^de  -^F 
theHbird;  ancl'^also  purefaased  in  -.iee  ^e  "secoad^and 
'ffitrd  doses,  subject  to  a  term  m'Qearge  *2>l^,>to'«xpii>e 

in  1807. 

In  noi,  tfieOEkifendaiH'conyciyedto  GM^e'lMfcp% 
iboffittent  in  ^Ibe  the  second' md  third  eloses,  ^ together 
-with  a  sBp  tmt  bf 'the  sixdi,  exfenUk^  >A'om  the  'south 
ride  oFtiietiittd  to 'tfie  sooth  side  of  and  biaectingMibe 

(«)  See  the  plan  is  the  aext  page. 
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lixth  dose,  and  another  slip  extending  from  the  south 
aide  of  the  fourth,  along  the  western  and  down  to  the 
south  side  of  the  seventh  close. 


North. 


i 


1. 

2. 

S. 

4. 

5. 

t 

6.; 

;    7. 

r 


South. 


These  two  slips,  out  of  the  sixth  and  seventh  doses, 
the  Defendant  repurchased  in  fee  oS  George  Duke  about 
the  year  1810.  ^       . 

The  PlaintiflP,  who  held  the  second  and  third  doses 
un^er  Duke^  brought  this  action  against  the  Defendant 
for  entering  the  second  dose  in  1880^  in  the  exercise  of 
his  alleged  right  of  way  over  it. 

It  appeared  in  evidence,  that  at  the  time  when  the 
oldest  witnesses  remembered  the  premises,  (about  seventy 
years  back,)  the  four  doses  called  the  Brooks  were  all 
occupied  by  one  Ammf^  and  after  him  by  one  lUdding ; 
but  that  about  forty  years  ago,  and  since^  one  Sieoens^ 
and  after  hipi  Biddings  hdd  the  two  outer  ones,  Duke 
then  holding  the  two  middle  ones  only,  and  that  as  &r 
back  as  living  memory  could  reach,  there  had  been  a 
gate  leading  from  dose  1.  into  the  highway  from  Arun'- 
fid  to  lAtUehamptim^  and  also  gates  of  communication 
between  the  doses  1,  2,  3,  and  4.  req)ectivdy  at  the 
south«west  comers  of  each  of  the  three  last  of  them,  and 
during  that  time,  until  such  obstruction  as  in  the  said 
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•econd  plea  mentioned,  die  occupier  for  the  time  being 
of  the  close  4*.  had  been  accustomed  to  driye  waggons 
and  carts  from  the  highway  over  the  southern,  extremity 
of  the  closes  1,  2,  and  S.  into  close  4.,  and  so  back 
again,  for  the  convenience^  use^  and  occupation  of  the 
said  last-mentioned  close. 

The  Plaintiff  contended,  that  from  the  time  of  the 
feoffment  in  1801,  the  Defendant  and  his  tenant,  even 
though  they  should  up  to  that  time  have  had  a  way,  of 
necessity  over  the  locus  in  quoy  ought  to  have  gone  from 
the  Arundel  Road  over  his  own  land,  the  fifth  close,  to*- 
wards  close  S.  without  going  over  the  close  2. ;  and  that 
at  the  time  of  the  trespasses,  they  might  and  ought  to 
have  gone  ffom  the  Arundel  Road  into  close  4.,  entirely 
over  closes  5.  and  6.,  Defendant's  own  lands. 

The  Defendant  contended  that  the  necessity  of  the 
way  was  to  be  considered  with  reference  to  the  situation 
of  the  properties  at  the  date  of  the  feoffinent 

The  learned  Baron,  in  an  early  stage  of  the  trial, 
re^nred  that  these  points,  if  raised  by  the  evidence, 
should  be  reserved  for  the  opinion  oS  the  Court  The 
joiy  found  that  the  ancient  and  usual  way  from  and  to 
dose  4.  had  been  and  was  immemorially  over  said 
dosea  8.  2.  and  1.  into  the  said  highway. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther, under  the  circumstances  above  mentioned,  the 
Defaidant  was  entitled  to  a  verdict  on  the  issue  so 
joined  on  the  rq>lication  to  the  second  plea,  and  if  the 
Court  should  be  of  opinion  in  the  affirmative,  the  ver- 
dict was  to  be  entered,  and  Defendant  to  have  judgment 
according  to  that  opinion ;  but  if  the  Court  should 
be  of  ^[Mnion  on  the  other  hand,  that  the  Plaintiff  was 
entitled  to  a  verdict  on  that  issue,  then  the  verdict  was 
to  be  entered  for  the  Plaintiff  generally. 

In  the  other  action  against  Elliott^  Gorin^s  tenant, 
diere  was  a  third. plea,  8tatiiS|;  a  right  of  way  by  non- 
grant;  and  in  which  it  app^red  that  ElUoU 

had 
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*t6t4.      imi  mMnfed  Mw.  UricwMT)  md  ^oea|)ied  oloie  ^    In 
otinr  Wflpgf  ti|  the  ilimo  mwm  mrtre  ttlike> 
^^]  VUi  <AM  wm  «igiMd  Mce:  by  X.<fw«iid  Tadtfy 

-OoflOi^     Stii$t9^  m  lEhMfy  40nih  1<82S,  4MmI  by  SleMnqiMr  and 
ini<%tiil^  1b  thMtam  (JEm^,  IBM.) 

(Aflrgumeiits  <ibr  ilie  Pkdhtiff.  At  tfie  *tifiie  cf  this  ac- 
tiim-tlie  Ocrfendant^had^iia^v^^f  fleccsstty  over-dom'2. 
rtie  .tocm  m  quB.  If -be  tiad  «iie  by  presofiptjk>fi  prmotis 
to 'the  j9ar  17984t  ^)iy»  Iheo  cxtkigukbdl  by -bis  pur- 
t3bate0p'clo9e2.an<lee.  dSiA^A^  v.<]Waf.^#)  But  there 
-Mtf  <ef^fin  in  1^98  -no  necetsi^  fi>r  away,  and,  eonsifr- 
^enilyi  no  way  of  necessity  for  tbe  {Defendant,  as  oc- 
cuplOT^ close  4,  -over  tJese  8.  into  the  Arumid  re^vd ; 
he  might  have  readied  -the  -road  in  as  direet  ti>line  by 
-pasaingvont-^ -close  8. into«nd  alongi^ «noHii  -tfide  of 
Ms  e^wn  dose  6^;  and  ^is  ^he*niigbt  ^qnidiy^ave-done, 
even  after  ^b^  (faad  parted  with  doses  €  and^S^byfeofl^ 
tnent  miSOl.  9at.in'18H),-when  he-wa|'bi'po0sesBion 
dfthe*i(Aidle'of.;do8e^,  he  might  have  passed  ocft  dfillib 
abttthwest^oomer  df  dose  4into  dose^,  andldong^^ 
north  «ide  df  that  dose  and  cf  close  S.anto^e  AnmM 
TOid;  so  that  at  the  time  of  "the  action  ^diere-was  no 
necessity  for  his^pasimg  OTer  ddier  dose  S  or  elose^'S''; 
lie  might  hare  readied  his  destination -by  as  'direct  a 
course  entirely  overhis  own  'land.  ^It  is  dear,  that  a 
way  (^  necessity  is'lnnited  by  the  necessity,  and  when 
ihe  necessity  ceases  the  right  of  way  eeases;  Packer  ir.  * 
Wklaeadip)^  Stafle  v.  Heydon{t) ;  but  in  the  present 
casc'the-DdeiAlants  grant  must  be  taken  most  strongly 
against 'himsel]^  and  it  is  hnposMble  to  contend  that 
^ere  was  tm  implied  reservation  tot  him  to  pass  over 
the  land  ttf  his  feoflee,  irhen  he  might  avoid  it  by  pass- 
ing over  his  own. 

>H.«7MMW4tf.         ^)  .t.ifai^.sf*         (<)  6;«Mia*  , 
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Argaments  for  the  Defendant  A  way  of  necessity  is 
occasioned  by  the  owner  of  a  close  parting  widi  all  the  sur- 
rounding land  through  which  he  has  been  accustomed  to 
approach  it:  it  is  a  reservation  implied  by  the  very  nature 
of  such  a  grant,  and  must  be  construed,  not  according 
to  the  variation  of  circumstances  after  the  grant,  but 
with  reference  to  the  situation  of  things  at  the  time  of 
the  grant.  It  would  occasion  the  greatest  inconvenience 
if  such  a  right  were  liable  to  be  altered  or  defeated  by 
every  transfer  of  an  intervening  close.  Now  at  the 
time  of  the  feofiment  in  1801,  the  Defendant  being  cut 
off  frota  the  Arundel  road  by  the  slip  he  had  granted 
oat  of  dose  6.,  aiid  by  the  transfer  of  closes  2.  and  3.^ 
hod  no  means  of  passing  from  close  4.  to  the  Arundel 
road,  except  over  the  lands  of  Duke :  close  5.  was  in 
the  occupation  of  Mrs.  Fakcnerj  and  though  the  De- 
faidant  was  seised  in  fee  of  it,  he  would  have  been 
liable  to  an  action  if  he  had  intruded  during  the  con- 
tiftoence  <^))er  interest.  [^Per  Curiam :  it  does  not  ap^ 
pear  on  the  case  that  Mrs.  Falconer  had  any  interest,-^ 
idle  mig^t  have  been  a  mere  servant}  She  is  stated  to 
have  been  in  occupation,  and  the  court  will  intend  that 
an  occupier  has  at  least  an  interest  from  year  to  year. 
At  all  events  the  Defendant  must  have  passed  over  part 
of  eloae  S.,  and  he  had  no  way  so  convenient  as  passing 
'abo  over  close  2.  By  necessary  implication,  therefore^ 
diat  way  must  be  deemed  to  have  been  reserved  out  of 
the  fi^oflfinent;  for  where  a  party  has  a  way  over  closes^ 
and'  afterwards  sells  them,  and  has  no  other  way  so 
oanvenient,  the  law  reserves  to  him  the  old  way ;  whe- 
ther it  be  by  non-extinguishment  or  implied  reservation^ 
is  immaterial ;  the  way  remains.  1  Wms*  Sound.  S^S,  n.  6. 
The  neoessiQr  arises  out  of  the  grant,  and  not  out  of 
any  state  of  ficts  subsequent  to  the  grant,  and  therefore 
is  not  affected  by  any  subsequent  modification  of  property. 
That  is  the  principle  of  the  decision  in  Buckly  \.  Coles, 
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and  abo  of  Clarke  v.  C<^e  {a\  and  DuUon  v.  Taylor  (5), 
The  authority  of  which  last  case  was  recognized  in  Bui- 
lard  v.  Harrison  {c\  although  Lord  Keryon  had  said  he 
could  not  understand  it  The  language  of  Popham  C.  J.> 
iajorden  v.  Atwood{d\  is  to  the. same  effect  Packer 
V*  Welstead  is  in  principle  a  decision  in  favour  of  the 
Defendant,  and  the  dictum  in  Staple  y.  Heydon  is  ap- 
plicable only  to  cases  where  there  is  another  way  to 
which  the  party  may  resort 


Best  C.  J.     Substantially  there  is  no  difference  be- 
tween thete  two  cases ;  in  the  second  there  is  a  plea  of 
a  way  by  prescriptioui  but  as  that  has. been  extinguished 
by  unity  of  possession,  the  point  to  be  decided  is  in 
effect  the  same  in  both,  and  the  question  is,  whether 
or  no  the  Defendant  is  entitled  to  a  way  of  necessity  over 
the  Plaintiff's  close.      This  is  an  action  for  a  trespass 
committed  in  the  close  No.  2.,  to  .which  the  Defendant 
has  pleaded,  that  in  1801  he  enfeoffed  George  Duke  of 
the  close  in  which,  8cc.,  and  that  at  the  time  of  the 
feoffment  he  had  no  way  to  his  own  close  except  over 
the  close  in  which,  &c.,  and  was  therefore  entitled  to. a 
convenient  and  necessary  way  to  his  own  close,  over  the 
close  in  which,  &c. :  so  that  the  issue  to  be  tried  was, 
whether  or  no  he  had  any  other  way  ?     Considering 
that,  as  the  question,  much  that  has  to-day  been  ad- 
vanced in  argument  has  no  bearing  upon  it;  because  if 
the  Defendant  has  not  made  out  that  he  had  no  other 
way,  the  Plaintiff  is  entitled  to  judgment.     But  I  had 
rather  take  the  case  on  the  broad  ground  on  which  it 
has  been  argued,  than  on  this  narrow  ground.     The 
Plaintiff  complains  that  the  Defendant  has  trespassed 
on  hb  land ;  the  Defendant  insists  that  he  was  entided  to 


(a)  Cro^Jac*  Z7o« 

(A)  %  Lut<iOn  1487. 
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pass  over  it  in  the  enjoyment  of  a  way  of  necessity  $  all 
the  four  closes,  he  says,  were  originally  his,  and  he  was 
then  accustomed  to  pass  from  the  first  unto  the  fourth ; 
he  parted  with  the  two  in  the  middle,  and  contends 
diat  it  is  still  necessary  for  him  to  pass  through  them* 
Oq  behalf  of  the  Plaintifi^  it  is  asserted,  that  this  neces- 
sity does  not  exist ;  that  at  the  time  of  the  trespass  he 
might  have  passed  from  close  4.  into  his  own  land, 
dose  6.,  and  thence  over  his  own  land  into  the  high 
road ;  or  that,  at  all  events,  and  at  all  times,  he  might 
have  passed  out  of  close  S.  into  close  5.,  and  so  have 
avoided  dose  2.,  the  locus  in  quo.  My  judgment  will  be 
on  the  latter  course :  if  the  Defendant  could  have  pur- 
sued that,  and  I  am  of  opinion  he  could,  he  is  entitled 
to  no  way  of  necessity*  It  has  been  contended  that  we 
are  to  look  to  the  state  of  things  at  the  time  of  the  feoff- 
moit,  and  that  at  that  time  the  Defendant  could  not 
have  passed  into  close  5.,  because  it  was  in  the  occu- 
pation of  Mrs.  Falconer :  if  so,  the  Defendant  ought  to 
have  shewn  in  her  an  interest  sufficient  to  exclude  him ; 
instead  of  that  the  case  only  states  that  she  was  in  the 
(Occupation  of  close  5.,  a  statement  consistent  with  a 
mere  tenancy  at  will^  which  the  Defendant  might  at 
any  time  have  determined.  It  is  clear,  therefore,  that 
he  ought  to  have  passed  from  close  S.  into  close  5.,  and 
if  80^  he  could  not  claim  a  way  of  necessity  over  close  2. 
On  the  part  of  the  Plaintiff  the  case  has  been  put  on  its 
lij^t  ground.  If  I  have  four  fields,  and  grant  away 
two  of  them,  over  which  I  have  been  accustomed  to 
pass,  the  law  will  presume  that  I  reserve  a  right  of  way 
to  those  which  I  retdn:  but  what  right?  the  same  as 
existed  before?  No:  the  old  right  is  extinguished,  and 
the  new  way  arises  out  of  the  necessity  of  the  thing. 
The  passage  which  has  been  cited  from  Seijt.  Williams* s 
Bote  contains  a  complete  answer  to  the  argument  on  the 
part  of  the  Defendant.     ^*  A  way  of  necessity,  when  the 
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nature  of  it  Is  consideredi  will  be  found  to  be  nothing 
else  than  a  way  by  grant ;"  but  a  grant  of  no  more  than 
the  circumstances  which  raise  the  implication  of  neces- 
sity require  should  pass.  If  it  were  otherwise,  this  in- 
convenience might  follow,  that  a-  party  might  retain  a 
way  over  1000  yards  of  another's  land,  when  by  a  sub- 
sequent purchase  he  might  reach  his  destination  by 
passing  over  100  yards  of  his  own.  A  grant,  therefore, 
arising  out  of  the  implication  of  necessity,  cannot  be 
carried  &rther  than  the  necessity  of  the  case  requires, 
and  this  principle  consists  with  all  the  cases  which  have 
been  decided.  It  has  been  argued,  that  the  new  grant 
operates  as  a  prevention  of  the  extinguishment  of  the 
old  right  of  way,  but  there  is  not  a  single  case  which 
bears  out  that  proposition,  or  which  does  not  imply 
the  contrary.  By  the  grant  a  new  way  is  created,  and 
that  way  is  limited  by  necessity.  Serjt.  Williams  says, 
*^  where  a  man  having  a  close  surrounded  with  his  own 
land  grants  the  close  to  another,  the  grantee  shall  have 
a  way  to  the  close  over  the  grantor's  land,  as  incident 
to  the  grant;  for  without  it  he  cannot  derive  any  benefit 
from  the  grant.  So  it  is  where  he  grants  the  land,  and 
reserves  the  close  to  himself."  What  way  is  it  the 
grantee  shall  have  ?  not  the  old,  but  a  new  way,  limited 
by  the  necessity.  The  case  of  Buckby  v.  Coles  is  not 
very  clearly  reported,  and  I  do  not  altogether  under- 
stand it ;  but  in  Clarke  v.  Cogge  the  court  says,  that 
*^  although  the  grantor  in  such  a  case  reserve  not  a 
way,  it  shall  be  reserved  for  him  by  law ;"  that  is,  not  the 
old  way,  but  a  new  one  of  necessity,  if  he  hath  not  any 
other  way.  In  Jorden  v.  Aiwood,  Popham  C.  J.  says, 
that  <^  if  a  man  had  three  fields  adjoining,  and  makes  a 
feoffment  of  the  middle  field,  the  feoffee  shall  have  a 
yfi9>y  (not  the  way)  to  this  through  the  other  close/' 
Then  in  Packer  v.  Welstead^  it  was  expressly  found  that 
the  party  had  not  any  other  way,  but  in  the  present 
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case  there  might  be  a  sufficient  way  reserved,  although 
the  Defendant  should  never  pass  over  close  2.  The 
claim,  therefore,  to  a  way  of  necessity  is  completely  an- 
swered, and  as  for  a  way  by  prescription,  it  cannot  for 
a  moment  be  doubted  that  such  a  way  was  extinguished 
by  unity  of  possession.  I  think,  therefore,  that  on  the 
present  occasion  our  judgment  must  be  for  thePiaintifF. 


1824. 


Park  J.  On  the  former  argument,  Dallas  C.  J.  and 
the  rest  of  the  Court  were  satisfied  that  the  Plaintiff  was 
entitled  to  judgment,  but  granted  a  second  argument  at 
the  instigation  of  the  Defendant's  counsel.  I  am  still  of 
the  same  opinion,  and  that,  from  what  appears  on  the 
&ce  of  the  plea.  The  Defendant  states  tliat  he  had  no 
other  way  at  the  time  of  the  feoffinent ;  but  that  assertion 
has  not  been  made  out  in  proof;  and  from  all  the  au- 
thorities referred  to,  it  is  clear,  that  when  a  way  is 
claimed  of  necessity,  it  is  a  good  answer  to  shew  that 
there  is  another  way  which  the  party  may  use. 


BuRROuoH  J.  The  Defendant's  case  is  disposed  of 
by  the  facts  which  have  come  out  The  lease  to  Duke 
ended  in  ISO?)  long  before  the  time  of  the  trespass  com- 
plained of;  at  that  time  there  was  no  impediment  to  the 
Defendant's  reaching  the  Arundel  Road  by  passing  over 
his  own  land,  unless  it  were  Mrs.  Falconer^s  occupation ; 
but  we  are  no  where  informed  what  the  nature  of  her 
interest  was,  and  may  therefore  presume  the  Defendant 
might  have  passed  over  land  of  which  he  owned  the 
fee.  Upon  the  former  argument  it  was  contended,  that 
the  only  necessity  which  could  support  the  Defendant's 
plea,  must  be  a  necessity  continuing  up  to  the  time  of 
the  trespass  justified  under  it;  in  this  I  entirely  agree, 
and  am  therefore  satisfied  our  judgment  must  be  for  the 

Pl^tiff. 

Judgment  for  Plaintiff  accordingly 
G  S 
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Ma^%u       Johnson  v.  Lawson  and  Another^  in  Replevin. 

DcdaraUoM  HTHIS  cause  was  tried  at  the  Kent  Summer  assizes* 
and  intiinate  1823,  before  Graham  B. 

acquaintances  The  question  for  the  jury  was,  whether  one  Francis 
Swe"eviden«e"  ^^^^^^  (whose  claim  the  Plaintiff  supported)  or  Hemy 
in  questions  of  Wilding  (whose  claim  the  Defendant  supported)  was 
V^^^S'^*  heir  at  law  to  Henry  Lidgbirdj  who  died  seised  of  cer- 

tain lands  in  October,  1820.,  and  was  the  son  otjohn 
Zddgbirdj  formerly  sheriff  of  J&n^« 

In  consequence  of  a  separation  having  taken  place 
between  John  the  sheriff  and  his  wife,  their  son  Hemy 
was  brought  up,  from  about  the  age  of  nine  months,  with 
Miss  WeUer,  afterwards  Mrs.  Hollinworthj  till  he  went  to 
college,  and  he  spent  his  vacations  at  Mrs.  HoUinworiVs 
house :  John  Lidgbirdy  the  sherifi^  was  on  the  point  of 
marriage  with  Mrs.  HoUinworth  (which  was  prevented 
by  his  son  Henry),  and  after  the  death  ofJohn^  Henry 
lived  with  Mrs.  HoUinworth  for  twenty-three  or  twenty- 
four  years,  and  she  was  the  only  person  in  his  confidence ; 
this  was  proved  by  Mrs.  Ijucrctia  Pakaiham,  niece  of 
Mrs.  HoUinworth,  who  had  died  before  the  trial. 

On  the  part  of  the  Plaintiff  it  was  proposed,  among 
other  evidence,  to  give  evidence  of  declarations  made  by 
Mrs.  HoUinworth,  as  to  Francis  Lidgbird  being  the  heir 
of  Henry,  who  died  seised ;  but  the  learned  Judge  re- 
fused to  receive  such  evidence. 

It  was  then  proved  by  Mrs.  Elizabeth  Withers,  that  a 
Mrs.  King  had  been  Henry  Udgbird^s  housekeeper  for 
twenty-four  years,  and  it  was  proposed  to  give  evidence 
of  declarations  by  Mrs.  Kifig,  who  was  no  longer  livings 
aff  to  Francis  Lidgbird  being  the  heir  to  Henry,  but  this 

was 
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%iis  objected  to  by  Defendant's  counsel :  and  Mr.  Baron 
Graham  rejected  it,  saying  "  that  it  seemed  to  him  to 
be  carrying  the  principle  of  hearsay  evidence  too  far ; 
De  Grey  C.  J.  having  laid  it  down,  that  it  must  be  con- 
fined to  persons  who  are  members  of  the  family." 

Another  witness,  Mrs.  Sophia  Ridley^  was  also  called, 
to  give  similar  proof  of  declarations  by  Mrs.  HoUinwartk 
and  Mrs.  King^  but  was  also  rejected. 

A  verdict  having  been  found  for  the  Defendants, 
Peake  Serjt  obtained  a  rule  nisi  for  a  new  trial,  against 
which  Toddy  Seijt.  was  to  have  shewn  cause ;  but  the 
Court  called  on  Peake  to  support  his  rule. 

In  questions  concerning  pedigree  the  declarations  of 
persons  related  to  the  family  have  always  been  received 
in  evidence,  upon  the  ground,  that  men  are  supposed  to 
take  an  interest  in  knowing  the  number  and  particulars  of 
tbeur  kindred.  But  upon  this  principle  it  will  be  most 
expedient  to  admit,  and  most  unjust  to  exclude  the  de- 
claradons  of  persons  who  have  long  lived  in  a  family  as 
respected  and  confidential  servants,  or  as  intimate  ac- 
quaintance. It  is  obvious  that  such  persons  must  have 
a  more  Kvely  interest  in,  and  from  frequent  conversation 
a  more  accurate  knowledge  of  the  concerns  of  the  family, 
than  a  distant  relation,  who  may  never  have  conversed 
with  any  of  the  parties  concerned ;  and  yet  the  declar-^ 
ations  of  such  distant  relation  would  be  admitted  without 
scruple.  No  case  has  been  reported  in  which  the  de- 
clarations of  servants  have  been  excluded ;  and  in  Beer 
V.  Ward  {a)  Abbott  C.  J.  admitted  the  declarations  of  a 
deceased  steward,  housekeeper,  and  gamekeeper.  [Per 
Curiam.  It  appears  he  thought  the  authorities  were 
against  the  admission  of  such  evidence,  and  that  he  re- 
cdred  it  subject  to  future  discussion.] 


18S4. 


JomraoK 
Lawson* 


(d)  Not  yet  reported. 

G  4 


lit 


/ 
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181^44  The  declarations  of  a  husband  have  been  received 

with  regard  to  the  kindred  of  his  wife;  and  in  Vatdes  v^ 
Young  {a)  and  Whitehcke  v.  Baker  {b\  the  arguments  of 
the  Lord  Chancellor  only  go  to  the  exclusion  of  entire 
strangers*  BuUer  J.,  in  Bex  v.  ErisweU  (er),  says,  that 
declarations  of  persons  not  of  the  &mily  may  be  received, 
and  he  refers  to  Brawn  v.  Skelh/,  Easter^  1776.  [BuT" 
rough  J.  I  went  the  same  circuit  as  BuUer  J^  and  I 
never  knew  such  evidence  admitted.3  In  the  same  case, 
Lord  Kemfony  thoi^h  he  does  not  speak  so  positively, 
says  that  perhaps  the  declarations  oi  persons  who  lived 
in  intimacy  with  the  &mily  are  receivable.  The  prin** 
ciple  on  which  the  declarations  of  a  husband  are  ad- 
mitted applies  equally  to  the  case  of  an  old  servant.  The 
husband  can  only  know  the  particulars  of  his  wife's 
fiunily  from  his  intimate  connection  with  her;  and  a 
confidential  servant  has  equal  opportunities  of  learning 
the  state  of  his  master's  family. 

in  Boe  dem.  Buskell  v.  Gore^  at  Lancaster  Summer, 
assizes,  1763,  PerroU  B.  received  the  declarations  of  an 
acquaintance,  and  said,  that  the  declarations  of  servants 
were  often  admitted ;  and  according  to  a  MS.  note  of 
Brawn  v.  SieUy,  a  person  was  called  to  give  evidence  of 
what  he  had  heard  a  deceased  physician  report,  as  the 
declarations  of  a  deceased  relation.  IBest  C.  J.  Thai 
was  hearsay  two  deep,  and  never  could  have  been  evi- 
dence: there  must  have  been  some  misapprehension  in 
the  reporter.]  The  general  rule  is  to  exclude  strangers, 
but  a  confidential  servant  cannot  be  esteemed  a  stranger 
for  this  purpose. 

Best  C.  J.  This  is  a  question  of  great  importance^ 
and  if  I  felt  any  doubt  I  should  desire  another  argument ;. 
but,  as  it  is  dangerous  to  express  doubt  where  none  is 

entertained. 
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eDtertained,  I  shall  at  once  pronounce  my  opinioo.  As  1 324. 
a  general  rule,  hearsay  is  pot  admissible  evidencey  but 
to  this  general  rule  pedigree-causes  form  an  exception^ 
from  the  very  nature  of  the  case.  Facts  must  be  spoken  Lawsov. 
of  whidi  took  place  many  years  before  the  trial,  and  of 
ibeae^  traditional  evidence  i^  often  the  only  evidence 
which  can  be  obtained;  but  evidence  of  that  kind  must 
be  sttl^ect  to  limitation,  otherwise  it  would  be  a  source 
of  great  uncertainty,  and  the  liinitation  hitherto  pur- 
suedy  namely,  the  confining  such  evidence  to  the  de- 
churations  of  relations  of  the  fiunily  affords  a  rule  ^  once 
certain  and  intelligible*  If  the  admissibility  of  such 
evidence  ^ere  not  so  restrained,  we  should,  on  every 
occasion,  before  the  testimony  could  be  udmitted,  have 
to  enter  upon  a  long  enquiry  as  to  the  degree  of  inti« 
macy  or  confidence  that  subsisted  between  the  party 
and  the  deceased  declarant*  In  Beer  v.  Wardf  Lord 
Chief  Justice  Abbott  seems  to  have  doubted  at  first,  in- 
fluenced perhaps  by  a  recollection  of  the  dicta  in  the 
Chancery  cases,  yet  he  afterwards  acceded  to  the  au- 
thcnrity  of  the  decisions  which  have  confined  the  de? 
darations  admissible  to  those  of  deceased  relations :  it 
is  true^  he  admitted  the  declarations  of  the  servants,  but 
this  was  sulgect  to  further  discussion,  and  to  i^void  the 
possibility  of  incurring  further  expence*  If  we  look 
into  the  cases,  we  shall  find  that  the  rule  has  always  been 
oonfined  to  the  declarations  of  kindred*  In  Goodright 
dm  Stephens  v*  Mossj  no  one  can  read  the  judgment  of 
Lord  Mansfieldf  and  say  that  the  admissibility  of  such 
declarations  is  to  depend  upon  the  d^ree  of  intimacy 
in  the  party  making  them*  Lord  Mansfield  says,  '*  An 
entry  in  a  Other's  fiunily  bible^  an  inscription  on  a  tomb- 
stone, are  good  evidence.  So  the  declarations  of  parents 
in  their  lifetime."  Aston  J.  says,  *'  rejecting  the  general 
declarations  of  the  father  and  mother  was  wrong."  It  is 
clear,  that  neither  of  these  Judges  supposed  the  practice 

to 
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td  extend  beyond  admitting  the  declarations  of  menlbers 
of  the'  family.  As  to  the  two  cases  in  Chancery,  the 
question  in  the  first  was,  whether  the  declarations  of  a 
man  who  had  mairied  into  a  family  were  admissible. 
Now,'such  a  question  would  never  have  been  discussed 
if  there  had  been  any  such  practice  as  receiving  the 
declarations  of  ordinary  acquaintances ;  and  though  the 
expressions  of  the  Chancellor  may  seem  to  go  beyond, 
lie  decided  only  on  the  ground  that  the  declarations  of 
a  budband  might  be  received.  The  evidence  there,  in- 
deed, might  perhaps  have  been  rejected  on  other  grounds, 
inasmuch  as  the  witness  had  a  strong  bias  in  fevour  of 
the  legitimacy  he  was  called  on  to  establish.  In  the 
second  case  Lord  Eldon  only  sajrs,  ^*  I  accede  to  the 
doctrine  of  Lord  Mansfield  as  it  has  been  stated  from 
Cawper^  but  it  must  be  understood  as  it  has  been  prao-* 
tised  and  acted  upon.'*  . 

What  then  has  been  the  practice  ?  to  limit  the  ad- 
missibiliQr  to  declarations  of  members  of  the  family.  It 
is  true,  a  different  opinion  was  expressed  by  a  most 
learned  judge  in  Bex  v.  ErisweU.  But  that  judge  must 
have  been  misled  into  the  opinion  by  the  manuscript 
case  which  has  been  cited;  that  case,  however,  must  be 
untenable  at  all  events,  because,  though  declarations  of 
members  of  the  family  may  be  received,  it  is  impossible 
to  say,  that  in  any  shape  declarations  of  acquaintances,  as 
tojdeclarations  of  members  of  the  family  can  ever  be  ad- 
missible. But  it  does  not  appear  that  any  objection  was 
made  at  the  time ;  and  that  circumstance  at  once  disposes 
of  the  authority  of  the  case.  As  to  the  Nisi  Prim  case  at 
Lancaster^  I  wish  such  cases  were  never  cited.  It  is  not 
right  to  repeat  opinions  hastily  formed  aiid  delivered  in* 
the  hurry  of  trial,  and  the  practice  of  referring  to  them  has 
occasioned  all  the  confusion  that  the  enemies  of  our  law* 
object  to.  That  decision  probably  conduced  to  mislead 
Mr.  Justice  BuUer,  for  in  his  own  statement  of  the  Case  of 

^  the 
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ike  Diikg  of  Atkol  V.  Ixn'd  Ashbumham  (a),  he  speaks 
ooly  of  the  declaratioiis  of  a  brother  or  other  near  re« 
latum:  it  is  not  wonderful  that  Lord  Kenyan  should 
speak  with  some  hesitation  on  the  point,  after  Mr.  Justice 
Bidkr  had  spoken  so  deddedly.  The  practice  of  re« 
ceiying  declarations  in  evidence  is  an  exception  from  our 
general  rules ;  it  has  been  carried  as  &r  as  it  can  with 
safety,  and  we  must  not  extend  it  farther. 


1824. 


Park  J.     I  am  of  the  same  opinion.    The  Court  had 
great  diflSculty.in  granting  the  present  rule,  and  after 
looking  into  the  cases,  I  am  satisfied  that  it  ought  to  be 
discharged.    Neither  Lord  Erskine  in  Vcndes  v.  Youngj 
nor  Lord  EULon  in  Whitelocke  v.  Baker^  lay  down  the 
rule  to  the  extent  to  which  we  are  now  called  on  to 
carry  it     VaaJes  v.  Young  was  the  first  case  in  which 
the  exception  was  carried  so  far  as  to  admit  the  declar- 
ation c£  a  person  connected  only  by  marriage ;  and  when 
Lord  Erskine  gives  his  deliberate  judgment  on  the  26th 
of  Naoembetj  he  says,  *^  The  law  resorts  to  hearsay  of 
rdadons  upon  the  principle  of  interest  in  the  person 
firom  whom  the  descent  is  to  be  n^ade  out/' — **  There- 
fore the  opinion  of  the  neighbourhood  of  what  passed 
among  acquaintance  will  not  do."    Lord  J^don  is  so 
anxious  to  guard  the  rule,  that  he  makes  observations 
upon  Lord  Jlfonj/feAfs  judgment,  and  puts  a  qualification 
lest  the  principle  should  be  extended  to  such  a  case  as 
this.    *'  It  was  not  the  opinion  of  Lord  Mattsfield  or  of 
sDy  judge,  that  tradition  generally  is  evidence  even  of 
pecUgree.    The  tradition  must  be  fixim  persons  having 
sach  a  connection  with  the.  party  to  whom  it  relates, 
diat  it  is  natural  and  likely  from  their  domestic  habits 
and  connections  that  they  are  speaking  the  truth,  and 
ihey  could  not  be  mistaken."    It  has  been  urged  that 


{a)  Bull  N.P.29S* 
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|gS4«  great  confidence  is  often  rq)osed  in  servants,  but  it  is  not 
confidence  of  this  kind,  nor  is  it  usual  for  a  man  to  con- 
fer with  his  domestics  on  the  situation  of  the  various 
members  of  his  fiimily.  My  objection  to  the  proposed 
evidence  is,  that  if  it  were  to  be  admitted  the  practice 
would  be  so  loose  a&  to  occasion  great  inconvenience ; 
whereas,  if  the  rule  be  confined  to  members  of  a  family, 
the  path  to  be  pursued  b  clear  and  certain.  I  think, 
therefore,  we  ought  to  adhere  to  the  old  rule,  and  not 
lulmit  any  thing  so  vague  as  that  which  is  now  proposed. 

BuRROuoH  J.  I  was  engaged  in  the  case  of  Vaooles 
v.  Youngj  and  we  objected  to  die  declarations  of  the 
hlisbandt  that  they  were  made  after  the  death  of  his 
wife^  when  he  was  no  longer  connected  with  her  family ; 
but  they  were  received,  on  the  ground  that  his  know- 
ledge must  have  been  acquired  while  he  was  yet  con- 
nected.  This  eacception^  from  the  general  rule,  that 
hearsay  shall  not  be  admitted,  mustlbe  construed  strictly, 
wd  the  natural  limits  of  it  are  the  declarations  of 
members  of  the  fiunily«  If  we  go  beyond^  where  are 
we  to  stop  ?  Is  the  declaration  of  a  groom  to  be  ad- 
mitted ?  of  a  steward  ?  of  a  chambermaid  ?  of  a  nurse  ? 
may  it  be  admitted  if  made  a  week  after  they  have  joined 
the  fiunily  ?  and  if  not,  at  what  time  aflier  ?  We  should 
have  to  try  in  every  case  the  life  and  habits  of  the  party 
who  made  the  declaration,  and  on  account  of  this  un- 
certainty such  evidence  must  be  excluded.  The  argu- 
ment for  the  Defendant  rests  on  here  and  there  a  loose 
expression  from  a  judge,  and  on  the  circumstance  that 
there  is  no  case  in  which  such  evidence  is  reported  to  have 
been  excluded;  but  before  we  can  admit  it,  we  must  be 
referred  to  some  case  to  warrant  its  admission.  We 
have  heard  of  no  such  case,  and  therefore  the  present 
rule  must  be- 

Discharged* 
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Recovery.  May  %%. 


I N  the  deed  to  lead  the  uses,  the  land  was  described  as  Amendment : 
so  many  acres,  purchased  of  Jonas  Koe,  and  in  the  ^^'.^▼"dMce 

occapation  of  Tfiomas  Bix^  in  the  parish  o{  Stepney.         justify  the 

alteration  of  a 

Bosanquet  Seijt.  moved  to  amend  the  recovery  by  J|J^!l'^hJ[l' 
substituting  Whitechapel  for  Stepney^  upon  affidavit  that  a  wrong  parish 
the  property  so  decribed  was  actually  in  the  parish  of  7"^  ""J**^ 
WhUechapel;  that,  in  a  settlement  in  tail  made  in  1776,  lead  the 
it  had  been  described  precisely  in  the  same  manner,  in 
the  particulars  of  number  of  acres,  vendor,  and  occupier, 
and  correctly  as  to  the  parish ;  and  that  the  premises 
had  ever  since  been  enjoyed  consistently  with  the  deed. 
He  referred  to  Lanibe^  Plaintiff^  Beaston^  Deforciant  {a\ 
to  shew  that  the  Court  would  permit  such  an  amendment 
where  there  was  sufficient  evidence  to  satisfy  them  of  the 
identity  of  the  property  in  question. 

The  Court  held  that  the  evidence  adduced  was  suffi- 
cient, and  permitted  the  amendment 

Fiat. 

(m)  5  Tmunt.  soy. 
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Maj  %s.  Dyeb,  Clerk,  v.  Bowlet. 


In  1796,  H.  n^HIS  was  an  action  of  replevin,  and  the  declaration 
fet^lS^  stated,  that  on  the  2d  ofjune^  1820,  the  Defendant 
yean,  premi-  '  took  the  goods  and  chattels  of  the  Plaintiff,  in  a  certain 
•*•  ^^^J^L  dwelling-house,  situate  in  the  parish  of  jS^.  Mary-le-'bone, 
mortgagsd  to  ^  the  county  of  Middlesex^  and  unjustly  detained  the 
JP.  S.  afo  same,  agfunst  sureties  and  pledges,  until,  &c. 
"^^[j^j^^  The  Defendant  pleaded  four  cognizances ;  first,  as 
to  /)•    In       bailiff  to  Messrs.  John  BamsboUom  the  elder,  John  Naoh 

iSfiSf  H.  con-  ^jj^^  jj^^  BamsboUom  the  younirer,  and  Nicholas  Gra* 

Tcytd  the  pro-.     ^^  ^,,  ,, 

^u^  in  fee  to  ham^  for  one  year  and  three  quarters  rent,  due  the  25th 

R»  iV.,  who  otMarch,  1820,  in  respect  of  the  said  dwelling-house, 
o?H.  vM°^  ^^  which,  &C.,  which  the  Plaintiff  held  and  enjoyed,  as 
the  interest  on  tenant  to  them,  by  virtue  of  a  certain  demise  thereof 
^jTSram^  theretofore  made,  at  the  yearly  rent  of  6/.,  payable 
i8i6toi8ao  quarterly;  and  because  10^  of  the  aforesaid  rent  was 
to  the  amount  Jue,  Defendant,  as  their  bailiff,  distrained,  &c.  Second 
Kterved.  J^.  cognizance,  like  the  first,  only  stating  the  rent  to  be  40^!. 
diftiained  for     instead  of  6/. 

I^"thft*I)'  ^®  ^^^  cognizance  was  like  the  first,  only  stating 
who  replevied  that  one  Jonathan  Saul  was  tenant  to  Ramsbottom  and 
at  the  instiga-  Qq^  instead  of  Plaintiff;  and  the  last  cognizance  stated, 
miffhtf  under    ^^^  James  Northwood  was  tenant  to  Bxunsbottom  and  Co. 

the  plea  of       instead  of  Plaintiff. 

» •       » 

'ISw^IiS^  Pleas  In  bar  to  such  cognizances,  first,  nonfenuit: 
of  thete  pay-    secondly,  riens  en  arriere^  upon  which  issue  was  joined. 

The  cause  came  on  to  be  tried  at  the  sittings  after 
Michaelmas  term,  1821,  at  Westminster-hallj  before  Dallas 
C.  J.,  when  a  verdict  was  found  for  the  Plaintiff,  da- 
mages 4tL  45.,  subject  to  the  opinion  of  the  Court 

Upon 
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Upon  a  long  case,  no  part  of  wiiich  ulj^ately  bore 
upon  the  argument  or  judgment  of  the  Court,  but  the 
following  facts. 

The  premises,  in  respect  of  which  the  Defendant  dis- 
trained for  rent,  had  been  mortgaged  in  179S  to  Lord 
Shddham^  and  by  divers  mesne  conveyances,  the  mort- 
gage afterwards  came  to  the  directors  of  the  Sun  Fire- 
office,  in  whom  it  was  vest^  at  the  time  of  the  distress, 
the  mortgage  never  having  been  redeemed. 

In  1796  John  Harcourt  demised  the  premises  to  Jb- 
nathan  Saul^  for  a  term  of  sixty-eight  years,  at  a. yearly 
rent  of  6/.,  payable  quarterly.  In  1808  Saul  assign- 
ed his  term  to  James  Northwood,  who  underlet  the 
premises  to  the  plaintiff.  In  1816  Harcourt  appointed 
Charles  Banken  receiver  of  the  property  conveyed  to  the 
Sm  Fire-office.  In  1818  Harcourt  conveyed  the  pre- 
mises in  fee  to  Bamsbottom  and  Co.,  under  whom  the 
Defendant  made  cognizance.  In  1819,  the  Sun  Fire- 
office  gave  the  Plaintiff  notice  not  to  pay  rent  to  any  per- 
son but  the  attornies  of  the  Sun  Fire-office. 

Northwoodj  who  indemnified  the  Plainti£^  and  claimed 
the  premises  as  the  assignee  of  Saul^  had  f^td  the 
rent  of  the  premises  to  Harcourt;  but  at  the  time  of 
the  distress,  and  for  twenty-five  years  previous,  he  had 
been  Harcouri's  general  and  authorised  agent  for  all 
his  landed  property,  and  had  paid  interest  on  the  mort- 
gage to  the  5ti»  Fire-office  from  1816  to  Aprils  1820. 
(It  did  not  appear  on  the  case,  but  seems  to  have  been 
taken  for  granted,  that  the  interest  thus  paid  equalled  or 
exceeded  in  amount  the  rent  now  claimed.) 

If  the  Court  should  be  of  opinion  that  the  Plaintiff 
was  entitled  to  recover,  then  the  verdict  for  4/.  45.  da- 
mages was  to  stand ;  but  if  otherwise,  then  a  verdict  was 
to  be  entered  for  the  Defendant,  with  10/.  105.  dan^iges, 
instead  of  the  return,  the  jury  having  found  that  the 
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1*824.        arrears  of  rent  amounted  to  that  sum,  and  that  the  goods 
distrained  were  of  that  value. 
This  case  was  argued  twice;    in  Easier  term  1823, 
BowLBY.     and  again  this  day,  when 

The  Court  called  on  Bosanquet  Seijt,  who  was  for 
the  Defendant,  to  confine  himself  to  the  point,  whether 
or  no  the  payment  of  interest  by  Northwoody  as  agent, 
and  therefore  with  the  consent  of  Harcourty  did  not 
operate  as  a  discharge  on  the  plea  of  riefis  in  arrear. 

It  was  then  urged,  that  this  rent  was  pdd  with 
Harcourfs  money,  by  Northwood^  in  his  capacity  of 
agent  to  Harcourt^  and  not  as  lessee  of  the  premises. 
[Best  C.  J.  But  he  was  lessee  as  well  as  agent,  and  the 
payment  having  been  acquiesced  in  so  long,  must  be 
presumed  to  have  been  made  with  the  assent  of  //ar- 
eowrt.']  The  money  paid  to  the  Sun  Fir&^ffiCe  was  in- 
terest on  a  debt,  and  not  rent ;  it  was  money  due  firom 
Harcowrt^  which  he  alone  was  bound  to  pay,  and  there-' 
fore  cannot  avail  the  Plaintiff  on  a  plea  of  Hens  en  arrierej 
as  against  the  RamsbottomSf  who  were  the  persons  l^ally 
invested  with  the  reversion  on  Northwood*s  term, — 
entitled  to  rent  from  the  lessee, —  and  who  never  gave 
any  authority  for  the  payment  of  this  interest  out  of  the 
rent.  [Best  C.  J.  The  Plaintiff  never  acknowledged 
die  Eamsboitoms  as  landlord;  they  therefore  cannot 
stand  in  a  better  situation  than  Harcourt."]  But  there 
was  no  agreement  for  the  lessee  to  pay  this  interest  on 
behalf  of  his  lessor;  and  in  the  absence  of  any  such 
agreement,  he  cannot  be  allowed  to  dispute  his  lessor^s 
claim  to  rent.  No  assent  to  the  payment  of  the  interest 
by  the  lessee  out  of  the  rent  can  be  collected  from  the 
case ;  and  the  statement  that  Nortkioood  acted  as  agent 
seems  to  rebut  any  such  presumption. 

Best 
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^EST  C.J.  We  certainly  shall  not  overrule  the  de-  1894. 
cision  we  have  pronounced  this  term  in  Alchome  v. 
Gomme  {a\  nor  allow  a  tenant  to  dispute  the  title  of  his 
landlord ;  but  what  is  this  case  ?  The  Defendant  makes 
four  cognizances,  and  acknowledges  the  taking  of  the 
Plunti£P's  goods  for  rent  due  from  the  Plaintiff  as 
tenant  to  BamsboUom  and  Co. ;  for  rent  due  from  Saul^ 
as  their  tenant ;  and  from  Northwood,  as  their  tenant ; 
to  which  the  Plaintiff  answers,  first,  t  do  not  hold  of 
BamAaitomt;  and,  seootidly,  if  I  do,  there  is  no  rent 
due  from  me.  One  fact  is  most  material ;  the  interest  of 
Banaboitom  and  Co.  has  never  been  acknowledged  by 
either  party ;  they  therefore  only  stand  in  the  situation 
otHattoutt;  and  if  what  has  been  done  amounts  to 
payment  to  Harcourt^  it  is  also  payment  to  Bamsbottont 
wd  Co.  Does  this  transaction,  then,  amount  to  pay- 
inefit  of  rent  to  Hareourt  ?  It  is  true  the  jury  have  not 
iband  it  so^  but  they  have  submitted  the  facts  to  us,  and 
we  are  to  draw  the  proper  inference  from  them.  It  is 
stated  as  a  fact,  tliat  from  1816  to  1820,  Northtttood 
paid  to  the  Sun  Fire-ofiice  the  interest  due  upon  the 
mortgage,  and  that  during  all  this  time  no  objection 
was  made  to  the  payment;  must  it  not,  therefore,  be 
presumed  to  have  been  paid  with  the  landlord's  assent? 
It'  is  contended,  that  it  was  paid  with  Harcourfs 
money:  there  is  nothing  in  the  case  to  show  that: 
the  case  states  that  Northwood  was  Harcaurfs  agent : — 
but  he  Was  also  his  lessee ;  and  supposing  the  interest 
to  have  been  paid  by  the  lessee  with  the  assent  of 
Harcouurtj  there  is  no  rent  due  to  him.  If  there  is 
no  rent  due  to  Harectart^  there  is  none  due  to  those 
who  stand  in  his  place.  The  conveyance  to  tliem 
took  place  in  1818,  and  the  payment  of  interest  con- 
tinued two  years  afterwards  without  any  objection  on 
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.their  part;  they  therefore  must  be  deemed  to  have  been 

satisfied  with  that  payment     It  has  been  urged,  that 

,Harcourt  alone  was  responsible  for  the  payment  of  this 

interest,  and  that  it  ought  not  to  affect  tlie  Ramsbottom^ 

.claim  for  rent.    I  cannot  see  that.     If  I  purchase  an 

^estate  charged  with  a  mortgage,  I  purchase  it  subject  to 

the  incumbrance,  and  must  be  prepared  to  defray  the 

claim ;  so  that  the  Ramsbottoms  are  not  injured  by  this 

decision;   they  have  such  interest  in  the  property  as 

Harcourt  could  convey,  and  if  they  had   received  the 

rent  in  dispute  must  have  paid  it  again  in  the  shape  of 

interest  to  the  Sun  Fire-office.     At  all  events,  upon  the 

facts  of  this  case,  they  must  be  taken  to  have  assented 

.  to  the  payment,  and  therefore  the  Plaintiff,  is  entitled  to 

judgment,  upon  the  plea  oXriens  in  arrear. 


Park  J.  The  simple  question  for  us  to  decide  is, 
whether  the  plea  of  riens  in  arrear  is  not  supported  by 
the  statement  of  &cts  in  this  case.  And  I  think  we 
must  presume,  that  the  payment  of  the  interest  in  ques- 
Uon  was  made  with  the  assent  of  the  landlord ;  so  that 
in  coming  to  this  conclusion  we  violate  no  rule  of  law ; 
we  do  not  say,  that  the  tenant  may  pay  his  landlord's 
debt  without  any  assent,  but  only,  that  if  a  demand  in 
.  respect  of  interest  on  a  mortgage  be  paid  with  his  as- 
.  sent,  that  is  equivalent  to  payment  of  so  much  rent, 
and  though  the  tenant  cannot  plead  a  set  o%  he  may 
.avail  himself  of  the  payment  under  the  plea  of  riens  in 
arrear.  In  Taylor  v.  Zamira  (a),  the  same  thing  was  per- 
mitted in  respect  of  a  payment  of  ground-rent,  and  we 
therefore  think  the  Plaintiff  entitled  to  judgment. 

BuRRouGH  J.  concurring. 

Judgment  was  given  for  the  Plaintiff  on 
the  plea  of  riens  in  arrear. 
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Rawson  and  Another,  Assignees  of  Wilkinson,     Maj  a. 
a  Bankrupt,  v.  Haioh  and  Others. 

TN  this  cause,  which  was  tried  at  the  Guildhall  sittings.  On  the  3d  of 

after  Hilari/  term  last,  before  Lord  Gifard  C.  J.,  the  h^d  *a^oimtd 

Plaintifis'  evidence  was  commenced  by  putUng  in  the  to  meet  Z. 
commission  of  bankrupt  and  proceedings  against  Richard  r^^P^cting 

Wilkinson,     The  trading  was  thereby  substantiated,  but  j^  which  fT. 

the  proof  of  the  act  of  bankruptcy  was,  as  contended  was  interested, 

by  the  Defendants'  counsel,  insufficient,  and  his  lordship  "!  ^   ^  *P* 

reserved  that  point,  with  liberty  for  the  Defendants  to  and  departed 

move  for  a  nonsuit  thereon.  ,     Frames 

rr^\  •    •  *•  1       1  I  1  y       o  leaving  furX. 

The  commission  of  bankrupt  bore  date  the  6th  of  a  letter,  in 
Sqptember^  1822.  ^^»ch  he  said, 

The  deposition  of  the  act  of  bankruptcy  was  dated  ^^^1^  j  ^^ 
the  17th  September^  1822,    and  was  made  by  William  in  ten  days; 
Llewellyn.     After  setting  out  the  examinant's  knowledge  *?      j^T^i 
of  the  bankrupt,  and  proving  his  trading  for  the  space  makepropo" 
of  four  ^ears  immediately  antecedent  to  the  commission,  •'^'^  ^^  your 
it  stated  that  on  or  about   tlie   second  of  Jidy^  1822,  ^iwillwriTe 
Wilkinson  had  a  meeting  with  the  examinant  relative  to  to  B.  and  .S^.» 
some  accounts  in  which  Wilkinson  had,  as  examinant  un-  ^°      not  feel 

uneasy  ^o^iX. 

derstood  and  believed,  an  interest,  and  at  such  meeting  them,  or  any 
an  appointment  was  made  for  the  following  morning  at  ®^  your  son's 
eleven  o'clock,  when  the  accounts  were  to  be  produced,       On  the  next 

day,  he  wrote 
to  Zr.  a  letter 
ftom  Calaitt  in  which  he  said,  "  If  you  could  accompany  my  brother,  you  would 
contribute  to  get  the  bminess  settled  a  moment  the  sooner ;"  and  on  the  id  of 
August  be  wrote  from  Paris^  saying,  "  As  some  of  B,  Z/s  (L.'s  son's)  creditors 
biYe  threatened  to  make  me  solely  responsible,  I  am  under  the  necessity  of  remain- 
ing in  France^* 

Held,  that  these  letters  were  admissible  in  evidence  and  sufficient  to  establish  an 
*ct  of  bankruptcy,  by  shewing  with  what  intention  fV.  departed  the  realm, 
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and  the  business  relating  thereto  to  be  finished.  That 
on  the  morning  of  the  3d  of  July  examinant  went  to 
Wilkinsoris  lodgings,  where  the  appointment  was  to  be 
kqpt)  when^  instead  of  meeting  with  Wilkinson^  examin- 
ant received  from  WWcinsoris  brother  a  note,  (marked 
B),  and  two  or  three  days  after,  examinant  received  from 
Wilkinson  a 'letter  (marked  C).  The  examinant  then 
deposed  to  the  signature  of  Wilkinson  to  the  letter 
(marked  A),  and  concluded  with  stating  his  belief  that 
Wilkinson  did  not  attend  to  the  appointment  in  conse- 
quence of  his  apprehension  that  a  writ  had  been  or  was 
about  to  be  issued  against  him. 

The  note  marked  B  was  from  Wilkinson  to  UeaoeUyn^ 
and  afier  alluding  to  WilkinsorCs  sudden  departure j  pro- 
ceeded, ^^  a  letter  from  Paris^  on  urgent  business  is  the 
cause.  I  shall  be  back,  I  hope,  in  ten  days :  in  the 
mean  time  /  shall  make  proposals  to  your  son^s  creditors j 
and  trust  on  my  return  to  find  all  settled ;"  and  then  in 
a  postcript,  *^  I  will  write  immediately  to  Messrs.  B. 
and  S.  at  Bristol^  so  do  not  feel  uneasy  about  them  or  any 
of  your  son's  friends ;  my  brother  will  deliver  you  your 
account  current  with  your  son." 

The  letter  marked  C  was  also  from  R,  Wilkinson  to 
Uewellyn^  dated  Calais,  4th  July,  1822,  and  was  as  fol- 
lows :  **  My  brother  will  shew  the  letters  I  have  written 
for  Bristol  and  Yorkshire :  —  I  hope  you  will  approve 
of  them.  If  you  could  accompany  him  in  the  rounds 
which  he  is  going  to  make,  you  xoould  contribute  to  get 
the  business  settled  a  moment  the  sooner ,  and  then  your  ac- 
count  current  can  be  arranged  in  two  hours  between  us,  I 
am  so  much  tired  with  writing  that  I  can  hardly  keep 
my  head  up,  so  you  must  excuse  brevity,  particularly  as 
I  have  to  go  ofi*  to-night  for  Paris.** 

The  letter  marked  A  was  from  R.  Wilkinson^  dated 
Parisy  the  2d  oi  August,'lS2%   addressed  to  Messrs. 
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9V.  and  Jl  B.  Sedgwick j  and  the  following  extract  18S4. 
idone  bore  on  this  case  :  **  as  some  of  Mr.  fV.  B. 
ZJewellyn^s  creditors  have  threatened  to  make  me  solely 
responsible,  I  am  under  the  necessity  of  remaining  Haigh, 
in  France,  apprehensive  that  some  lawsuit^  or  even 
arrest,  may  be  instituted  against  me,  and  which  would 
ruin  all  my  hopes  and  expectations  for  hereafter ;  I  there- 
fore feel  myself  under  the  necessity  of  requesting  of 
them  all  a  declaration,  that  no  arrest  or  lawsuit  shall  be 
put  in  force  against  me;  and  I  trust,  gentlemen,  you 
will  have  no  objection  to  grant  me  the  same,  being  per- 
fi^ctly  convinced  that  a  personal  interview  will  do  more 
towards  the  settling  of  Mr.  Liewellyrfs  concerns  than 
can  be  done  by  correspondence." 

The  act  of  bankruptcy  relied  on,  was  the  departing 
die  realm  with  intent  to  defraud  or  delay  creditors. 
A  verdict  having  been  found  for  the  Plaintiffi, 

Vaughan  Seijt.  obtained  a  rule  nisi  to  set  it  aside,  and 

enter  a  nonsuit  instead;  and  being  now,  called  on  to 

support  his  rule,  he  contended,  first,  that  the  expressions 

in  the  two  first  letters  were  so  vague  and  general  that  it 

was  impossible  to  coUect  fi*om  them  any  indication  of  an 

btention  to  delay  or  defraud  creditors.     Secondly,  that 

the  letters  from  Calais  and  Paris  were  not  admissible  in 

evidence.     A  bankrupt  is  not  a  competent  witness  to 

support  his  own  commission ;  Field  v.  Curtis  (a),  Wyatt 

V.  Wilkinson,  (i)     Nor  are  his  declarations  admissible 

for  such  a  purpose,  when  made  subsequently  to  the  act 

which  it  is  proposed  to  establish.  Bobson  v.  Kemp  (c), 

'  Watts  V.  Thorpe  (cQ,  Marsh  v.  Meager,  (e)    The  act  of 

bankruptcy  relied  on  in  the  present  case,  was  depart- 

(a)  2  Str.  829.  (</)  I  Camph,  376. 

(b)  5  Bjp.  187.  (e)  I  Stark'Uf  353. 
(r)  AEsp.iiz. 
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ing  the  realm ;  letters,  therefore,  written  after  the  party 
was  out  of  the  realm,  were  subsequent  to  the  act,  and 
formed  no  part  of  the  res  gesta.  If  a  letter  written  like 
that  from  Paris,  a  month  after  the  party  left  England^ 
can  be  admitted,  it  is  impossible  to  draw  any  line  as  to 
the  period  after  which  his  declaration  shall  be  excluded. 
Hitherto  the  period  has  been  defined  by  admitting  only 
such  declarations  as  accompanied  the  act  of  bankruptcy ; 
but  it  does  not  appear  that  Wilkinson  left  the  realm  to 
defraud  or  hinder  his  creditors,  and  if  he  did  not  de- 
part with  that  view,  his  afterwards  staying  abroad  with 
that  view  would  not  of  itself  be  an  act  of  bank- 
ruptcy. 


.Best  C.J.  It  appears  from  the  learned  Judge's 
report,  to  have  been  left  to  the  jury  to  determine 
whether  or  no  Wilkinson  had  committed  an  act  of 
bankruptcy ;  if  so,  the  only  point  for  us  to  determine 
is,  whether  evidence  was  adduced  of  such  an  act  The 
words  of  the  statute  (a)  are,  "  If  any  merchant  —  shall 
depart  the  realm  —  or  otherwise  —  absent  himelf — to 
the  intent  or  purpose  to  defraud  or  hinder  any  of  his 
creditors  —  he  shall  be  reputed,  deemed,  and  taken 
for  a  bankrupt."  It  is  not  necessary  for  us  to  decide, 
whether,  if  a  party  leaves  the  realm  with  one  purpose, 
and  afterwards  stays  away  with  another,  namely,  to  de- 
fraud his  creditors,  such  a  staying  away  would  be  an 
act  of  bankruptcy,  because,  upon  the  evidence  before  us, 
I  am  clearly  of  opinion  that  Wilkinson  departed  the 
realm  with  intent  to  hinder  his  creditors.  In  the  letter 
of  the  3d  of  Juli/t  which  he  left  at  his  lodgings  at  the 
time  of  his  departure,  and  which  was  addressed  to  a 
person  who  had  had  a  meeting  with  him  relative  to 
some  accounts  in  which  he  was  interested,  afler  speaking 


(a)  13  £//'«•  c,  7.  /•  X. 
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of  his  sudden  absence,  he  says,  ^*  In  the  mean  time  I 
shall  make  proposals  to  your  son's  creditors,"  and  ^^  I 
will  write  immediately  to  Messrs.  jR.  and  5.,  so  do  not 
feel  uneasy  about  them,  or  any  of  your  son's  friends :" 
Was  not  this  letter  of  itself  sufficient  to  raise  suspicion  ? 
But  in  a  letter  dated  the  very  next  day  from  Calais^  he 
says,  *^  If  you  could  accompany  my  brother  in  the  rounds 
which  he  is  going  to  make,  you  would  contribute  to 
get  the  business  settled  a  moment  the  sooner,  and  then 
your   account  current  can  be  arranged  in  two  hours 
between  us.*'     Does  not  this  letter  shew  that  he  was 
embarrassed  in  his  affairs,  and  that  he  departed  because 
be  apprehended  bis  creditors  would  act  hostilely?  Then 
oomes  the  third  letter  from  Paris,  in  which  he  says,  ^^  As 
some  of  Mr.  W.  B.  UemellyrCs  creditors  have  threatened 
to  make  me  solely  responsible,  I  am  under  the  necessity 
of  remaining  in  France,"     Now,  when  these  letters  are 
coupled  with  the  fact  of  his  running  away  in  a  hurry,** 
would  not  a  jury  be  warranted  in  finding  that  he  went' 
to  avoid  his  creditors  ?  If  so,  there  has  been  a  clear  act' 
of  bankruptcy.     But  it  has  been  urged,  that  the  second 
and  third  letters  having  been  written  subsequently  to 
the  act  of  depaiting  the  realm,  were  not  admissible  in' 
evidence :  I  am  clear  that  they  were  admissible.     The 
going  abroad  was  of  itself  an  equivocal  act,  and  where' 
an  act  is  equivocal,  we  must  get  at  the  motive  with 
which  it  was  committed.     In  ninety-nine  cases  out  of 
a  hundred,  this  can  only  be  got  at  by  the  declarations 
of  the  party  himself.     The  present,  therefore,  is  an  ex- 
ception to  the  rule  which  says,  that  a  party  shall  not 
make  himself  a  bcmkrupt  by  his  own  declarations.     It  is 
true,  this  exception  must  be  taken  subject  to  limitations ; 
—  a  line  must  be  drawn ;  —  and  it  is  clear  that  a  party- 
must  not  be  enabled  to   avail  himself  of  declarations 
made  at  a  time  long  subsequent  to  the  act  in  question. 
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The  declarations,  in  order  to  be  admissible,  must  be 
made,  or  the  letters  written,  at  the  time  of  the  act  in 
question ;  but  it  is  sufficient  if  they  are  written  at  any 
time  during  the  continuance  of  the  act ;  the  departing 
the  realm  is  a.  continuing  act,  and  these  letters  were 
written  during  its  continuance.  If  there  was  an  inten* 
tion  to  hinder  creditors,  it  is  not  necessary  that  tbey 
should  actually  have  been  hindered,  or  even  have  called 
and  been  denied.  The  jury,  therefqre,  were  warranted 
in  the  finding  they  have  come  to,  and  the  present  rule 
must  be  discharged. 


Park  J.    I  do  not  enter  into  the  question,  whether 
the  act  of  merely  departing  the  realm  is,  unexplained^ 
an  act  of  bankruptcy ;   but  I  am  satisfied  that  declar- 
ations made  during  departure  and  absence  are  admissi* 
ble  in  evidence  to  shew  the  motive  of  the  departure.  It  is 
impQssible  to  tie  down  to  time  the  rule  as  to  the  declar- 
ations :  we  must  judge  from  all  the  circumstances  of  the 
case;    we  need  not  go  the  length  of  saying,  that  a 
declaration  made  a  month  after  the  bet  would  of  itself 
be  admissible;  but  if,  as  in  the  present  case,  there  are 
connecting  circumstances,  it  may,  even  at  that  time, 
form  part  of  the  whole  res  gestae.  I  was  present  at  the  trial, 
of  Bateman  v.  Bailey  (a),  and  the  learned  judge  who 
presided  thought  that  declarations  made  subsequently 
to.  the  act  were  within  the  rule  which  excludes  the 
bankrupt  from  proving  his  own  act  of  bankruptcy :  but 
the  Court  of  King's  Bench  held  otherwise,  and  sent 
the  case  down  for  a  new  trial,  because  there  might  be 
no  other  means  of  getting  at  the  motives  which  occa- 
sioned the  act  in  question.     The  declarations,  however, 
must  be  connected  with  the  state  of  the  party's  mind  at 


{a)  s  T.R.si%' 


the 
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the  time^  and  in  the  present  instance  I  think  the  con- 
nection sufficiently  clear  for  the  admission  of  the  letters. 

BuRRouGH  J.  I  was  a  commissioner  of  bankkoipts 
many  years,  and  I  should  have  had  no  doubt  on  letters 
such  as  these. 

Rule  discharged. 
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Charles  Tufton  Blicke  t;.  John  Dymoke, 

Clerk. 


Maj  46. 


Plaintiff  declared  against  Defendant  u  covenant  Where  De- 
on  a  deed  between  Ijemis  Dymoke  Esquire,  cham-  '^nd*"^  an<l 
pion  of  England^  of  the  first  part,  the  Defendant  of  the  ^  tenant^for 
second  part,  and  Charles  Blicke^  since  deceased,  of  the  ^^^  o^  ^n  et- 
third  part;  by  which,  after  reciting  that  under  the  will  ^^^  "^ 
of  J.  Dt/moke^  deceased,  divers  estates,  including  the  in  taU  to  the 
messuage  thereinafter  mentioned,  stood  limited  to  the  ^'  ***^  ^^ 
use  of  i.  Dymoke  for  life,  with  remainder  to  the  use  of  ^^  ,,f  ^^ 
trustees  in  trust  to  preserve  contingent  remainders,  with  fendant,)  con- 
remainder  to  the  first  and  other  son  and  sons  of  i.  Z^.  ^  .  f"  **"  j 
moke  in  tail  male,  with  remainder  to  the  use  of  the  covenanted 

Defendant  for  life,  with  remainder  to  the  use  of  trus-  ^'  ^*  ^^ 

son  of  Xr.  D. 

who  should 

come  of  age*  or  8uch  other  person  as  should  become  competent  to  complete  a  title  to 

the  premises,  shouldi  upon  the  request  of  the  purchaser  or  his  heirs,  by  recovery, 

fine*  or  other  assurance  as  counsel  should  advise,  effectually  convey  the  premises  to 

Plaintiff ;  the  purchaser  having  died,  and  his  heir  having  requested  Defendant  to 

cause  his  eldest  son,  then  ^  age,  to  suffer  a  recovery,  and  the  Defendant  having 

refused,  and  these  facts  being  alleged  in  the  declaration, 

Held,  that  it  was  not  necessary,  in  a  declaration  on  this  covenant  by  the  heir  of 

the  purchasefy  to  allege  that  the  Defendant  had  notice  of  such  heir  having  becom* 

entitled  to  the  property  ;  nor  that  counsel  had  advised  a  recovery  to  be  suffered  ;  nor 

that  Plaintiff  had  offered  to  make  a  tenant  to  the  praecipe* 

tees 
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I8f  4k  tfies  to  preserve  contingent  remainders,  with  remainder 
to  Defendant's  first  and  otlier  son  and  sons  in  tail  male, 
with  divers  remainders  over ;  they,  the  said  Zr.  Dj^moke 
and  the  Defendant,  by  bargain  and  sale,  conveyed  to  the 
Flaintifl^  No.  229,  in  the  Strand^  to  have  and  to  hold  the 
sam^  unto  the  Plaintiff,  his  heirs  and  assigns,  daring  the 
aataral  lives  o(  L.  D.  and  the  Defendant,  and  the  life  of 
the  survivor  of  them,  and  during  all  the  other  estates 
and  interests  of  them  or  either  of  them  therein :  and 
Zfo  D.  for  himself,  his  heirs,  executors,  and  administra- 
tors, and  for  and  on  behalf  of  his  first  and  other  son  and 
sons,  and  the  Defendant  for  himself  his  heirs,  execu- 
tors, and  administrators,  and  for  and  on  behalf  his  first 
and  oth^r  son  and  sons,  did  thereby  severally  and  re- 
spectively, and  not  jointly,  covenant,  promise,  and  agree 
tk>  and  with  Charles  Blicke^  since  deceased,  his  heirs  and 
assigns,  in  manner  following;  that  is  to  say,  that  diey, 
the  said  L.  D.  and  the  Defendant,  or  one  of  them,  had 
power  to  convey ;  and  also  that  the  first  son  or  otlier 
heir  male  of  the  body  of  L.  D.  who  should  first  attain 
the  age  of  twenty-one,  kx  in  default  of  such  first  son  or 
other  heir  male  of  L*  D.  attaining  such  age,  the  first 
son  or  other  heir  male  of  the  body  of  the  Defendant  first 
attuning  the  age  of  twenty-one  years,  or  such  other 
person  or  persons  as  under  the  uses  of  the  will  or 
otherwise  should  first  become  legally  competent  by 
common  recovery  or  otherwise  to  complete  a  good  title 
to  the  fee  simple  of  the  said  messuage  or  tenement  and 
premises,  should  and  would,  upon  the  request  of  Charles 
Blickcf  since  deceased,  his  heirs  or  assigns,  but  at  the 
proper  costs  of  L.  D.  and  the  Defendant,  by  such  com- 
mon recovery,  fine  or  fines,  and  other  assurances  as 
counsel  should  advise,  well  and  effectually  convey  and 
assure  the  said  messuage  or  tenement  and  premises,  or 
the  reversion  and.  inheritance  in  fee  simple  thereof,  unto 
and  to  the  use  of  Charles  Blickc^  his  heirs  and  assigns 
for  ever,  or  otherwise  as  his  or  their  counsel  should 

direct. 
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direct.  There  was  also  a  covenant  to  make^  upon  every  1824. 
reasonable  request,  and  at  Charles  Blicke^s  cost,  all  such 
farther  assurances  as  by  Charles  Blicke  or  his  counsel 
should  be  reasonably  advised,  devised,  or  required* 
Averment  of  the  seisin  of  Charles  Blicke^  his  death,  and 
the  consequent  seisin  of  the  Plaintiff  as  his  heir ;  and 
also  of  the  death  of  L.  Z>.  without  heir  male ;  and  that 
Henry  Dymoke^  being  the  first  son  of  the  Defendant  who 
attained  twenty-one,  came  of  age  in  March^  1822,  where- 
upon the  Plaintiff  requested  the  Defendant,  together  with- 
//.  D^  to  suffer  a  common  recovery  of  the  said  messuage 
to  the  use  of  the  Plaintiff  and  his  heirs.  Breach,  that 
Defendant  did  not,  when  he  was  so  requested  as  afore- 
said,  or  at  any  other  time,  together  with  H.  D.,  sufier 
and  cause  H.  D.  to  suffer  a  common  recovery,  so  and  vx 
such  manner  as  in  that  behalf  aforesaid,  but  refused  so 
to  do.  Further  averment,  that  the  Plaintiff  did  request 
the  Defendant  to  cause  H.  D.  by  a  common  recovery, 
as  by  counsel  then  and  there  in  that  behalf  was  advised^ 
to  convey  and  assure  the  said  messuage  in  fee  simple 
unto  and  to  the  use  of  the  Plaintifi^  his  heirs  and  assigns 
for  ever.  Breach,  that  the  Defendant  did  not,  when  he 
was  so  requested,  or  before  or  since,  well  and  effectually 
convey  and  assure  the  messuage  and  premises  in  man- 
ner in  that  behalf  aforesaid,  or  in  any  other  manner, 
but  neglected  and  refused  so  to  do.  Demurrer  and 
joinder. 

Taddxf  Serjt  in  support  of  the  demurrer.  The  De« 
fendant  covenants  that  his  first  son  shall  suffer  a  recovery 
upon  request:  the  Plaintiff,  therefore,  ought  to  have 
averred  a  request  to  the  Defendant's  son,  as  he  alone 
was  competent  to  suffer  a  sufficient  recovery.  Secondly^ 
it  was  incumbent  on  the  Plaintiff  to  take  the  first  step, 
and  by  giving  the  name  of  a  demandant  and  tenant,  to 
put  the  Defendant  in  a  condition  to  perform  his  cove- 
nant. Moorcy  8 1 0.    Bac.  Abr.  Condii.  67  3.     And  the  old 

law 
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1824.  law  went  much  farther.  Vin.Abr.Cotidit.Y.c.  U.  c. 
Palmer's  case,  {a)  Hutton^  48.  Thirdly,  as  the  De- 
fendant covenants  to  complete  the  title  by  such  common 
Dtmokb.  recovery. and  other  assurances  as  counsel  should  advise, 
there  ought  to  have  been  an  averment  of  what  counsel 
had  advised,  and  of  notice  to  Defendant  of  Plaintiff's 
title.     Stajffbrd  v.  Bottome.  ffi) 

Bosanquet  Seijt.  contra.      Notice  was  not  necessary. 
Reynolds  v.  Davies  (c),  Skip  v.  Hook  {d\  Bristow  v.  Bris- 
tawe  {e\  Hitigen  v.  Payn.  {/)     But  even  if  notice  were 
necessary,  it  is  implied  in  the  averment  of  a  request  tcU' 
perfonn  the  covenant.    Vin.  Abr.  Gondii.  A.  D.     Com. 
Dig*  CondiU  L.  9.  Pleader^  75.,    where   the   cases   are 
^Uected  in  great  numbers,  as  Fletcher  v.  Pynfett  {g\ 
Berisford  v.  Woodrqff*{h\    Crane  v.  Crampton  (i),   Al^ 
firey  v.  Blachamore  (A:),  Anon.^  Poph.  1 36.    Some  of  these, 
it  is  true,  were  cases  of  bond,  or  alter  verdict;  but  the 
judgment  of  the  court  did  not  proceed  on  those  grounds. 
In  Alfrey  v.  Blackamore^   Whitlock  J.  says,    "  the  sole 
point  considerable  here  is,  whether  the  nodce  be  any 
part  of  the  promise ;  as  to  this,  nothing  can  be  the  sub- 
stantial part  of  the  assumpsit  but  that  which  is  contained 
in  the  declaration;  request  is  to  be  made  to  him  to  have 
him  by  this  to  take  notice  that  the  marriage  is  past,  so 
that  the  request  and  notice  is  all  one,  and  no  cause  there 
is  to  express  any  notice  to  be  given  to  him,  the  request 
being  a  sufficient  notice  of  itself,  and  clearly  no  notice 
ought  to  be  here  laid  in  the  declaration."     The  case  in 
Godbolt  does  not  appear  to  have  been  after  verdict ;  but 
even  if  it  were.  Lord  Coke  held,    <^  that  there  needed 
not  any  notice,  because  there  was  not  any  penalty  in 
the  case." 

{a)  s  R^P'  a5«  (/)  Cro,  Jae.  475. 

(h)  Cro,  BU%.  298.  (g)  Cro.  Jac.  ;o2. 

(c)  iB.^P.  615.  (Jb)  Cro.  Jac.  404. 

(/)  Com»  Rep,  56a.  (/*)  Cro,  Car.  35* 


'(#)  CM,  x6i.  (A)  3  Buljtr.  326. 
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Tad^.  Reynolds  v.  Davies  and  Skip  t.  Hookf  which 
were  cases  on  bills  of  exchange,  do  not  apply,  because 
a  party  liable  on  a  bill  is  bound  to  take  notice  of  the 
extent  of  his  own  liability.  In  the  cases  afler  verdict, 
the  Court  would  imply  that  notice,  if  necessary,  had 
been  given  ;  but  no  implication  can  be  made  on  a  de- 
murrer. The  rest  of  the  cases  cited  were  decisions  on 
bonds,  which,  like  the  cases  on  promissory  notes,  stand 
altogether  on  a  footing  different  from  that  of  the  present, 
because  an  obligor  is  bound  at  his  peril  to  take  notice 
of  the  responsibility  he  has  incurred,  and  to  exempt 
himself  from  it,  if  he  can,  by  pleading. 


169 


The  Court  stopped  Bosdnquet  as  to  the  other  points.^        1824. 


Blicke 

V, 

Dymokb. 


Best  C.  J.  This  is  an  action  against  John  Dymoke^ 
derk,  for  breach  of  covenant,  and  it  is  material  for  us 
to  look  at  the  particular  terms  of  the  covenant,  and  of 
the  breach  assigned.  It  appears  that  Charles  Blicke^ 
the  ancestor  of  the  Plaintiff,  purchased  a  house  in  the 
Sirandy  of  which  the  late  champion  of  England,  Ijems 
Ihpnokef  was  tenant  for  life,  with  several  remainders  over 
in  tail.  It  is  clear,  therefore,  that  Blicke  having  pur- 
chased the  fee,  could  not  obtain  a  complete  title  without 
the  aid  of  a  recovery.  It  appears  also  in  the  pleadings, 
that  whether  or  not  there  were  children  of  Lewis  Dt/moke 
in  existence,  Henry  Dymoke  the  son  of  the  Defendant 
was  a  minor,  so  that,  at  th|it  time,  he  could  not  suffer 
an  effectual  recovery.  Such  being  the  situation  of  the 
parties,  what  is  the  covenant  in  question,  *^  That  the 
first  son,  or  other  heir  male  of  the  body  of  Leivis  Ih/- 
moke  who  should  first  attain  the  age  of  twenty-one  year$, 
or  such  other  person  as  should  first  become  legally 
competent  to  complete  a  good  title  to  the  fee  simple, 
should,  at  the  request  of  Charles  Blicke^  his  heirs  or 
assigns,  by  such  common  recovery,,  fine  or  fines,  and 
other  assurances   as   coun^l  should  advise,  effectually 

convey 
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k8M.  convey  the  premises  in  fee  simple  to  Charles  BUcke%  his 
heirs  and  assigns,"  There  is  an  averment,  that  Lewis 
Dynoke  died  without  issue;  that  Henry  Dymoke^  eldest 
son  of  the  Defendant,  came  of  age  in  1822 ;  and  that 
the  Plaintiff  requested  the  Defendant,  together  with 
Henry  Dymoke^  to  suflfer  a  recovery  of  the  premises  to 
the  use  of  the  Plaiotifl^  and  then  the  breach  assigned  is, 
^  That  the  Defendant  did  not,  when  he  was  so  requested, 
jor  «t  any  other  time,  together  with  Henry  Dymoke^ 
«u&r  and  cause  Henry  Dymoke  to  suffer  a  recovery  to 
the  use  of  the  Plaintiff,  but  refused  so  to  do.''  It  ap- 
pears, therefore,  that  he  was  to  cause  a  recovery  to.be 
sufiered  at  all  events,  and  to  convey  by  such  other  as- 
surances as  counsel  should  advise;  that  he  was  requested 
to  cause  the  recovery  to  be  suffered,  and  that  he  re- 
fused to  do  so. 

To  this  declaration  several  objections  have  been  made, 
but  the  only  one  that  appeared  to  me  material  was,  that 
'there  is  no  allegation  of  the  Defendant's  having  received 
notice  that  the  title  to  the  premises  had  devolved  upon 
Ae  Plaintiff. 

I  confess  that,  imassisted  by  the  light  of  former  ages, 
-I  should  have  thought  a  perfect  stranger  to  the  Defend- 
ant ought  to  have  given  him  notice  that  he  was  become 
•possessed  of  such  an  interest  in  the  property  as  would 
authorise  him  to  call  upon  the  Defendant  for  the  per- 
formance of  his  covenant ;.  but  by  a  series  of  cases  it 
has  been  decided,  that  it  il  not  necessary  to  shew  any 
such  notice,  and  in  two  of  the  cases,  the  reason  asdgned 
is  this,  that  giving  notice  is  no  part  of  the  promise; 
-by  which  I  understand,  that  it  is  only  necessary  for  the 
Plaintiff  to  shew  all  that  brings  him  within  the  covenant ; 
<any  grounds  <^  exemption  must  be  shewn  by  the  cove- 
nantor ;  and  that  this  is  so,  appears  from  the  decisions 
both  in  the  King's  Bench  and  Common  Pleas.  It  has 
been  urged  that  these  decisions  were  after  verdict;  but 
that  was  not  the  ground  of  the  judgment  in  the  prin- 
cipal 
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i^lpal  caae,  AUfrey  v.  Blackamore;  on  the  contrary,  the 
language  of  the  Court  expressly  excludes  any  such  sup- 
position. The  Court  says,  not  that  the  objection  came 
too  late,  but  that  the  all^;ation  required  ought  not  to 
fonn  part  of  the  declaration.  It  is  dear,  therefore,  that 
notice  to  the  covenantor  of  the  applicant's  title  is  not 
necessary;  a  requisition  to  have  the  recovery  suffered  is 
suflScient,  and  that  may  put  the  covenantor  upon  en- 
quiring whether  the  applicant  has  any  right  or  not  to 
make  tlie  requisition. 

The  next  objection  is,  that  there  is  no  allegation  of 
any  request  to  Hemy  Dymoke.  But  there  is  no  found- 
ation for  this  objection,  because  the  covenant  is  by  John 
Dj/maie^  aud  it  was  sufficient  for  the  covenantee  to  call 
on  John  Dynoke  to  perform  his  covenant,  or  to  cause 
Henry  Dyfmoke  to  do  so. 

It  has  also  been  urged,  that  it  ought  to  have  appeared 
on  the  declaration  that  the  suffering  of  a  recovery  was 
advised  by  counsel,  and  that  the  Defendant  had  notice 
of  this  circumstance.  The  case  to  which  we  have  been 
referred  for  this  position  is  indeed  a  strong  one ;  though 
it  can  hardly  be  sustained  to  its  full  extent,  but  to  the 
principal  point  laid  down  in  it,  I  fully  assent.  If  a 
covenant  be,  that  a  party  shall  execute  such  assurance 
ss  counsel  shall  advise,  the  Plaintiff  must  shew  what 
has  been  advised;  but  that  is  not  the  covenant,  the 
breach  of  which  is  complained  of  here.  In  the  first 
instance  the  Defendant  only  engages  to  cause  a  recovery 
to  be  suffered,  and  he  did  not  want  to  be  told  by  counsel 
that  such  a  proceeding  was  necessary,  because,  in  the 
language  of  the  deed,  it  is  admitted  to  be  necessary. 
The  recovery  he  was  to  cause  to  be  suffered  at  all  events, 
but  not  to  do  more  unless  counsel  should  advise :  this  is 
the  strict  meaning  of  the  language  of  the  covenant,  and 
the  words,  '^  as  counsel  shall  advise^^*  do  not  override 
the  whole  of  the  preceding  sentence,  but  only  the  stipu- 
lation for  assurances  other  than  a  recovery.     Therefore, 

'  strictly 


1824. 
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strictly  collecting  the  meaning  of  the  deed  from  the 
language  of  the  deed  itself|  our  judgment  must  be  for 
the  Plamtiffi 

Park  J.  I  concur  in  what  has  &llen  from  my  Lord 
Chief  Justice,  and  as  to  the  expression,  *^  as  counsel  shall 
advise^^*  it  applies  only  to  assurances  other  than  the 
recovery. 

BuRROuoH  J.  I  am  also  of  the  same  opinion.  The 
constant  course  of  pleading  is  to  assign  the  breach  in 
the  words  of  the  covenant  The  Plaintiff  states  in  sub- 
tance,  that  he  requested  the  Defendant  to  cause  the  re- 
covery to  be  suffered,  and  the  reiiisal  was  so  general  as 
to  render  it  unnecessary  for  the  Plaintiff  to  take  any 
further  or  more  particular  step. 

Judgment  for  the  Plaintiff. 


Afo/sS. 


Hill  t;.  Saunders. 


I.  Thehuf.     ^HE  declaration  stated  that,  on  the  14th  oi  Mai-ek, 
sue  for  irreari  1818,  by  a  certain  indenture  then  made  between  the 

of  rent  accni-    Plaintiff  and  Nancys  then  his  wife,  but  since  dead,  of 


iog  afbnr  the 

death  offals 

wtfe»on  a 

\tuit  of  her 

land  by  him- 

•df  and  wife 

under  teal 

uuring^  covers 

ture»  in  which  the  lessee  covenanted  with  the  husband  and  wife  and  the  heiri  of  the 

wife. 

s.  If  the  leaae  be  made  according  to  stat.  2%H.%»  r.  »8.  it  continues  during  the 
term,  notwithstanding  the  death  of  the  vrife ;  and  though  her  heir  is  entitled  to  the 
itaty  he  cannot  enter  or  iject. 

or 


the  one  part,  and  the  Defendant  of  the  other,  the  Plain- 
tiff and  his  said  then  wife  did  demise,  lease,  set,  and  to 
farm  let  unto  the  Defendant  certain  pieces  or  parcels 
of  land,  with  the  appurtenances,  in  the  parish  of  Han* 
bury  in  the  county  of  Worcester^  to  hold  the  said  pieces 
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or  [wroels  of  land  unto  the  Defendant,  his  executors 
and  administrators,  from  the  2d  oi  February  then  last 
past  for  twenty-one  years,  yielding  and  pajdng  therefore 
yearly  during  the  said  term  unto  the  Plaintiff  wdlA  Natuy 
his  then  wife,  since  deceased,^  the  rent  of  24A  by  two 
equal  portions  at  two  days,  viz.  on  the  2d  of  August  and 
on  the  2d  of  February  in  every  year;  and  the  Defendant 
did  diereby  covenant  with  the  Plaintiff  and  his  then  wife 
Nancys  and  the  heirs  of  the  said  Nancy ^  amongst  other 
things,  that  the  Defendant,  his  heirs,  executors,  or  admi- 
nktratcMTs  should  and  would  well  and  truly  pay,  or  cause 
Co  be  paid  unto  the  Plainti£P and  Nancyhis  then  wife,  the 
said  rent  of  242. ;  by  virtue  of  which  demise  the  Defend- 
ant afterwards,  on  the  15th  of  March  in  the  year  afore- 
said, entered  into  the  said  demised  pieces  or  parcels  of 
land,  and  became  possessed  thereof  for  the  said  term ; 
and  although  after  the  making  of  the  indenture  and 
during  the  term,  and  also  after  the  death. of  ^arary,  viz. 
on  the  2d  QfFebnmry^  1823,  the  sum  of  24/.  of  the  rent 
for  one  year  of  the  term  ending  on  that  day  became  due 
from  the  Defendant  to  the  Plainti£^  yet  the  same  con- 
tinued due,  in  arrear  and  unpaid,  contrary  to  the  co- 
venant 

There  were  several  pleas,  of  which  the  third  was,  that 
the  Plaintiff  never  had  any  thing  in  the  said  preniises, 
ezcq>t  in  right  of  Nancy ^  whose  estate  the  said  pieces  or 
parcels  of  land  were;  and  that  Nancy ^  after  the  making 
of  the  indenture,  and  before  any  part  of  the  said  sum  of 
24/.  became  due,  died  without  issue,  leaving  John  Actony* 
her  brother  and  heir  at  law,  whereupon  all  the  estate 
and  interest  which  the  Plaintiff  ever  had  in  the  said 
prendses  expired,  ceased  and  determined,  nor  had  he 
firom  thenceforth  thitherto  had,  nor  had  he  then,  any 
estate  or  interest  therein ;  and  that  John  Acton,  as  such 
hdr,  threatened  the  Defendant  to  fiject  and  evict  him 
from  the  possession  of  the  premises  unless  the  Defend- 

VouII.  I  ant 


1824. 
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I  S^i^*  wt  viQuJA  attom  and  become  his  tenant,,  and  ih»  Der 

"hll'  ^n^^*^  ^^^  fi>Fced  and  oUiged,  and  did  neoeasarily 

^.  ^JU)m  and  Wome  tenant  to  John  Aeton*^     Demufver 

*ALNDKw-  and  joinder. 

Voughan  Seijt.,  in  5upp<^  of  the  demurrer,  coa^ 
tended  ^t  the  plea  contained  no  anaw^  to  the  Plainr 
tiff's  action*  That  at  common  law,  a  lease  t^  husband 
and  wife  of  the  wife's  land  was  only  voidaUe  aft»  the 
death  of  the  wife,  and  did  not  become  void  till  actual 
^iitry  by  the  hdrs  of  the  wife ;  that  although,  the  8tafe» 
dS  H.  8.  c.  28.  s.  S.  enacts  that  the  rent  shall  deseend 
to  the  heirs  of  the  wife,  as  if  no  such  lease  had  beaa 
made,  yet>  as  under  the  sixth  sectiovi  the  heirs  are  qpecir 
ally  empowered  to  enter  after  any  act  done  by  the 
husband  alone  during  coverture,  in  respect  of  the  freer 
hold  of  his  wife,  it  must  be  intended  iforticri  that  suck 
entry  is  necessary  to  avoid  an  act  done  by  husband  and 
wife  jointly*  He  referred  to  Dixon  v.  Ham$(»{a\ 
where  it  was  holden  that  the  husband  might  distraia  under 
such  a  lease  as  the  present  for  rent  which  accrued  after 
the  death  of  his  wtfe;  —  to.  Anderson  v.  McoffmdalB.^byf 
where  a  covenant  to  A.  and  his  assigns,  and  to.  A  amd 
hifl  assigns,  to  pay  a»  annuity  during  B.'a  hSsf  was 
hold€a  a  cov^iant  in  which  A.  and  B.  had  a  joint  legak 
interest,  and  oa  the  death  of  A.  the  right  of  action 
accrued  to  J9I. ;  •<—  also  to  Serjt.  William^s  note  to  Wsaif^ 
ten  V.  Hek  (c),  and  to  Jeffire^  v«  Gwf.  {d) 
* 

Lowes  Serjt.,  centra^  wa^  stopped  by  ihe  Crourk 

Best  C.  J.   The  lease  of  the  premises  in  questioit  waa 
'    made  conformably  to  tba  provisiona  of  tha^  jftatuta  ef 


H.S., 
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H.  B^  by  deed  lodeDted,  and  under  the  aealof  the  wife;  1624. 
m4  the  coveRftni*  with  the  Plaintiff  are  not  in  the  ofdi- 
■maj  fona  with  htm  and  hia  bein,  but  with  him  and  the 
heirs  and  aasigna  of  the  wife.  The  breach  asaigned  i%  that 
the  defendant  has  omitted  to  pay  to  the  Plaintiff  rent  ae- 
cmiog  snbsequendy  to  the  death  of  the  wife^  for  which  he 
ia  now  called  upon,  not  by  the  beira  of  the  wife  bnt  by 
the  Fklntiff,  her  husband.  The  Defendant  saya^  that 
befeva  any  part  of  the  rem  claimed  became  due,  aU  the 
imerciBt  Ivhich  the  Plaioliff  ever  had  in  the  pronicei  eH- 
jpiflpod;  that  he  never  hadaliy  interest  exeept  in  right  of 
hiawifi^  and  that  she  died  befinre  the  rent  in  question  be- 
came due.  Upon  this  statement,  the  vent  belongs,  not 
to  the  Plainlil^  but  (o  the  heirs  of  the  wife,  and  the 
plea  ia  clearly  distinguishable  firom  that  in  Jkhomey* 
Gmume  (a),  because  the  Defendant  does  not  say  that  the 
Plaintiff  dkl  not  leasee  or  that  he  had  no  right  to  lease, 
but  that  his  interest  in  the  premisea  has  expiied;  and  he 
goes  OB  to  say  that  the  heirs  of  the  wife  threatened  to  eject 
him  «nleas  he  would  attorn..  It  has  been  urged,  that  in 
anch  ai  case  he  cannot  plead  any  thing  short  of  actual 
metion;  but  there  is  no  reason  why  he  should  be  turned 
out  of  possession;  the  heir  has  done  all  that  was  necas- 
easy  to  possess  himself  of  the  rent,  and  the  tenant  has 
acted  rightly  in  not  disputing  his  claim.  ]f  the  Defendant 
had  attorned  to  a  stranger  the  case  would  have  been 
diflbent;  but  he  has  attorned  to  the  person  who  was 
entitled  to  the  sent  under  the  act  of  parliament  Much 
asgoBient  has  been  used  to  diew  that  the  leaae  was  only 
voidable  by  the  heirs  of  the  wife,  and  not  void  at  her 
diQa&;  but  tbe  argument  does  not  apply t  because  the 
Isaae  ia  neither  void  nor  voidable^  but  a  good  subsisting 
laase«  At  coaimcm  law,  certainly,  such  a  lease  would 
have  beos  vddaUa  by  the  entry  of  the  heir;  but  the 

(a)  Ante^SA' 

I  2  evil 
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ev9  ocGBsioned  by  this,  having  become  excessive  on  the 
dissolution  of  the  monasteries,  when  the  grantees  of  tb^r 
-estates  frequently  put  the  lessees  out  of  possession,  tbe 
I^slature  made  a  provision  on  the  subject,  and  it  is 
-only  for  us  to  look  at  that  provision  in  32  H.  8-  c  28., 
no  answer  this  argument.  The  first  section  recites,  that 
'**  Fermors,  after  the  deaths  or  resignations  of  their  les- 
sors, have  been  with  great  cruelty  expulsed  and  put  out 
xff' their  ferms  by  the  heirs  or  successors  of  their  lessors, 
by  reason  of  privy  gifts  of  entail,  and  for  that  Ae  lessors 
had  nothing  in  the  lands  so  letten,  but  only  in  the  right 
of  their  wives.'*  The  evil  therefore  to  be  remedied, 
^was,  that  at  common  law  a  lease  of  the  wife's  lands  de- 
'termined  on  the  dea^  of  the  wife,  and  the  remedy  pro- 
vided was,  that  the  lessee's  interest  should  be  guarded 
by  continuing  it  against  the  heirs  of  the  wife  to  the  end 
of  the  term ;  *^  for  reformation  whereof  be  it  ordained, 
that  all  leases  hereafter  to  be  made,  shall  be  good  and 
efiectual  against  the  lessors,  their  wives,  heirs,  and  suc- 
cessors, according  to  such  estate  as  is  comprised  in 
every  such  indenture  of  lease,"  According  to  this,  tbe 
Tent  reserved  is  continued,  —  to  whom  ?  to  the  family 
bf  the  wife ;  not  to  the  husband,  whose  interest  is  ex- 
pired, but  to  the  brother,  who  has  called  on  the  De- 
fendant to  pay :  and  he  having  no  legal  answer  to  the 
demand,  does  that  which  the  law  compels  him  to  do ; 
ibr  the  law  will  not  compel  a  man  to  pay  to  a  person 
not  entitled,  and  put  him  to  recover  back  the  money  so 
paid,  when  called  on  by  the  proper  person.  The  sta- 
tute then  enacts  that  *^  the  ferm  and  rent  be  reserved 
to  the  husband  and  to  the  wife,  and  to  the  heirs  of  the 
wife,  and  that  the  husband  sliall  not  aliene,  discharge^ 
'Or  grant  the  same  rent  reserved,  longer  than  during  the 
Overture."  In  the  present  case  the  lease  has  been  made 
conformably  to  the  provisions  of  the  statute ;  the  lessee 
covenants  with  the  husband  and  the  heirs  of  the  wife ; 

the 
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tbe  wife  dies,  and  the  brother  and  heir  of  the  wife  de-  1 824t. 
mands  the  rent ;  the  Defendant  says,  ^  In  compliance 
witl^  the  terms  of  my  lease  and  the  law  of  the  land,  I 
have  subnutted  to  this  demand."  If  this  be  not  a  dis- 
charge, I  know  not  what  is ;  and^  am  therefore  cldar, 
that  our  judgment  ought  to  be  for  the  Defendant 

Park  J.     When  the  language  of  the  plea  is  cbm- 
pared  with  that  of  the  statute,  there  can  no  longer  be 
any  question.  |The  lease  was  neither  void  nor  voidable) 
bat  by  the  statute  the  rent  is  continued  to  the  heirs  ofT 
tbe  wife. 

.  BuRROUGH  J.  It  has  been  argued,  that  the  heir  ought' 
to  have  made  an  entry;  but  if,  according  to  the  statute^ 
Ae  lease  continues,  and  Ae  heir  is  only  entitled  to  Ae 
rent,  such  an  entry  would  have  been  a  trespass.  The 
heir^  however,  asserts  his  right  to  the  rent,,  and  threat- 
ens to  eject,  which,  indeed,  he  could  not  do,  because  the 
lease  was  still  continuing,  but  the  tenant  was  bound  to 
pay  the  rent  under  it  to  him,  and  it  is  clear  the  husband 
cannot  recover. 

Judgment  for  Defendant 


I  S 
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May  IX.       Doe  on  the  Demise  of  Watson  v.  Jeffebson* 

In  x8i3>  the  THHIS  was  an  action  of  ejectment,  tried  at  the  Cumber- 
for°the  inclo-  '^^^  Siltnnier  assizMS  185^1,  before  Hclrcyd  J«   The 

tore  of  a  dedaration  stated  the  demise  to  bave  been  made  by 
S^^rf^hich  '^^'^  ^  *•  ^^^  6t  February  In  the  1st  year  of  0.4>^ 
were  vested  in  trf*  lefi  ai^Tes  ct  land  and  ten  acres  of  moor^  wttfc  the 
J*^'*'*^^        appurtenances,   in  the  parish  of  Brumfield^   o\ 


^^^^^  Bromfieldj  in  Cumberland.     The  Defendant  pleaded  the 

meedngtfor  general  issue,  and  the  jury  found   a  verdict  for  the 

cWmI"and  PlaltttiflF,  with  Is.  damages,  subject  to  the  opinion  of  the 

Tarious  claimi  Oouft  on  the  following  case. 

were  put  in,  George  PeeA^  of  DundrMj  in  the  parish  of  Btrni^Od^ 

respect  of  ^^  ^^  ^°^®  of  his  death,  was  seised  in  his  demesne,  Itf  of 

tithes,  within  fee,  of  a  messuage  or  tenement  at  Dmdrwm^  consisting 

mked^v  the  ^  *^  dwelling-hoose,  out-houses,  and  about  twenty-ftmr 

general  indo-  acres  of  land,  and  had  purchased  from  the  ky  impropri- 

siMeact;  not-  ^^i,  ^u  ^^  tithes  of  com  and  grain  irrowinff  on  the 

withstanding  ,.i.i  ,i 

this,  the  com-  messuage  or  tenement,  which  tithes  were  duly  conveyed 
"»«»«»«"  in     to  him  by  deed,  bearing  date  the  Sd  oi  September^  1800* 

/.  an  allot-  ^J'  ^'^  ^^^  executed  and  attested,  bearing  date  the 

mentinre-      22d  of  September,   1800,   George  Peat,   after  directing 

•pect  of  the  jjjg  executrix  to  discharge  his  debts,  gave  and  bequeathed 
impropriate  ^        ^  ^  - 

tithes  of  cer-    to  his' wife  Mary,  all  his  freehold  messuage  and  tene^ 

tain  land  oc-  merU,  and  all  the  profits  arising  therefrom,  at  Dundraw^ 
wUch  Udies™*  ^  ^^®  parish  of  Bromfieldj  during  her  natural  life;  he 
as  well  as  the  also  bequeathed  her  all  his  household  goods  and  per- 
!S*    d  ^^m'  sonal  estate  for  her  own  proper  use ;    and  he  declared 

wiU  of /»..•— 

in  xSfto  fF.f  who  claimed  these  tithes  under  the  heir  oF  P,,  on  the  ground  that  they 
did  not  pass  hfP*t  will,  brought  an  ejectment  for  the  allotment  made  in  respect  ckF 
them :  Held*  that  having  omitted  to  make  his  claim  before  the  commbsioners  within 
the  time  limited  by  the  act,  he  could  not  recover. 

bU 
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S&  win  to  be,  after  the  decease  of  his  wife  Mary^  to  de- 
vise the  above-mentioned  freehold  messuage  and  tene- 
ment, to  be  subject  and  chargeable  to  such  payments  as 
follow ;  viz.  after  the  decease  of  his  wife  Mery^  he  gav€^ 
the  messuage  and  tenement  to  George  Peai,  of  High 
House^  in  the  parish  of  Holm  Culkam^  his  heirs,  executors, 
or  assigns,  whom  he  made  and  appointed  guardian^', 
in  trust,  to  seU  and  dispose  of  as  thereinafter  mentioned, 
vix»  after  the  decease  of  his  wife  Maty^  George  Peat 
aS  High  Hoiisey  his  heirs,  executors,  or  assigns,  were  to 
sell  the  said  messuage  and  tenement,  and  firsts  out  of  the 
maoey  arising  therefrom,  to  pay  the  heirs,  executors,, 
or  assigns  of  testator's  wife  the  sum  that  had  been  paid 
by  her  for  the  discharge  of  testator's  debts ;  then,  several 
legBcies  mentioned  in  the  will;  iheny  after  providing 
that  if  his  wife  should  marry  again  after  his  decease,  she 
should  lose  the  benefit  and  profits  of  his  said  messuage 
and  tenement,  and  George  Peat^  of  High  House^  tiis 
heu^  executors^  or  assigns,  should  immediately  enter 
and  take  possession  of  the  messuage  and  tenement,  sub- 
ject to  the  payment  of  the  debts  and  legacies  before 
charged  upon  it,  the  testator  bequeathed  all  the  remain- - 
derand  residue  (^  his  estate,  after  the  payment  of  those 
debts  and  l^cies,  unto  Dolly  Graham^  the  wife  of  Jo^ 
sqfh  Graham^  of  Wigt(^.  The  testator's  wife  was  ap- 
pointed sole  executrix. 

The  testator  died  in  or  about  September^  1804,  with- 
<mt  revoking  or  altering  this  will,  leaving  his  wife  him 
surviving,  and  she  was  still  alive  at  the  time  of  arguing 

the  case. 

He  also  left  a  niece  and  a  great. niece  him  surviving, 
who  were  his  oo-heiresses  at  law,  viz.  DoUy  Graham j 
who  was  tnentioned  ul  the  will,  and  Mary  Peat  Stcfreyf 
his  great  niece,  who  had  married  one  David  Chapman. 

At  the  time  of  the  testator's  death  George  Peat^  the 
ttiistee  named  in  the  will,  was  still  alive,  but  he  died  in 
«r  about  1 805,  leavmg  George  Peat^  his  only  son  and 

I  4  heir, 


1824'. 


DoBdem. 
Watson 
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1824.  hi^r,  him  surviyiiig,  who  also  died  about  May^  1819, 
L"  '  ■  having  by  a  codicil  duly  executed  and  attested,  devised 
Watson  ^  his  trust  and  interest  in  the  hereditaments  at Dfni- 
^*  _  drtm  unto  John  Hewson^  in  order  that  he  might  carry 
the  will  of  the  testator  into  effect. 

In  1813  an  act  (^parliament  was  passed  for  inclosing 
lands  mliimdraa>i  which  act  it  was  agreed  might  be  re- ' 
ferred  to  on  the  argument  of  the  case* 

Under  this  act  the  commissioners  duly  appointed  meet- ' 
ings  for  receiving  datms,  of  which  notice  was  duly  given,  * 
and  at  some  of  those  meetings  claims  were  put  in  by  the 
different  persons  claiming  interests  under  the  inclosure 
act,  but  no  claim  was  put  in  by  Dctoid  Oiapman^  who  liTed  * 
at  Manchester  J  in  right  of  his  wife,  Mary  Peat  Chapnuatj ' 
for  any  right  ckiraed  by  her,  or  in  her  right  under  the 
inclosure  act,  within  the  time  limited  by  the  general 
inclosure  act ;   nor  were  any  claims  at  all  put  in  for 
allotments  in  respect  of  tithes  by  any  one. 

The  piece  of  ground,  the  moiety  of  which  was  sought 
to  be  recovered  in  this  action,  was  an  allotment  which 
had  been  marked  and  staked  out  by  the  commissioners 
to  the  Defendant  in  March^  1817,  the  commissioners 
believing,  at  the  time,  he  was  entitled  to  the  whole*  On ' 
the  21st  dijune^  1820,  the  commissioners,  at  the  request 
of  the  lessor  of  the  Plaintiff,  set  out  an  allotment  of  one 
acre  and  seventeen  perches,  being  the  moiety  of  the 
allotment  set  out  to  the  Defendant,  as  an  allotment  in 
lieu  of  the  tithes  claimed  by  the  lessor  of  the  Plaintiff 
from  Chapman  and  his  wife  as  hereinafter  mentioned. 
The  commissioners,  however,  did  not  execute  their  award 
before  the  trial  of  this  ejectment. 

The  lessor  of  the  Plaintiff  rested  his  title  to  the  moie^* 
of  the  allotment  in  question,  on  indentures  of  lease  and 
release  of  the  7th  and  8th  of  ApriU  1819,  made  between 
David  Chapman  and  his  wife  of  the  one  part,  and  the 
lessor  of  the  Plaintiff  of  the  other,  by  which  David 

'  Chapmati 
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Chapman  and  his  wife  granted,  released,  ratified,  and 
confirmed  unto  the  lessor  of  the  Plainti£^  his  heirs  and 
assigns, 

All  that,  their  or  the  one  of  their  undivided  half  part 
or  share  of  the  tithes  of  com,  grain,  sheaves  of  com, 
and  of  hay  growing  upon  all  that  messuage  and  tene- 
ment, lands,  hereditaments,  and  premises,  late  the  pro- 
perty of  George  Peat  ^  deceased,  situate  at  DundraWj  and 
V  also  all  that  moiely  or  undivided  half  part  of  all  allot- 
""^aents  of  common  or  waste  land,  then  already  allotted 
ai^  set  out,  or  thereafter  to  be  allotted  or  set  out  by  the 
coi^ussioners  appointed  by  the  said  act  for  inclosing 
lands  in  Dundraw^  in  respect  of  said  estate,  tithes  and 
hereditaments,  as  the  same  were  then  laid  down  or  in- 
tended to  be  laid  down,  on  the  plan  intended  to  be 
annexed  to  the  award  of  the  said  commissioners. 

To  hold  the  same  unto  and  to  the  use  of  the  lessor  of 
the  Plaintifi^  his  heirs  and  assign^  for  ever. 

In  Trinity  term,  1819,  a  fine  with  proclamations  was  ^ 
levied  between    the  said  John  WcUson^  Plaintiff,   and 
Chapman  and  wife,  deforciants,  of  the  moiety  of  tithes  of 
com  and  hay  arising  out  of  100  acres  of  land  at  Dun^ 
dranc^  and  of  twenty  acres  of  common  land  at  Dundraw.  * 

Hie  Defendant  claimed  title  under  a  conveyance  of 
the  tithes,  and  of  the  common-right  allotment  which 
belonged  to  the  same,  firom  John  Heaoson^  the  devisee  of 
George  Peat^  the  tmstee  under  the  will,  and  DoUy  Gra- 
hoMf  by  lease  and  release,  dated  the  6th  and  7th  oijviy^ 
1818. 

At  the  trial  it  was  contended,  on  the  part  of  the 
Plaintiff  that  the  tithes  did  not  pass,  under  the  will  of 
the  testator,  to  his  wife  for  her  life,  with  remainder  over, 
as  in  the  will  mentioned,  by  the  description  of  his 
freehold  messuage  and  tenement^  and  all  the  profile 
arising  therefrom ;  it  was  contended  by  the  Defendant 

that  they  did  pass. 

It 


1824; 


Dob  dem.' 
WATScnf 

JSFFBBSQN; 


m  CASES  ur  EAST£R  TERM 

18^4.  It  ims  also,  contended  by  the  De&adanl,  that  no 

dakn  having  been  pat  in  by  Chapmeen  and  wifei  be- 
fore the  commissioners,  the  claim  set  up  by  Wtdson^ 
under  the  above  conveyance  to  him  was  too  late»  and 
that  the  isaffle  was  altogether  void  with  reference  botfai 
to  the  particular  and  general  indosure  acts. 

Both  these  points  were  reserved  by  the  Judge,  and 
upon  the  whole, 

The  question  for  the  opinion  of  the  Oouvt  wasi  whe^ 
ther  die  Plaintiff  was  entitled  to  recover  ?  If  so,  the  vei^ 
diet  was  to  be  entered  for  the  Plainti£^  wkk  Is.  danii^;QSJ 
if  olherwb^  for  the  Defendant 

Cf»ss  Seijt  was  for  the  lessor  of  the  Piaintifl^  and 

TacUfy  SexjL  for  the  Defendant.      There  was  a  long 

and  learned  argument^  as  to  the  oNistruetion  to  he  pot 

Upon  Gtfof^  PeM^s  wiUi  and  particulariy  wKether  the 

tithes  in  questkm  passed  under  Ae  word  ^^prafltsJ* 

Upon  these  points  due  Court  gave  no  opinicHi.    But  it 

t^«8  urged  on  the  part  of  the  Defendant!  that  Damd 

Chapman  not  having  made  any  dakn  before  the  com-* ' 

missionerB  for  an  idlotment  in  respexX  of  the  tithes  in 

question  at  the  time  of  the  indosure^  nor  within  the 

time  pointed  out  by  the  general  indosure  act,  41  G.S. 

cA09n  5.6.  and  the  act  idating  to  this  indosure,  5S0.3. 

e^l41^  the  lessor  of  the  Plaintiff  was  now  oob^iletd/ 

barred. 

To  this  it  was  answered^  that  the  Defendant  being  in 

the  same  situation,  and  having  also  omitted  to  make  any 

claim  before  the  commissioners,  was  estopped  to  make 

this  objection,  IDoe  v*  Pegge  {a\  Best  C*  J.    That  case 

has  been  overruled,] (&). and  that  claims  in  respect  of 

tithes  were  not  within  the  meaning  of  the  sixth  secticsi 


(«)  I  r.  IS.  758.  n, 

(k)    Vide  %  T.  R.  684*  J>^  dim.  Hodsdt»  ▼,  StapU. 
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of  the  general  indiosttre  act^  orof  the  private  actrebtuig       1824. 
to  this  indosorB. 


BstT  C.J.  (after  stating  the  case,)  The  first  qoeition 
•arises  on  the  construction  of  the  will  of  Georgi  P^fit^ 
bat  on  that  we  give  no  opinion,  because  die  judgment  of 
Ihe  Court  is  against  the  Plaintiff  on  the  second  point; 
and  the  following  is  the  part  of  the  case  on  which  oar 
dscision  turns* 

^*  In  1813  an  act  was  passed  for  indosing  kods  \nlhaih 
Smoi  under  this  act  the  commissioners  duly  appointed 
meetings  fin*  receiving  chdms,  of  which  notice  was  duly 
given»  and  at  some  of  those  meetings  claims  were  put  in 
kj  die  different  penons  claiming  interests  under  the  ift- 
do6ui«  acty  but  no  claim  was  put  in  by  David  Choprmm 
m  right  of  his  wife  for  any  right  claimed  by  her,  or  in 
her  right  under  the  indosure  act,  within  the  time  limited 
by  the  general  indosure  act,  nor  were  any'daims  at  all 
pat  in  in  respect  of  allotments  in  respect  of  tithes  by 
my  one/'  Now  in  the  action  of  cgectment  the  daimant 
must  recover  on  the  strength  of  his  own  case,  and  can^ 
not  avail  himsdf  of  defects  in  the  case  of  the  Defendant. 
Bat  the  lessor  of  the  Plaintiff,  in  this  case^  has  failed  in 
esteUishing  his  daim,  because  if  he  ever  had  any  right, 
it  is  now  barred  by  the  general  indosure  act,  41  G.S. 
c;109%  S.6.,  which  enacts,  ^*  That  all  persons  and  bodies 
corporate  or  politic  who  shall  have  or  daim  any  colli- 
mon  or  other  right  to  or  ih  any  such  lands  so  to  be  in* 
dosed,  shall  ddiver  or  cause  to  be  ddivered  to  such 
commissioner  or  commissioners,  or  one  of  them,  at  some 
one  of  soch  meetings  as  the  said  commissioner  or  com* 
tBiBBioners  shall  appoint  for  the  purpose,  (or  within  such 
fbrtlMr  time,  if  ally,  as  the  said  conunissioner  cnr  com* 
aussioners  shall  for  some  special  reason  think  proper  to 
allow  for  that  purpose,)  an  account  or  schedule  in 
writings  signed  by  ihen:^  or  thek  respective  htisbands, 

guardians. 
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guardians,  trustees,  oommitteiesy  or  agents,  of  such  their 
respective  rights  or  claims,  and  therein  describe  the  lands 
and  grounds,  and  the  respective  messuages,  lands,  &c.  in 
respect  whereof  they  shall  respectively  claim  to  be  en- 
titled to  any  and  which  of  such  rights,  in  and  upon  the 
same  or  any  part  thereof,  with  the  name  or  names  of  the 
person  or  persons  then  in  the  actual  possession  thereof 
and  the  particular  computed  quantities  of  the  same  re- 
spectively, and  of  what  nature  and  extent  such  light 
is,  and  also  in  what  rights  and  for  what  estates  and 
interests  they  claim  the  same  respectively,  distinguisk> 
ing  the  freehold  from  the  copyhold  or  leasehold,  or 
on  non-compliance  therewith,  every  of  them  making 
de&ult  therein,  shall,  as  far  only  as  respects  any  claim 
so  neglected  to  be  delivered,  be  totally  barred  and 
excluded'  of  and  from  all  right  and  title  in  or'  upcm 
such  lands  so  to  be  divided  respectively,  and  of  and 
from  aU  benefit  and  advantage  in  or  to  any  share  or 
allotments  thereof:  all  which  said  claims  or  accounts 
shall,  at  all  seasonable  times  until  after  the  execution  of 
the  said  award,  be  open  to  the  inspection  and  perusal  of 
all  parties  interested  or  claiming  to  be  interested  in  the 
premises,  their  respective  agents  or  attornies,  who  may 
take  copies  thereof  or  extracts  therefrom  respectively ; 
and  if  any  person,  &c.  interested  or  claiming  to  be  in<- 
tefested  in  the  premises,  shall  have  any  objection  to 
otkr  to  any  such  account  or  claim,  the  particulars  of 
such  objection  shall  be  reduced  into  writing,  and  signed 
by  them  or  their  respective  husbands,  &c.,  and  shall  be 
delivered  to  the  said  commissioner  or  commissioners,  at 
or  before  some  other  meeting  of  such  commissioner  or 
commissioners,  to  be  by  him  or  them  appointed  for  that 
purpose;  and  no  such  objection  shall  afterwards  be' re- 
ceived, unless  for  some  legal  disability  or  special  cause 
to  be  allowed  by  the  said  commissioner  or  commis^ 
It  has  been  argued,  that. this  section  only 

applies 
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applies  to  allotments  in  respect  of  land,  and  not  to  al- 
lotments in  respect  of  tithes^  and  if  this  were  the  case 
of  a  rector  to  whom  all  the  tithes  of  the  parish  belong, 
there  might  be  some  ground  for  the  argument  which 
has  been  pursued ;  but,  on  looking  at  the  private  act 
on  which  this  case  turns,  it  spears  that  the  tithes 
were  Tested  in  a  great  number  of  persons,  and  the 
commissioners  are  authorised  to  set  out  allotments  in 
leqpect  of  them  for  the  various  proprietors,  according  to 
their  respective  rights.  It  appears  to  us,  ^at  it  was 
equally  necessary  for  the  owners  of  tithes  to  make  their 
daim  before  the  commissioners,  as  for  owners  of  land. 
Unless  this  were  done,  the  commissioners  might  make 
an  allotment,  and  when  the  occupied  had  gone  to  ex- 
pense and  improved  it,  another  claimant  might  come 
and  establish  a  superior  title.  It  would  be  manifest  in- 
justice to  allow  any  such  attempt,  and  inconsistent  with 
the  expressions  of  the  general  inclosure  act,  which  spe- 
dfies  as  persons  bound  by  its  provisions,  **  proprietors 
of  lands,  tenements,  and  hereditaments."  Heredita- 
ments is  a  word  peculiarly  applicable  to  tithes,  and  it 
was  introduced  to  prevent  the  mischiefs  arising  from 
omission  to  establish  a  claim  before  the  commissioners. 
It  was  intended,  that  every  person  should  assert  his 
right  within  a  given  time,  and  if  he  omitted  to  do  so^ 
should  forfeit  all  right.  In  the  present  case,  meetings 
were  regularly  holden,  and  Chapman  made  no  daim; 
if  he  could  now  come  forward  with  success  he  might  lie 
by  till  the  land  was  improved,  and  then  recover  it  with 
all  its  improvement.  The  legislature  never  meant  such 
injustice ;  they  have  expressly  exduded  it  by  the  lan- 
guage of  the  sixth  section ;  and  the  excellent  maxim  of 
bw  xngilarUibus  et  nan  darmientibus  suboeniunt  legeSf  ap- 
plying fordbly  to  the  Plaintiff's  case,  our  judgment 

must  be  for  the 

Defendant. 
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Devise  of  an  ^HIS  action  WHS  txiedbdbreHyOoekB.  9t^k»Semer^ 
estate  to  trus-  ^  g    -^    afiajaees,  182S,  and  m  TCrdict  tar  SV.  lOt. 

tees  in  trust  to  r      o  »  » 

permit  devi-  was  entered  for  the  Plaintifi^  sulgect  to  the  opinion  of 

•or^s  six  chil-  ^j^  court  on  the  fc^owing  cise : 
Of  h.f  B.  F.       Samud  AmdreweSi  of  Wnngtmt  in  Somiws^  isnhoUev, 

(B.  being  a  bci^g  seited  in  fee  of  certain  fiieehold  estates  in  the 

^S^t^»o<i  ooiin^  of  SmersHy  by  his  hut  wiU  bearing  date  lOtfa 

tons,)  to  re-  i/Mfie  17ft5»  aad  dnly  executed  ud  attested  to  pass  real 

ceiTe  a  sixth  estates^  gave  and  devised  die  same  (together  witk  his 

CiT^^t  ^r°^  «"^>  ^  ^"^  ^*  ^  ^'^  e«ecut»»,  ad. 
their  life  and    ministrators  and  assiiras.  aceordimr  to  die  nature  and 

tiTc  deceases*  brsttces  (if  any)  as  afiSacted  the  same,  opefn  die  several 
to  permit  the  inists,  and  to  and  for  the  intents  aod  perposas,  and 
dren  of  the  under  and  sab}ect  to  the  powers,  directioii%  and  oomin- 
child  so  dying  gencies  thereinafter  expressed  and  dedued  of  and  ooih 
^  t^^dil  ^  cemiag  the  same^  iqmia  trusty  to  pennk  and  aoffiu'  Us 
share  of  the  SIX  children^  (namely,)  Mickard,  Sarahj  wife  of  Edmimi 
child  so  dying  ffr^iO^  Sttmud^  mUwtMr  Jobfy  and  Thomas^  to  have, 
l^^^  ^^  and  tak^^e-sfactb  part  or  ri««e  «eh,  of  «kI» 


and  propor* 

tions  %  and  so  all  abd  siiqpdar  the  net  rents,  issues,  and  profits  thereof 

on  m  like  ^^  ^^  dwimr  dtt  terras  of  dieir  natural  life  and  liirea, 
manner  zrom  *^ 

children  to  and  irom  and  immediately  after  their  respective  deeeasee» 

children:  in  ^|^^  ^p^Q  iaxihtn  tnist»  to  permit  and  suffer  all  and 

devisor's  chil-  singidar  the  chSd  or  children  of  such  of  his 


dren  should      dai^ghlef  so  dyia^  to  have,  receive,  and  take  the  nmH, 

die  withoat 

leaving  issue*  the*  rents  of  the  child  so  dying  to  go  to  the  survivor  or  survivors. 
A.f  C  B.9  vbA  F.  dMs  without  siiiie>  and  jil,  leaving  a  son  and  Hve  dau^tsfs  { 
Held,  that  the  devisor's  children  took  estates  tail ;  that  upon  tht  dtalh  ^  Jkf  l^j 
J?.,  and  JP.,  their  shares  aconied  to  2>*  as  survivor,  and  that  A's  son  was  only  enti- 
tled to  one-sixth* 

18  issues. 
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i8StM%  and  profits  of  such  sham  or  shares  of  hhn,  her, 
or  them  so  dying,  of  and  in  the  said  estates  before  de- 
vised, in  equal  parts,  shares,  and  prepcHtions,  and  so  m 
like  mamier  from  ehildren  to  cbildreB.    His  will  further    Andrewbs. 
W9a,  that  ia  case  any  or  either  of  his  said  children  should 
happen  to  die  without  leaving  any  fawfiil  issue,  then 
that  the  rents,  issues,  and  profits  belonging  to  such  of  his 
8(HM  or  daughters  so  dying  shodid  go  to  and  be  received 
by  the  survivor  or  survivors.      The  testator  died  in 
17^9  without  altering  or  reveling  his  will  as  to  the 
said  davisees,  lieavii^  all  the  devisees  named  in  the  will, 
him  surviving.    Biciard,  Ae  ekiest  son  of  the  testator, 
died  i»  1792,  intestate   and    without    issue,    leaving 
a  widow  Mid  the  five  other  devisees  him  surviving. 
Serah  WoUem^  another  of  the  devisees,  died  m  1797, 
leaving   feur   children^    namdy,    George  WoUen,    the 
IlMnlif^  her  only  son ;  Hlanntth^  afterwards  the  wife  of 
Gfforgr  Tka^ ;  and  Mary  and  Elizabeth^  her  daugh- 
tei%  her  sumving.  Mary  WoUen^  the  sister  of  the  Plain- 
tii^diedJB  1807,  intestate  voA  unmarried,  leaving  die 
Vlaqitiff  md  her  sisters,  Hannah  and  Elizabeth^  her  sur-^ 
vivii^  and  who  were  stiE  living.   John^  testator's  fourth 
sen,  died  m  Mareky  1819,.  intestate  attd  without  issue, 
leaving  a  widow  and  fats  brothers  Samuel^   William^ 
and  Thomas^  and  his  nephew  and  nieces,  the  Plaintifl^ 
HammJii  Th^yer^  and  BKzabe^  WoUen,  him  surviving. 
Tkema^f  testator's  youi^estson,  died  in  September^  1819, 
intestate  and  without  issue,  leaving  a  widbw  and  his  bro- 
ihers  Samuel  aod  Wittianiy  and  his  nephew  and  nieces,  the 
Flainti£^  Hannah  Thayer  diXiA  Elizabeth  WcUen  him  sur- 
^Mng.     Samuel,  the  testator's  second  son,  died  in  1820, 
intestate  and  widtout  issue,  leaving  his  brother  William, 
and  his  nephew  and  two  nieces  him  surviving.    The  six 
devisees,  whikt  they  were  aU  Uving^  received  the  rents  and 
profits  of  the  estates  in  equal  proportions.    After  the 
death  of  Bichard,  and  up  to  the  period  of  the  death  of 
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Sarah  WoUeih  (the  mother  of  the  Plaintiff,)  the  remain* 
ing  five  devisees  received  the  irentSy  &c.  in  equal  propor- 
tions. After  the  death  of  Edmund  and  Sarah  WdUeni 
and  up  to  the  period  of  the  death  of  John  Andrewes^  one 
fifth  of  the  rents  and  profits  was  paid  unto  and  amongst 
the  Plaintiff  and  his  sisters,  Hannah  Thayer  and  Eliza^ 
beth  fVoUenj  as  the  children  of  Sarah  WoUen  deceased, 
and  other  fifth  part  to  each  of  the  then  surviving  bro- 
thers of  Sarah  fVotteUf  Samuel^  William^  John^  and 
TTumas.  After  the  death  of  John  Andrewest  and  up  to 
the  period  of  the  death  of  ThomaSf  the  Plaintiff  and  his 
sisters  received  one-fourth  part  of  the  rents  and  pro- 
fits between  them,  and  one  other  fourth  part  was  paid 
to  each  of  the  then  surviving  brothers,  Samuel^  WiUia$n^ 
and  Thomas.  After  the  death  of  Thomas^  and  up  to 
the  period  of  the  death  of  Samuelj  the  Defendant,  who 
received  all  the  rents  and  profits,  paid  to  the  Plaintiff 
one-sixth  part  thereof.  After  the .  death  of  Samuel^ 
the  Defendant  received  the  rents  and  profits  amount- 
ing (after  allpwing  disbursements)  to  the  sum  of  SH. 
and  a  compensation  from  the  tenant  for  some  dilapidate 
tions,  amounting  to  20/.  The  Defendant  was  always 
ready  and  willing^  and  duly  offered  and  tendered  to 
the  Plaintiff  one-sixth  part  thereof  which  he  refused, 
conceiving  himself  to  be  entitled  to  one  moiety  thereof; 
prior  to  the  receipt  of  those  monies  by  the  Defendant, 
the  Plaintiff  gave  notice  to  the  tenant  in  possession 
of  his  claim,  and  forbade  him  to  pay  the  whole  rent 
to  the  Defendant,  and  the  Defendant  received  the  same 
with  ftill  knowledge  of  such  claim. 

The  questions  for  the  opinion  of  the  court  were,  what 
estates  were  taken  by  the  devisees  under  the  will  of  die 
testator  ?  and  what  estate  the  Plamtiff  was  entitled  to 
in  all  or  any  and  what  part  of  the  premises,  under  the 
said  will  ? 


Vaughan 
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Fatighan  Seijt.  for  the  Plaintiff.     By  this  devise,  the        1824. 
grandchildren  of  the  devisor  took  estates  tail,  in  com-  -  —' 

mon.  with  cross  remainders  over;  and  if  this  construe-  l 

tion,  which  is  warranted  by  the  case  of  Mogg  v.  Mogg  (a),  Andrewes. 
be  put  on  the  will,  the  Plaintiff  and  Defendant  now 
take  each  of  them  moieties  of  the  property.  The  rules 
of  law  will  not  admit  the  literal  execution  of  the  devi- 
sor's intention  to  give  the  grandchildren  estates  for  life, 
because  that  would  go  to  create  a  perpetuity;  but  the 
Coun  will  carry  it  into  effect  as  far  as  they  can,  and  in 
order  to  accomplish  the  general  and  prevailing  intention 
will  sacrifice  any  particular  intention  inconsistent  with 
it*  The  devisor  rejects  the  rules  of  primogeniture, 
and  his  general  intention  appears  to  be,  that  all  his 
children^  and  the  children  of  each  of  them,  should  stand 
on  an  equal  footing:  now,  although  in  general  cross 
remainders  cannot  be  implied  between  more  than  two 
persons,  yet  the  Court  have  gone  farther  where  there 
has  been  a  manifest  intention  to  create  them  between  a 
greater  number :  such  an  intention  is  manifest  here, 
and  there  are  express  authorities  which,  on  a  will  like 
the  present,  warrant  the  Court  in  enlarging  into  an 
estate 'tail  an  apparent  estate  for  life,  when  the  giving 
an  estate  for  life  would  frustrate  the  testator's  intentions. 
BMnson  v.  Robinson  {b\  Doe  v.  Applin.  [c) 

Toddy  Serjt.  for  the  Defendant.  The  construction 
proposed  on  the  part  of  the  Plaintiff  is  met  with  this 
di£Sculty,  that  though  it  proceeds  on  the  profession 
of  equality,  it  gives  nothing  to  the  Plaintiff's  two  sisters. 
The  devisor's  children,  therefore,  took  estates  for  life, 
with  qross  remainders  among  themselves,  and  the  De- 
fendant, as  heir  at  law,  is  entitled  to  the  shares  of  those 
who  have  died.     The  limitation   over  for  life  to  the 

(a)  I  Merivaie,  654.  (b)  i  Burr.  38.  {c)  4  T.  R.  81. 

Vol.  II.  K  children 
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1824.  children  of  the  children  is  void,  as  tending  to  create  a 
-iT'  ■"  perpetuity :  according  to  all  the  cases  the  expressions 
V.  used  in  this  will  only  give  the  children  an  estate  for  life. 
Anorewis.  jn  Pearson  \*  VicJcers  (a)  (which  was  doubted  in  Doe 
dem.  Wright  v.  Jesson  [b)j  the  devise  over  was  in  defctuU 
of  issue;  but  here  the  devise  is  for  life^  and  then  over, 
if  the  devisees  should  die  without  leaving  issue ;  and  sudi 
expressions  have  been  repeatedly  holden  to  carry  only 
an  estate  for  life.  As  to  cross  remainders,  they  cannot 
be  implied  between  more  than  two,  unless  it  dearly 
appears  that  such  was  the  devisor's  intention.  In  Wai- 
son  V.  Fraser  {c)  such  intention  clearly  appeared.  The 
Court  can  either  eflectuate  the  devisor^s  intention 
upon  the  expressions  he  has  employed,  or  not ;  but  the 
doctrine  of  accomplishment  cypres^  has  never  been  ap- 
plied to  the  construction  of  wills. 

Vaugkan  having  been  heard  in  reply,  the  Court  took 
time  to  coni^der,  and  now  delivered  their  judgment. 

Best  C.  J.  (after  stating  the  case).  We  are  all  of 
opinion  that  the  Plaintiff  is  entitled  to  only  one^sixth 
of  the  property^  The  legal  estate  is  in  Peter  Cox^  but 
the  Plaintiff  has  an  equitable  estate  tail  in  one-sixth 
part,  and  is  entitled  to  one-sixth  of  the  proceeds.  On 
the  face  of  the  will  the  testator  has  given  only  an  estate 
for  life  to  his  children,  and  an  estate  for  life  to  the 
grandchildren ;  but  we  are  of  opinion  that  by  the  (der- 
ation of  subsequent  words  the  six  children  took  estates 
tail  in  the  premises,  because  the  testator  goes  on  to  at- 
tempt that  which  b  impossible, — to  give  an  estate  for 
life  to  unborn  grandchildren ;  he  is  not  allowed  by  law 
0O  to  advance  towards  the  creation  of  a  perpetuity :  but 
we  must  do  that  which  will  approach  the  nearest  to  his 

intent  ions. 
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intentions,  and,  therefore,  the  second  limitation  must  be       1824* 
construed  as  an  enlargement  of  the  first  estate  for  life*     ^      -  '^  ^ 
But  there  are  other  words  in  the  will  which  seem  to  ^. 

place  the  matter  out  of  doubt;  for  the  share  of  each  AMn&Ewn. 
parent  is  to  go  to  the  children ;  and  then,  how  is  it  dis- 
posed of?  *^  In  case  any  or  either  of  the  said  children 
should  happen  to  die  without  leaving  any  lawful  issuer 
then  that  the  rents,  issues,  and  profits  belonging  to  such 
of  his  sons  or  daughter  so  dying  should  go  to  and  be 
received  by  the  survivors  or  survivor.''  Here  then  is  a 
fpA  over  after  fiulure  of  issue,  and  that  would  give  the 
first  taker  an  estate  tail.  Comments  have  been  made  in 
the  argument,  upon  the  word  *^  leaving^**  and  it  has 
been  said  that  the  courts  have  never  enlarged  into  an 
estate  tail  an  apparent  estate  for  life,  when  the  remain^ 
der  over  has  been  limited  on  the  event  of  the  first 
taker's  dying  without  leaving  issue;  but  that  is  not 
according  to  the  cases,  because  there  are  many  in  which 
such  an  expression  has  been  held  to  carry  an  estate  tail, 
as  in  Franklin  v.  Lay.  {a)  There  the  devise  was  to  thb 
testator's  grandson  Jb/m,  to  hold  to  him,  <<  and  to  the 
issue  of  his  body  lawfully  to  be  begotten,  and  to  the  heirs 
of  sudi  issue  for  ever,"  with  devise  over  if  John  should 
^  die  without  leaving  any'  issue  of  his  body  lawfiilly  be- 
gotten f  and  the  Vice-Chancellor  held  that  this  carried  an 
estate  tail  to  John.  The  word  ^^  leaving*  was  not  confined 
to  issue  existing  at  the  time  of  the  death,  but  was  holden 
to  give  an  estate  tail.  Jesson  v.  Wright^  in  the  same 
book  (i),  is  a  decision  to  the  same  effect,  and  in  that  case 
Doe  dem*  Strong  v.  Gqff{c)  was  overruled.  The  Chan- 
odlor,  indeed,  said  he  was  *^  sorry  such  a  decision  was 
necessary ;"  but  the  doctrine  was  too  well  established  to 
be  shaken.  An  estate  tail  to  the  mother  of  the  plaintii!^ 
in  the  present  case,  gives  him  one-sixth  of  the  property; 

(a)  %  Blights  Rep.  59,  n.         {p)  %  Ib.i.  (f)   1 1  Eash  (»(»^' 
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and  this  brings  me  to  the  considerationof  the  shares  of 
those  who  died  without  issue.  Four  of  them  having  so 
died,  is  the  PkuntiiF  entitled  to  a  moiety,  or  does  die 
whole  goto  the  survivor?  On  one  side  it  has  been 
contended  that  cross  remainders  arise  out  of  the  devise : 
this  argument  was  met  with  the  difficulty  that  cross  ce- 
mainders  cannot  be  implied  between  more  than  two  parties, 
to  which  it  was  answered,  that  the  Court  will  imply  cross 
remainders  where  there  appears  to  have  been  an  inten- 
tion on  the  part  of  the  testator  tliat  the  property  should 
be  so  disposed  of;  but  we  cannot  imply,  them  here,  be- 
cause the  testator  expressly  gives  the  propertyi'^to  the 
survivor  or  survivors;  that  is,  to  the  survivors  for  life, 
and  afterwards-  to  the  last  survivor.  What  estate  the 
survivor  takes  it  is  not  necessary  for  us  to  decide,  be- 
cause if  he  does  not  take  a  fee  under  the  will,  he  wiU 
take  it  as  heir  at  law.  We  think  the  accruing  shares 
passed  on  to  the  Defendant  as  survivor,  and  there  is  a 
case  not  unlike  Uiisy  Doe  dem.  Borwell  v.  Mey  {a)  ^  in 
that  case  the  testator  gave  lands  to  his  three  sisteirsy 
during  their  joint  lives,  and  the  life  of  the  survivor,  to 
take  as  tenants  in  common,  and  not  as  jpint  tenants.; 
remainders  to  trustees  to  preserve  contingent  remaiA- 
d^s,  and  from  and  after.their  respective  deceases^  and 
the  decease  of  the  survivor,  remainder  over ;  and  the 
quesdoii-  was,  what  estate  the  sisters  took  ?  The  Court 
held  that  they  either  took  Uie  property  as  joint  tenants, 
to  be  regulated  in  its  enjoyment  as  tenants  in  cpmrnpnt 
or  as  tenants  in  common  with  benefit  of  survivorbip, 
.  andf  therefore,  that  the  survivor  had  a  right  to  all 
the  property  after  the  death  of  her  sisters.  What 
Lord  EUenboi'ough  said  in  giving  judgment,  —  ^^  the 
.  words  tenants  in  common  are  of  flexible  meaning,  and 
may  be  understood  that  although  they  should  take  bjr 
survivorship  as  joint  tenants,  yet  the  enjoyment  was 
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to  be  regulated  among  :them  as  tenants  in  common : 
The  prevailing  intention  of  the  testator  seems  to  have 
been,  that  the  estate  should  not  go  over  till  the  death  of 
the  survivor,"  —  applies  to  the  present  case,  because  the 
tiBtator  has  expressly  mentioned  the  survivor  ^and  isur- 
vivors,  by  which  he  means,  not  the  surviving  stocks^  but 
the  surviving  children.  We  think,  therefore,  the  Plain- 
tiff is  entided  to  one-sixth,  and  that  judgment  must  be 
entered  accordingly. 

Judgment  for  Plaintiff  for  one-sixth. 


18M. 


WOLEJN 

Andbehoh. 


Evans  v.  Yeatherd. 


Jdflj  iU 


JJ^VANS  sued  Yeatherd  to  recover  28/.,  the  value  of 
ten  chaldrcms  of  coals  delivered  to  Yeatherd.  The 
defence  set  up,  was,  that  Yeatherd  was  in  partnership 
with  JPoUettf  and  that  the  coals  in  question  were  not 
sold  to  Yeatherd  separately,  but  delivered  to  him  on  the 
joint  account  of  Yeatherd  and  FoUett  in  part  payment  of 
two  bills  of  exchange,  upon  which  it  was  alleged  Evans 
stood  indebted  to  the  firm  of  Yeatherd.axid  FdUett. 

At  the  trial,  London  sittings  after  Michaelmas  term 
last,  Yeatherd  aHl^  FoUett  to  establish  this  defence^ 
when  his  testimony  was  objected  to  by  the  counsel  for 
the  Plwitiff,  on  the  ground  that  he  was  an  interested 
witness.  It  was  urged  that,  but  for  the  admission  of 
sudi  testimony,  a  verdict  might  go  against  Yeatherd^  in 
which  case  FoUett f  as  bis  partner,  would  be  liable  to 
contribute  for  the  price  of  goods,  which  upon  FoUetfs 
shewing  were  delivered  on  the  partnership  account,  but 
that  he  would  relieve  himself  from  this  contribution,  if, 

K  3  in 
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in  consequence  of  the  testimony  he  proposed  to  give,  it 
Aould  be  believed  that  Earns  was  indebted  to  the  firm 
of  Yeatherd  and  FoUettf  and  the  verdict  should  in  con- 
sequence pass  in  &vour  of  Yeatherd* 

The  learned  Judge,  however,  who  presided,  admitted 
the  witness,  subject  to  the  opinion  of  this  Court  as  to 
his  compet^icy ;  and  a  verdict  having  been  found  for  the 
Defendant, 

PeU  Serjt  obtained  a  rule  nisi  for  a  new  trial,  on  tlie 
ground  that  this  witness  ought  to  have  been  excluded. 

Vaughan  Serjt  now  shewed  cause  against  the  rule, 
and  argued  that  the  witness  was  indifferent.  As  a 
member  of  the  firm,  his  testimony  certainly  went  to  ex- 
onerate him  from  contribution  on  account  of  the  demand 
set  up  by  Eoans  against  Yeatherd ;  but  on  the  other 
hand,  it  deprived  the  firm  of  a  claim  against  Evans  to 
the  same  amount  upon  the  two  bills  of  exchange,  so  that, 
upon  the  whol^  the  witness  could  neither  gain  rior  lose 
by  the  eflfect  of  his  testimony ;  and  the  verdict  against 
Yeatherd  would  not  have  been  evidence  against'  FoUetL 

PeU  and  Wilde^  Seijts.,  in  support  of  the  rule,  renewed 
the  objection  made  at  the  trial,  and  added,  that  with 
respect  to  the  supposed  indifierency  of  the  witness,  it 
could  only  arise  by  his  being  permitted  to  prove  a  debt 
due  to  himself  and  his  partner;  and  it  was  no  more 
allowable  for  one:  of  the  partners  to  prove  a  debt  due  to 
a  firm,  than  for  a  Plaintiff  to  prove  hhs  own  demand. 
If  such  testimony  could  be  received,  pleas  in  abatement 
would  become  useless.  In  Hudson  v.  Robinson  (a),  one 
of  the  three  partners  was  called ;  but  it  was  not  on  ac- 
count of  the  partnership  ccmcem,  but  by  the  Plaintiff 


{a)  4M.&S.47S, 


who 
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who  had  proceeded  against  one  of  the  partners,  to  shew        182il'« 

that  the  others  had  no  concern  in  the  contract.  ~"  ~^ 

Evans 

v. 
Best  C.  J.     This  was  an  action  of  assumpsit  brought   Yeatherd. 

by  Evans  against  Yeatherd  alone,  to  recover  a  small  sum 
of  money  alleged  to  be  due  upon  a  sale  of  coals  to 
Yeatherd.  But  if  the  statement  made  on  the  part  of 
the  Defendant  be  true,  FoUett  was  also  interested,  and 
might  have  been  joined  in  the  action.  The  Plaintifi^ 
however,  had  to  prove  a  delivery  to  Yl?flM^rrf  alone; 
having  proved  that,  he  would  hove  been  entitled  to  a 
verdict,  and  but  for  the  evidence  adduced  on  the  part 
of  the  Defendant,  that  is,  the  testimony  of  Follettj  he 
would  have  obtained  a  verdict.  But  if  he  had  done  sOp 
would  that  verdict  have  affected  FoUett  ?  It  is  true,  the 
record  would  not  have  been  evidence  to  establish  any 
claim  against  FoUetty  but  only  to  shew  the  amount  that 
had  been  recovered.  But  it  is  cle&r,  that  either  at  law 
or  in  equity,  Yeatherd  would  have  been  entitled  to  con- 
tribution from  FoUett  in  respect  of  the  Plaintiff's  de- 
mand ;  and  if,  in  answer  to  a  bill  in  equity,  FoUett  should 
answer,  that  he  had  the  coals,  but  that  they  had  been 
paid  for  hj  the  bills  due  to  the  firm  irom  ^Eoansj  the 
Chancellor  would  not  enquire  into  that,  but,  if  necessary, 
would  compel  Pdktt  to  share  in  the  misfortune  of  pay- 
ing twice. 

If  Yeatherd  would  be  entitled  to  contribution,  FoUett 
was  an  interested  witness,  and  ought  not  to  have  been 
admitted;  and  the  Plaintiff's  rule  must  be  made  absolute. 

Park  J.  As  soon  as  it  appeared  that  the  Defendant 
and  FoUett  were  joint  contractors,  I  thought  FoUett  was 
not  an  admissible  witness,  because  he  was  liable  to  con- 
tribute towards  satisfying  the  Plaintiff's  demand.  This 
contribution,  it  is  admitted,  Yeatherd  might  enforce  if  a 
verdict  were  to  go  against  him^  and  he  had  the  means  of 
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ISS^. 


Evans 

YfiATHERD. 


proving  by  other  evidence  that  they  botfi  had  an  interest 
in  the  coals.  FoUett,  therefore,  had  a  direct  interest  in 
the  event  of  the  cause,  and  ought  not  to  have  been 
admitted. 

Rule  absolute. 


Miaj%A'      FiUNCES  Matthews,   by  her  next  Friend,  v. 

Lazarus  Jones  Venables,  William  Eccles, 
John  Naylor  Wright^  Thomas  Higson, 
Elizabeth  Burrowes,  Frances  Harrison, 
and  the  Attorney  General. 


^  \ 


A^  by  ivill 
duly  attested, 
devised  all  her 
freehold  pro- 
perty to  trus« 
tees  for  the 
uit  of  £.  / 
seven  days 


'THE  Vice*ChanceU0i>  upon  the  hearing  of  this  cause,, 
by  decree,  dated  10th  of  Jimef  1822,  directed. that, 
the  opinion  of  the  Court  of  Common  Pleas  should  be. 
taken  on  a  case,  in  substance  as  foUows:  ' 

Frances  Higsan  was,  at  the  time  of  making  her  will 
or  appointment  hereafter  mentioned,  entitled,  under  a 
Uicv^rdie ^  RMuriage  settlement,  to  certain  freehold  estates,  whjqh 
conveyed  a       were  vested  in  a  trustee  or  trustees,  and  their  heirs,  in 

trust,  to  permit  her  and  her  assigns  to  receive,  notwith- 
standing her  coverture,  the  rents  and  profits  for  her  life, 
to  her  own  sole  and  separate  use,  and  to  stand  seised  of 
the  estate,  to  the  use  of  such  persons,  and  subject  to 
such  limitations,  and  chargeable  in  such  manner  as  she, 
notwithstanding  her  coverture,  should  by  any  deed  or 

made  a  codicil,  writing,  or  deeds  or  writings,  to  be  by  her  signed  in  the 

attested  by 

three  witnesses,  to  be  taken  as  part  of  her  will»  by  whkh  codicil  she  appointed 
another  trustee,  and  oidered  her  money  out  at  mortgage  to  be  first  applied  in .  pay- 
ment of  her  debts*  A»  died  within  a  twelvemonth  after  the  deed  executed  pursuant 
to  ^G.%,  c*36«: 

Held)  that  the  deed  did  not  operate  as  a  revocation  of  the  will. 

presence 


part  of  her 
property  to 
trustees  for  a 
charitable 
foundation, 
pursuant  to 

nine  days 
after,  she 
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firtseiice  of  two  or  more  credible  witnesses,  or  by  any 
writing  purporting  to  be  her  last  will  and  testament,  to 
be  by  her  executed  in  the  presence  of  three  or  more 
credible  witnesses,  give,  direct,  limit,  and  appoint;  and 
for  want  of  such  direction,  limitation,  and  appointment, 
and  as  to  such  part  thereof  whereof  no  such  gift,  di- 
rection, limitation,  or  appointment  should  be  made,  to 
the  use  of  her  right  heirs  for  ever. 

On  the  20th  otjunej  1812,  she  being  so  entitied,  and 
being  also  entitled  to  certain  copyhold  and  leasehold 
estates,  duly  made  published  and  declared  her  last  will 
and  testament  and  appointment  in  writing,  dated  on  that 
day,  which  will  and  appointment  was  executed  by  her, 
in  tiie  presence  of,  and  duly  attested  by  three  witnesses ; 
and  she  thereby  declared,  that  she  had  made  the  same 
ki  pursuance  of  the  powers  and  authorities  vested  in  her 
by  the  marriage  settiement,  and  in  pursuance  of  all 
powers  and  authorities  otherwise  vested  in  her;  and  after 
thereby  revoking  all  former  wills,  and  charging  all  her 
real  and  personal  estate  with  the  payment  of  her  debts, 
funeral  and  testamentary  expences  and  legacies,  except 
certain  legacies  to  charitable  uses  thereinafter  men- 
tioiied{a),  she  gave,  devised,  and  bequeathed,  directed, 
limited,  and  appointed,  to  Zr.  «7.  VenaNes,  William  Ecdes^ 
and  James  Brooke^  hep  trustees  and  executors  therein- 
after appointed,  their  heirs  and  assigns  for  ever,  all  her 
real  estate  whatsoever,  both  freehold,  copyhold,  and 
leaaehold,  chargeable  as  above,  to  hold  the  same  and 
every  part  thereof  unto  L.  J.  VenaMeSy  WilUam  Ecdes^ 
9oA  James  Brooke^  their  heirs,  executors,  administrators, 
and  assigns,  upon  tiie  several  trusts,  and  to  and  for  the 
several  uses,  intents,  and  purposes  thereinafter  men- 
^oned  concerning  the  same,  viz.  part  thereof  to  the  use 


1824. 


Matthews 

VXNABUB. 


(a)  No  charitable  uies  were  menticmed  in  the  will. 
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1824^       of  WUUam  Petiketk  for  lif^  with  remainders  over,  and 
other  part  and  the  residue  to  the  Plaintiff* 

In  about  seven  dajrs  aftc^  the  date  and  execution  of 
this  will,  the  testatrix  executed  a  certain  indenture, 
dated  the  27th  of  June^  1812,  and  made  between  her  of 
the  one  part,  and  the  Reverend  Samuel  Benshaxo,  Samuel 
Dutton^  Mian  Pearson^  and  L.  J.  VenaUes  of  the  other» 
whereby,  after  reciting  the  said  marriage  settlement,  and 
stating  that  articles  of  separation  had  been  made  and 
executed  between  her  and  her  husband,  that  they  lived 
separate  and  apart,  and  that  she  had  no  near  relations, 
and  was  desirous  that  her  property  should  be  settled, 
applied,  and  diq)osed  of,  in  such  manner  as  theinein 
mentioned,  she,  in  pursuance  of  all  powers  and  autho- 
rities to  her  in  that  behalf  in  anywise  belcmging,  did  by 
that  dieed,  sealed  and  delivered  in  the  [nresence  of  two 
credible  witnesses,  and  intended  to  be  inrolled  in  Qian- 
cery,  declare,  direct,  order,  limit,  and  appoint,  that  all 
the  freehold,  copyhcdd,  and  leasehold  messuages,  lands^ 
tenements,  and  hereditaments  thereinafter  particularly 
meitioned  and  described,  and  which  she  had  full  power 
and  authority  to  dispose  of,  and  the  monies  therein  men* 
tioned,  should  be  conveyed  to  the  before-mentioned  per- 
sons as  trustees,  upon  trust,  as  soon  as  conveniently 
might  be,  to  get  in  the  sum  of  80Q02.  due  to  her  on  cer- 
tain real  securities,  and  to  invest  the  same  upon  real  or 
government  securities,  as  the  trustees,  with  the  appro- 
bation of  her,  Frances  Higson^  in  her  lifetime,  and  after 
her  decease,  in  their  own  discretion  should  think  proper, 
and  pay  and  apply  the  issues  and  profits  thereof  to  and 
for  her  us^  or  as  she  should  appoint  during  her  life ; 
and  she  thereby  declared  that  the  8000^  should  be^  by 
h^  approbation  and  during  her  lifetime  and  afterward^ 
with  tiie  approbation  of  the  trustees  next  thereinafter 
mentioned^  invested  in  the  purchase  of  lands,  tenements, 
aiHl  hereditaments  in  England  or  Wales^  being  freehold 

IS  of 
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of  inheritance,  to  be  conveyed  to  the  trustees  and  the        1824. 
persons  before  naiAed,  and  in  the  meantime  to  be  in*    MArr^wm 
vetted  in  real  or  government  securities,  and  the  di«  «^ 

vidends  and  interest  to  accumulate  until  laid  out  in  snch  Vsnabub. 
purchase;  and  it  was  thereby  declared,  that  the  yearly 
rents  and  issues  of  the  lands  so  to  be  purchased  should  be 
applied,  at  the  meetings  of  the  clergy  of  the  archdeaconry 
of  Chester^  to  the  relief  of  widows  of  clergymen  of  the 
church  o[ England,  in  the  manner  therein  directed ;  and 
JRrmces  Higson  did  thereby  declare  and  agree,  direct, 
limit,  and  appoint,  that  all  the  estate  in  the  said  in- 
denture called  the  freehold  estate^  situated  at  Club  Moore^ 
in  West  Derby,  then  in  the  possession  of  Mr.  HemtsoUf 
(but  which  estate  was  in  fact  copyhold,)  and  all  her  estates 
in  the  said  indenture  cdled  her  copyhold  estates,  situate 
m  Carr-lane  and  TmonsemPs'Iane,  in  Wesi  Derby,  (but 
iriiidi  estate  in  Carr4ane  was  in  feict  freehold,)  together 
with  the  appurtenances,  should  be  granted,  conveyed^ 
and  assured  unto  the  said  Samuel  JRenskccWf  Samuel  JDut'* 
ton,  Allan  Pearson,  and  L.  J.  VenaUcs,  to  the  use  of 
the  trustees  thereinbefore  named,  and  that  the  rents 
and  profits  thereof  should  be  implied  and  disposed  <£ 
from  time  to  time  in  the  purchase  of  a  piece  of  land» 
and  in  the  erection  of  proper  buildings,  for  the  purpose^ 
as  the  trustees  should  ^ink  fit,  and  in  the  support  and 
nudntenanoe  of  two  schools,  to  be  erected  at  CkibMoare^ 
the  one  for  boys,  the  other  fi>r  girls;  and'the  will  coo* 
tflined  directions  for  maintaining,  educating,  and  doalh* 
ing  such  children^ 

On  the  4th  of  July,  1813,  Frances  Higson  acknow«- 
ledged  this  indenture,  for  the  purpose  of  enrolment,  and 
on  the  6th  it  was  Accordingly  enrolled  in  Chancery. 

On  the  ISth  of  Jufy,  1812,  Frances  Higson  4luly 
made  and  published  a  codicil  to  her  will,  which  codicil 
was  executed  in  the  presence  of  and  attested  by  three 
witnesses ;  whereby,  after  desiring  that  the  said  codicil 

might 
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might  be  annexed  to,  and  taken  as  part  of  her  will,  and 
noticing  that  by  her  will  she  had  appointed  James 
Brooke  one  of  her  trustees  and  executors  thereof  she 
veroked  such  appointment  of  James  Brooke^  and  nomi- 
nated John  Nm/lor  Wright  in  his  room,  to  act  in  con- 
junction with  the  other  executors  and  trustees  named  in 
the  will ;  and  after  giving  a  legacy  to  J,  N.  Wright^  she 
directed  her  executors  and  trustees,  in  the  first  place,  to 
apply  her  personal  estate  and  money  due  on  mortgage 
on  freehold  and  leasehold  securities,  toward  the  payment 
of  her  debts  and  the  legacies  ^ven  by  her  will ;  and  in 
case  the  same  should  not  be  sufficient,  to  raise,  by  sale 
or  mortgage  of  her  houses  in  Liverpool,  or  any  other 
part  of  her  freehold  or  leasehold  estates,  a  sufficient  sum 
for  that  purpose ;  and  she  did,  for  that  purpose,  direct, 
limit,  and  appoint^  chat  her  executors,  and  the  survivor 
of  them,  their  heirs  tod  assigns,  should  and  might,  as 
and  when  they  thought  proper,  sell  and  convey  the  mes* 
suages,  lands,  and  hereditaments  devised  to  them,  either 
absolutely  or  by  way  of  mortgage,  with  directions  for 
enabling  the  executors  and  trustees  to  make  good  titles, 
and  give  valid  receipts  to  the  purchasers  or  mortgagees : 
and  Frances  Higson,  by  this  codicil,  did  ratify  and  con- 
firm in  every  other  respect  her  last  will  and  testament* 

The  testatrix  died  on  the  2\^t  o£  November,  1812, 
and  the  freehold  estates  which  are  comprised  in  the  in- 
denture being  the  same  which  would  have  passed  by  the 
residuary  devise  in  the  will  or  i^pointment,  if  the  in- 
denture had  not  been  made,  tiie  questions  submitted  for 
the  opinion  of  the  Court  were, 

'  First,  whetiier  tiie  will  or  appointment  of  Rumces 
Higson,  dated  20th  of  June,  1812,  was  revoked  as  to 
the  said  freehold  estates,  by  the  indenture  dated  the 
27th  of  Jfnt^,  1812?  and. 

Secondly,  whether,  if  the  will  or  ^pointment>were 
so  jrevoked^  it  was  republished  and  made  good  as  to  the 

said 
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said  estates,  by  the  codicil  dated  the   ISth  of  Jub/j 
1812? 

Peake  Serjt.  for  the  Plaintiff.  First,  the  will  was  not 
revoked  by  the  deed  of  appointment  That  deed  did 
not  operate  to  alter  any  estate  of  the  testatrix,  or  pass 
any  interest;  and  as  merdy  indicative  of  intention  it  had 
no  eflfect,  because  it  was  not  attested  by  three  witnesses. 
No  estate  of  the  testatrix  was  altered,  no  interest  passed, 
because  by  9  G.2.  c.36.  (a)  an  alienation  in  mortmain 
is  rendered  null  and  void,  unless  a  twelvemonth  elapses 
between  the  execution  of  the  deed  and  the  death  of  the 
setdor.  In  the  cases  in  which  a  will  has  been  holden 
to  be  revoked  by  an  incomplete  conveyance,  as  by  a 
bargain  and  sale  before  enrolment,  some  iritere^  has 
been  holden  to  pass  by  the  deed.  The  bargainiee,  for 
instance,  has  a  sufficient  interest  to  become  tenant  to  a 
jTitcipe  (Fen/r.S61.),  and  the  deed  may  be  enrolled  after 
his  death,  Taylor  v.  Jones.  (&)  Before  the  statute  of 
frauds,  by  which  three  witnesses  are  requisite  to  render 
effectual  the  revocation  of  a  will,  though  a  mere  cov^ 
nant  would  not  effect  a  revocation,  a  fec^ment  would. 


1824. 


MATTiunra 
Vknabuv. 


(a)  By  which  it  is  enacted, 
(i.i.)  That  no  manors,  lands, 
&c.  nor  money  to  be  laid  ^out  in 
lands,  shall  be  given  for  chari- 
table uses  unless  by  deed  .in- 
dented and  executed  before  two 
witnesses  twelve  months  before 
the  death  of  the  donor,  and 
enrolled  in  Chancery.  —  (5^*3*) 
<<  That  all  .gifts,  granto,  &c. 
whatsoever  of  any  lands,  lene- 
menu,  or  other  hereditaments,  or 
of  any  estate  or  interest  therein, 
or  of  any  charge  or  incumbrance 
affecting  or  to  affect  any  bnds, 
&c.,  or  of  any  stock,  money, 
goods,  chattels!  or  other  personal 


estate,  or  securities  for  money  to 
be  laid  our  or  disposed  of  in  the 
purchase  of  any  lands  &c*,  or  of 
any  estate  or  interest  therein,  or 
of  any  chaige  or  incumbrance 
affecting  or  to  affect  the  same^ 
to  or  in  trust  for  any  charitable 
uses  whatsoever,  which  shall  at 
any  time  from  and  after  the  a4tk 
day  of  Junet  1736,  be  made  in 
any  other  manner  or  form  than 
by  this  act  is  directed  or  a|>- 
pointed,  shall  be  absolutely  and 
to  all  intents  and  purposes  null 
and  void.'' 

{b)  iSaJi.^S^. 

because 


14Q 


CASES  m  EASTER  TERM 


1824. 


Matthews 

VIKABLE9. 


because  it  was  indicative  of  the  feoffor's  intention,  (1  Boll* 
^£r«615.j9/.S.4.70  But  since  the  statute,  there  must 
be  an  express  revocation  properly  attested,  or  the  pas- 
sing of  an  interest  out  of  the  devisor;  Edlestane  v. 
Speake  (a),  Onions  v.  Tyrer*{b)  In  Shave  v.  Pink  (r),  the 
deed  conveyed  an  interest* 

But,  secondly,  if  the  deed  operated  a9  a  revocatioii 
of  the  will,  the  codicil  amounted  to  a  republication  of  it. 
Where  a  codicil  refers  to  a  will,  and  is  to  be  taken  as 
part  of  it,  that  is  a  republication  of  it.  Goodtitle  d. 
Woodhouse  and  Others  v.  Meredith  (</),  Pigott  v.  Wat' 
ler.  {e) 


Wilde  Seijt.  contr^.  First,  the  deed  passed  an  in- 
terest, and  operated  as  a  revocation  of  the  will.  A  slight 
alteration  in  the  situation  or  estate  of  a  testator  is  suflK- 
cient  to  revoke  a  will,  Doe  dem*  Li/shingtofi  v.  lMndaffi{^f) 
Here  there  was  a  valid  execution  of  the  power,  by 
which  the  testatrix  parted  with  all  her  interest  in  the 
property  of  which  she  had  the  disposal :  according  to 
the  provisions  of  the  9G.2.  c.S6.  5.1.,  the  gift  is  to  take 
effect  in  possession  immediately  upon  the  execution  of 
the  deed,  so  that  unless  an  interest  is  allowed  to  pass 
under  it  from  the  donor  to  the  trustees,  the  whole  intent 
of  die  statute  is  defeated.  The  third  clause  only  renders 
a  conveyance  void,  which  is  no(^  made  in  the  manner 
and  form  prescribed  by  the  statute ;  that  is,  attested  by 
two  witnesses  and  duly  enrolled;  and  if  it  had  been  in- 
tended that  the  death  of  the  donor  within  twelve  months 
should  also  have  been  a  ground  of  nullity,  that  ground 
would  have  been  specified.  But  Shcfoe  v.  Pink  and 
many  other  cases  decide,  that  even  an  imperiect  con- 


(a)  I  Sbov).  89.     Cartb.  So. 
\h)  I  P.  Wms.  343. 
(f)  5  T.jR.144. 


\e)  7  Fes.Jun*  98. 


veyance 
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▼ejrance  may  operate  as  a  revocation  of  a  will.     Even 
though  under  the  operation  of  the  statute,  the  property 
should  revert  to  her   heir  after  her  death,  it  is  clear 
the  testatrix  could  have  no  interest  in  the  property 
daring  her  life,  and  therefore  none  at  the  time  of  exe* 
eating  the  codicil.     The  property  in  question  b  not 
specified  in  the  will,  and  though,  notwithstanding  that, 
it  might  pass  if  there  were  no  intention  expressed  to 
the  contrary,  {Goodright  v.  Daamshire  (a),)  yet  here,    ' 
Secondly,  a  contrary  intention  is  manifested  by  the  cir- 
cumstance of  the  codicil's  bearing  date  only  nine  days 
after  the  execution  of  the  deed :  there  is  nothing  said  in 
the  codicil  touching  the  deed,  and  if  the  testatrix  had 
lived  twelve  months,  the  codicil  would  not  have  afiected 
it;  the  codicil,  therefore,  cannot  operate  as  a  repub* 
licaUon  of  the  will,  at  least  as  to  this  property;  and  from 
Strong  V.  Teatt  (&),   and  Doe  d.  Cholmondely  v.  Wether-' 
hf  {c\  it  appears  that  the  Court  may  restrain  general 
expressions  or  carry  them  into  effect,  as  will  best  meet 
the  intentions  of  the  devisor.     Bowes  v.  Bowes  (d)  is  to 
the  same  effect.     The  only  object  of  this  codicil  is  to 
change  a  trustee. 


IS9A. 


Matthews 
VenabeIds. 


Peake^  in  reply.  The  clear  intention  of  the  testatrix 
in  making  a  codicil  the  day  after  executing  the  deed  was 
this,  that  if  she  should  live  the  twelve  months  required 
by  sjtatute  to  render  the  deed  available,  the  property 
^ould  go  according  to  the  provisions  of  the  deed ;  but 
if  she  should  die  in  the  meantime,  and  the  deed  thereby 
be  rendered  void,  then  the  property  should  go  according 
to  her  will.  9ut  the  deed,  though  it  conveyed  a  title  to 
the  trustees,  left  in  the  testatrix  all  the  beneficial  in- 
terest in  the  property  till  the  time  of  her  death,  and 


[a)  2  B,^  P.  600, 

(A)   xBt/rr.  912. 


i 


c)  11  EaU,  ^%%. 

d)  aJJ.  efP.500. 
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if  no  interest  passed  out  of  her,  no  revocation  wob 
effected 

The  following  certificate  was  afterwards  sent :. 
This  case  has  been  argued  before  us.  We  have  ooa- 
sidered  it,  and  are  of  opinion,  that  the  will  or  appointr- 
ment  of  the  said  Frances  Higson^  dated  the  20th  otJkme^ 
1812,  was  not  revoked  as  to  the  said  freehold  estates  by 
the  said  indenture  dated  the  27th  of  June,  1812* 

W.  D.  Best. 
J.  A.  Park. 

J.  BUREOUGH. 


Maj%4, 


Thomas  Dalby,  the  Elder,  and  Others  r. 
Thomas  Pullen  and  Others. 


J)eYiieto5.C« 
for  uStf  re* 
mainder  to 
AT.  G.f  son  of 
S*  C,  and  hit 
heirt ;  but  if 
iV.  G.  should 
die  in  the  life- 
time of  Sm  G. 
without  issue, 
and  there  be 
no  other  issue 
of  S*  G-f  then 
to  the  use  of 
such  penons 
as  ^.G.  should 
appoint* 
^.G.  and  i\r.G. 
appointed  and 
conveyed  in 
fee  to  F.  : 
Held,  a  valid 
conveyance. 


T  N  pursuance  of  an  order  made  by  the  Vice-ChanoeUor^ 
in  this  cause,  dated  the  15th  of  March,  1828,  a  case 
in  substance  as  follows  was  stated  for  the  opinion  of 
the  Court  of  Common  Pleas. 

Nicholas  Morrellj  of  London,  innholder,  by  his  will 
dated  1 3th  October,  1 756,  after  giving  several  specific  and 
pecuniary  legacies,  gave  and  bequeathed  all  the  rest  and 
residue  of  his  estate,  both  real  and  personal,  to  George 
Carter  and  Thomas  Stagg,  and  the  survivor  of  them,  and 
the  heirs,  executors,  and  administrators  of  such  survivor, 
upon  trust  to  and  for  the  uses,  and  subject  to  the  pro- 
visoes, powers,  and  limitations  thereinafter  limited  and 
declared,  viz.  as  to  all  the  freehold  ^tate  which  he 
should  be  seized,  possessed  of,  or  entitled  to  at  his  death,, 
to  the  sole  and  separate  use  of  his  daughter,  Sarah  GaU 
xvith,  (or  life,  without  impeachment  of  waste;  and  from 

and 
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and  after  the  determination  of  that  estate  to  the  use  of       1624* 
George  Carter  and  Thomas  Staggy  and  their  heirs,  during       ]JTj^^ 
the  life  of  Sarah  Galwith^  in  trust  to  preserve  the  con-  v 

tingent  uses  and  estates  thereinafter  limited,  but  never-      Pw-w^k. 
tbeless  to  permit  and  suffer  his  said  daughter  to  take 
and  receive  the  rents  and  profits  to  her  own  proper  use 
during  her  life,  notwithstanding  any  coverture,  it  being 
the  testator's  express  mind  and  will  that  neither  her 
then  present  nor  any  after-taken  husband,  should  have 
any  thing  to  do  therewith,  and  neither  that  the  same  nor 
any  part  thereof  should  be  subject  to  their  or  any  of 
their  debts  or  engagements ;  and  from  and  after  the  de- 
cease of  his  daughter  Sarah^  subject. to  an  annuity  of 
50^  thereby  devised,  to  the  use  of  his  grandson,  Nicholas 
Galwilhj  son  of  Sarah,  and  his  heirs  and  assigns,  for 
ever ;  and  if  Nicholas  Galwith  should  die  without  issue 
in  the  lifetime  of  the  said  Sarah^  and  there  should  be 
any  other  issue  of  her's  th^n  living,  then  to  the  use  of 
such  issue  of  his  daughter,  share   and  share  alike,  if 
more  than  one,  to  hold  as  tenants  in  common,  and  not 
as  .joint  tenants,  and  to  the  heirs  and  assigns  of  such 
issue  respectively  for  ever ;  and  if  there  should  be  but 
one  such  issue^  then  to  the  use  of  such  one,  and  his  or 
her  heirs  and  assigns  for  ever;  but  in  case  Nicholas 
Galwith  should  die  without  issue  in  the  lifetime  of  the 
testator's  said  daughter,  and  there  should  be  no  other 
issue  of  her  body  then  living,  then  to  the  use  of  such 
person  or  persons,  and  to  such  intents  and  purposes, 
and  in  such  shares  as  his  said  daughter  Sarah,  no^ith- 
standing  her  coverture,  or  whether  she  should  be  covert 
or  sole,  by  any  deed  or  deeds,  or  by  her  will  in  writing 
imder  her  hand  and  seal,  duly  executed  in  the  presence 
of  three  or  more  credible  witnesses,  should  direct^  limits 
or  appoint ;  and  in  default  of  such  direction,  limitation, 
or  appointment,  to  the  use  of  the  testator's  right  heirs 
for  even 
Vol.  II.  L  On 
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On  the  12th  ofjune^  1767,  the  testator  died,  and  hU 
will  was  proved  by  TTiomas  SU[gg9  the  surviving  exe- 
cntor. 

In  1768  Join  Gahmth  and  the  said  Sarahj  his  wife, 
and  Nicholas  Galwitkj  their  son,  together  with  Sarah 
Walker^  an  annuitant  and  legatee  under  the  will,  filed 
their  bill  in  Chancery  against  Thomas  Slagg  and  against 
John  MorreUf  as  the  eldest  son  and  heir  of  John  MorreUf 
who  was  the  eldest  brother  of  the  testator,  and  as  such 
his  heir  at  law,  praying  that  the  will  might  be  estab- 
lished and  the  trusts  performed ;  and  by  a  decree,  dated 
the  10th  of  ikfay,  1768,  the  will  was  declared  to  be  wdl 
proved,  and  the  trusts  thereof  were  decreed  to  be  per« 
fohned. 

By  an  indenture  dated  the  6th  January^  1773,  made 
between  the  said  Sarahj  wife  of  John  Galwithj  of  the 
one  part,  and  John  Carter  of  the  other  part,  Sarah  Gd^ 
with  J  in  consideration  of  910/.,  granted  to  JbAn  Carter 
an  annuity  of  ISO/.,  to  be  issuing  out  of  her  separate 
estate,  during  her  life ;  and  in  pursuance  of  all  powers 
and  authorities  enabling  her,  she  thereby  bargained, 
sold,  transferred,  set  over,  ordered,  directed,  limited, 
and  appointed  the  rents  and  profits  of  the  real  estates, 
late  of  Nicholas  Morrellj  to  which  she  was  entitled  for 
life,  or  which  then  were  or  should  thereafter  become 
due  to  her,  to  hold  the  same  unto  John  Carter,  his  exe* 
cutors,  administrators,  and  assigns,  upon  trust  for  secur- 
ing the  said  annuity,  and  the  surplus  thereof  was  to  be 
paid  to  her,  Sarah  Gahmth,  or  as  she  should  appoint. 

By  indentures  of  lease  and  release  and  appointm^it, 
dated  the  23d  and  24th  oiMajf,  1775,  the  release  made 
between  Nicholas  Galwith  of  the  first  part^  Sarah  Gal* 
with  of  the  second  part,  and  John  Carter  of  the  third 
part;  Nicholas  Galwith,  in  consideration  of  900/.  paid 
to  him  by  John  Carter,  granted,  bargained,  sold,  re- 
leased, and  confirmed,  and  for  the  better  securing  the 

repayment 
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repayment  of  the  $aid  sum  of  900/.,  and  in  consider-       1824, 
ation  o£  5s.  Sarah  Gahoith  did,   in  pursuance  of  the         " 
power  contained  in  the  will,  and  by  virtue  thereof  and  v 

of  all  other  powers  enabling  her  so  to  do,  upon  the  PuiiBir, 
contingencies  and  in  the  events  in  the  said  recited 
will  mentioned,  direct^  limit,  and  appoint  the  heredita- 
ments and  premises  of  which  Nicholas  MorreU  died 
seised,  to  hold  unto  and  for  the  use  of  JoAn  Carter^ 
his  h^s  and  assigns  for  ever,  subject  to  redemption  oh 
payment  of  900/.  and  interest. 

By  an  indenture,  dated  6th  Naoemberj  1778,  made  be- 
tween Nicholas  Galwithj  of  the  first  part,  SaraJi  Galwitk 
of  the  second  part,  and  John  Carter  of  the  third  part, 
after  reciting  the  will  of  Nicholas  MorreU,  dated  ISth 
October,  1756^  the  indentui'es,  dated  6th  January,  1778, 
and  the  2Sd  and  24th  May,  1775,  and  that  John  Carter 
had  agreed  with  Sarah  and  Nicholas  Gabmiih  for  the  ab« 
Mate  purchase  of  the  freehold  and  inheritance  of  the 
hereditaments  and  premises  late  of  the  testator,  Nicholas 
MorreU,  for  SS60/.,  of  which  the  said  sums  of  910/.  and 
900/*  were  to  be  taken  as  part ;  it  was  witnessed,  that 
in  consideration  of  those  two  sums,  and  of  the  further 
torn  of  1550/.,  paid  by  John  Carter  to  Nicholas  GaU 
with  and  Sarah  Galwith,  they,  Nicholas  and  Sarah,  did 
remise  and  release  all  the  provisoes  contained  in  the  in- 
denture of  the  24th  May,  1775,  for  redemption  of  the 
hereditaments,  and  all  the  right,  title,  and  equity  of  re- 
demption of  them  Nicholas  and  Sarah  Galwith,  their  or 
either  of  their  heirs,  executors  or  administrators,  there- 
by reserved;  and  it  was  thereby  further  witnessed,  that 
Nicholas  Galwith  did  release,  ratify,  and  confirm ;  and 
Sarah  Galwith,  by  virtue  of  all  powers  enabling  her 
80  to  do,  did,  by  that  her  deed,  by  her  duly  sealed  and 
ddivered  in  the  presence  of  three  credible  witnesses, 
whose  names  were  thereon  indorsed,  fully  and  abso* 
lutdy  direct,  limit,  and  appoint,  release,  ratify,,  and  con*  . 

L  2  firm 
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firm  unto  John  Carter^  his  heirs  and  assigns,  the  same 
premises,  to  hold  unto  John  Carter^  his  heirs  and  as- 
signs, to  and  for  their  own  proper  use  absolutely  for 
ever;  and  this  indenture  contained  a  covenant  on  the 
part  of  Nicholas  Galwith  to  levy  a  fine  of  the  premises 
to  the  use  of  John  Carter^  his  heirs  and  assigns  for 
ever. 

The  execution  of  each  of  the  deeds  of  the  6th  of 
January  1773,  23d  and  24.th  of  May,  1775,  and  6th  of 
NovembeTj  1778,  made  by  Sarah  Galwith,  was  attested 
by  three  witnesses. 

In  Michaelmas  term,  19  G.S.,  a  fine  was  levied  by 
Nicholas  Galwithy  of  the  aforesaid  premises,  in  pursu- 
ance of  the  covenant  contained  in  the  indenture  of  the 
6th  of  Naoember,  1 778.  « 

•  Nicholas  Galwith  died  without  issue,  in  the  lifetime 
of  Sarah  Galwith,  and  there  was  no  other  issue  of  the 
body  of  Sarah  Galwith  then  living,  nor  had  she  any 
after-born  child. — Sarah  Galwith  had  since  died. 

The  question  for  the  opinion  of  the  Court  was, 

Whether  the  power  of  appointment  given  by  the  will 
oi  Nicholas  Morrell,  dated  13tb  October,  1756,  to  his 
daughter,  Sarah  Galwith,  was  well  executed  by  the  deed 
6f  the  6th  of  November,  1778,  such  deed  having  been 
executed  by  Sarah  Galwith  in  the  lifetime  of  her  son 
Nicholas  ? 


'  Frere  Serjt  for  the  Plaintiffs.  The  power  was  well 
executed,  and  the  circumstance  of  Nicholas  Galwith 
being  alive  at  the  time  does  not  invalidate  the  deed. 
Where  a  power  may  be  executed  on  a  contingent  event 
it  may  also  be  executed  before,  though  the  happening 
of  the  contingency  is  necessary  to  give  efiect  to  the  exe- 
cution. Upon  this  deed  Nicholas  Galwith  and  his 
mother  conveyed  a  good  tide,  subject  to  a  contingency 
which  might  defeat  it^  namely,  the  birth  of  issue  subse- 
quently. 
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quently.  The  point  has  been  decided  in  ScUUer  v.  Tra^  1824f. 
vd  (a),  Countess  of  Sulherland  v.  Noithmore  (i),  which 
cases  have  been  recognized  in  Doe  dem.  Calkin  v.  Tomlcin-' 
son.  {c)  —  Uvedale  y.  Uvedale  (rf),  is  also  an  authority  for 
the  Plaintiff.  It  is  not  necessary  to  contend  that  Carter 
took  an  indefeasible  estate ;  it  was  his  own  act,  to  pur- 
chase, subject  to  a  contingency. 

Tadcb/  Serjt.  for  the  Defendants.  The  object  of  the 
devisor  was  to  leave  his  property  to  his  grandchild  in  a 
way  which  might  enable  him  to  enjoy  tlie  full  advantage 
of  it ;  but  if  it  were  sold  subject  to  the  very  probable  con- 
tingency of  his  having  issue  and  surviving  his  mother,  the 
price  to  be  obtained  must  necessarily  be  small.  Now^ 
tliough  a  power  which  is  given  to  arise  on  a  contin- 
gency may  be  executed  before  the  contingency,  if  the 
time  of  execution  is  wholly  immaterial  and  does  not 
alFect  the  intention  of  the  party  creating  the  power,  yet 
it  is  otherwise  where  the  intention  of  that  party  would 
be  frustrated.  Anon.  Excheq,  1806  (^),  M^Adam  v. 
Logan,  {f)  The  power  in  the  case  of  Sclater  \* 
Travel  was  very  peculiar,  and  contained  the  words 
"a/  any  time  during  her  life^^  which  are  not  to  be  found 
in  the  present  power.  In  Co.  Lit.  1 12.  &  it  is  laid  down, 
that  where  there  is  a  devise  to  A.  for  life,  and  that  after 
his  decease  the  estate  shall  be  sold,  the  sale  cannot  be 
Diade  during  A^s  life :  the  passage  in  Bro.  Abr.  236.  Dc^ 
visejpLSl.  is  to  the  same  effect ;  and  it  follows  from  these 
authorities  that  where  the  time  of  the  execution  is  mate- 
rial, it  cannot  be  anticipated.  The  true  test  for  the 
validity  of  the  execution  of  a  power  is  to  consider  the 
estates  created  under  it  as  limited  by  the  instrument 

(a)    3  Fin.  Abr.  4a7-  Autbo-         (d)  iM.l^  S.  165. 
rity  O.  (e)  Sugd.  on  Pov;,  273.  third 

{b)  Dickenji  s^*  edit.,  265.  second  edit. 

(<•)  3  Atk.  117^  (/)  3  Bfo.  Cba.  Cas.^io. 

L  3  which 
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1 824.  _  which  gave  the  power ;  but  if  Carter  were  to  take  raider 
MorrelTs  will  instead  of  under  the  power,  —  instead  of 
taking  absolutely  as  he  does  by  the  deed,  he  would  ttke 
an  estate  subject  to  Nicholas  GalwitVs  dying  without 
issue,  and  there  being  no  other  issue  of  Sarah  Galmthm 
This  power,  therefore^  was  only  itself  a  contingent 
power,  and  not  a  power  to  give  an  estate  upon  a  contin- 
gency. 

Frere^  in  reply.  In  M^Adam  v.  Logan  the  power  was 
distinctly  given  to  the  survivor  of  two  persons :  the 
passage  in  Bro»  Abr.  only  shews  that  a  surviving  exe-> 
cutor  may  sell;  and  that  in  Co. Lit.  112. &  is  contro-^ 
verted  in  note  2,  Co.Lit.  113.a.  The  case  in  the 
Exchequer  was  decided  altogether  on  equitable  princi- 
ples, and  does  not  affect  the  present  question. 

The  following  certificate  was  afterwards  sent : 
This  case  has  been  argued  before  us ;  we  have  con- 
sidered the  same,  and  are  of  opinion  that  the  power  of 
appointment  given  by  the  will  of  Nicholas  Morrell,  dated 
the  13th  of  October  J  1756,  to  his  daughter,  Sarah  Oal- 
imth,  was  well  executed  by  the  deed  of  the  6th  of  No^ 
vember,  1778,  notwithstanding  the  execution  thereof  by 
the  said  Sarah  in  the  lifetime  of  her  son  Nicholas  Gal- 
with. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUGH. 
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TiTUS  Farmer  the  Elder,  and  Daniel  Fajrmer  ii%;i8. 
and  Titus  Farmer  the  Younger,  Infants,  by 
their  next  Friend,  v.  Joshua  Francis  the 
Elder,  John  Hemmons,  Edmund  Farmer, 
Julia  Francis,  Edmund  Farmer  Francis, 
Joshua  Francis  the  Younger,  Henry  Fran- 
cis, Thomas  Francis,  David  Polley  Fran- 
cis, Daniel  Farmer  Francis,  and  Sarah 
Farmer. 


In  pursuance  of  an  order  of  the  Vice-Cbancellor,  the  Devise  to  A> 
following  case  was  settled  for  the  opinion  of  the  ^^  ^^*'  **'  „ 

^  ^  _  ^,  "^  nuunder  to  all 

Court  of  Common  Pleas :  ^^  children 

Edmund  Farmer^  by  his  will,  dated  the  16th  o(  Aprils  tUt  should  be 
1814,  after  giving  certain  specific  and  pecuniary  legacies,  dI«h,cquSly 
and  directing  his  executors  to  invest  such  a  sum  in  th^  amongst  them 

funds  as  would  produce  the  yearly  sum  of  52/.,  and  to  *^  "^^  }^. 

.  one>  to  be  di- 

pay  the  same  by  weekly  sums  to  his  son  Edmund^  for  yided  share 

his  life,  and  at  his  decease  to  apply  the  same  for  the  ^^  '1^^^ 

maintenance  and  education  of  the  child  or  children  of  and^asThcy 

the  said  Edmund^  until  the  age  of  twenty-four  years,  and  should  respec- 

then  to  divide  the  principal  amongst  them ;  and  after  *»vely  attain  the 
,.11  1.,  age  of  twenty- 

giving  1000/.   m  the  three  per  cent,  consolidated  bank  four,  and  to 

annuities,  in  trust,  to  apply  the  interest  in  the  mainte-  ^^^  respec- 
nance  of  his  grandsons,  Daniel  and  Titiis  Farmer,  until  ^  as^tenants 
the  age  of  twenty-four,  and  then  to  divide  the  principal  in  common, 

between  them,  cave  and  disposed  of  the  residue  of  his  ?"^  "^  " 

joint  tenants : 

estate  and  effects  as  follows :   ^^  and  as  to  all  the  rest,     Held,  that 
residue,  and  remainder  of  my  estate  and  effects,  where-  ^•''  children 
soever  and  of  what  nature  or  kind  soever  the  same  shall  \^^\  ^^^  ^    ' 
or  may  consist  at  the  time  of  my  decease,  both  real  and  vested  interest 
personal,  as  well  in  possession  as  reversion,  remainder,  *'       death, 
or  expectancy,  I  do  hereby  give,  devise,  and  becjueath  commun. 
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the  same  and  every  part  thereof  unto  my  wife  iMcy^  and 
Joshua  Francis  and  John  Hemmons^  to  take  and  hold  the 
same  and  every  part  thereof  unto  my  said  wife,  and  the 
said  Joshua  Francis^  and  John  Hemmons^  their  heir% 
executors,  administrators,  and  assigns  for  ever,  upon 
trust,  nevertheless,  and  to  and  for  the  persons,  uses,  in- 
tents, and  purposes  following,  viz.  upon  trust,  as  to  tlie 
rents,  dividends,  interest,  use,  produce,  and  profits 
tliereof,  for  the  use  and  benefit  of  my  said  wife,  for  and 
during  the  term  of  her  natural  life,  and  from  and  after 
her  decease,  upon  trust  for,  and  I  do  hereby  give,  de- 
vise, and  bequeath  the  rents,  dividends,  and  interest, 
use,  produce,  and  profits  of  the  said  last-mentioned 
trust  estate,  funds,  and  efiects,  unto  my  daughter  Mary 
Francisy  for  her  natural  life,  to  and  for  her  own  sole, 
separate,  and  peculiar  use,  not  subject  or  liable  to  the 
'  debts,  receipts,  or  engagements  of  her  present  or  any 
after-taken  husband  or  husbands,  and  over  which  I  will 
and  direct  he  or  they  shall  have  no  power  or  control 
whatsoever,  but  that  the  receipt  of  my  said  daughter 
alone,  notwithstanding  her  coverture,  shall  be  at  all 
times  a  good  and  sufiicient  discharge  to  the  person  or 
persons  paying  the  same ;  and  from  and  after  the  de- 
cease of  them  my  said  wife  and  daughter,  upon  trust  for, 
and  I  do  hereby  give,  devise,  and  bequeath  the  said  re- 
siduary trust  estates,  hereditaments,  and  premises,  and 
the  principal  of  the  said  residuary  trust  fund  property, 
and  efiects,  unto  and  amongst  all  and  every  the  lawful 
issue,  child  or  children  of  my  said  daughter  Mary 
Francis^  as  shall  be  living  at  the  time  of  the  decease  of 
the  survivor  of  thiem  my  said  wife  and  daughter,  equally 
amongst  them,  if  more  than  one,  to  be  divided  share  and 
share  alike,  "when  and  as  they  shall  respectively  attain 
the  age  of  twenty-four  years  and  to  their  respective 
heirs,  executors,  administrators,  and  assigns  for  ever,  to 
take  as  tenants  in  common  and  not  as  joint  tenants,  and 
if  only  one,  then  the^whole  thereof  to  such  otily  or  sur- 
viving 
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Tiving  diild  of  my  said  daughter  Mary  Francis^  his  or 

her  heirs,  executors,  administrators,  or  assigns  for  ever, 

tgMm  attaining  the  said  age.    But  in  case  there  shall  be 

no  such  issue,  child  or  children  of  my  said  daughter^ 

3£ary  Francis^  living  at  the  time  of  the  decease  of  the 

survivor  of  them  my  said  wife  or  daughter,  or  being 

such,  all  shall  die  without  lawful  issue,  under  the  said 

age  of  twenty-four  years,  then  upon  trust  for   and  I 

do  hereby  give  and  bequeath  the  said  residuary  trust 

estates,    hereditaments,   and   premises,   residuary  trust 

fund  property,  and  effects,  unto  my  sons  Edmund  and 

Titus  Farmer,  equally  to  be  divided  between  them,  share 

and  share  alike,  and  to  their  several   and   respective 

hdrs,  executors,  administrators,  and  assigns  for  ever,  to 

take  as  tenants  in  common  and  not  as  joint  tenants,  and 

to  and  for  no  other  use,  intent,  or  purpose  whatsoever/' 

The  testator  died  on  the  29thAprilj  1814,  leaving 

Edmundj  his  eldest  son  and  heir  at  law  him  surviving, 

who  died  on  the  25th  of  October,  1817,  leaving  Edmund 

Farmer,  his  eldest  son  and  heir  at  law  him  surviving, 

who  then  became  the  heir  at  law  of  the  testator. 

On  the  death  of  the  testator  his  widow  entered  into 
possession  of  the  rents  and  profits  of  his  real  and  per- 
sonal  estate,  and  received  the  same  until  her  death,  in 
January,  18  J  8,  when  the  testator's  daughter,  Mary 
Francis,  entered  into  possession  of  the  rents  and  profits, 
and  received  them  until  her  death,  in  November,  1821. 

Maty  Francis  left  seven  children,  viz.  Jtdia,  Edmund 
Farmer,  Joshua,  Henryi  Thomas,  David  PoUey,  and 
Daniel  Farmer  Francis,  the  youngest  of  whom  was  then 
of  the  age  of  four  years  and  upwards,  having  been  born 
in  September,  1817* 

The  questions  for  the  opinion  of  the  Court  were, 
whether  the  children  of  the  testator's  daughter  Mary 
Francis  took  any,  and  what  interests  in  the  real  estate 
of  the  testator,  by  virtue  of  the  residuary  devise  in  his 
will?  or  whether  Edmund  Farmer, j^  heir  at  law  of  the 
.  *  testator. 
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testftlor^  or  what  other  person  or  persons,  va$  or  were 
entitled  to  such  real  estates  ? 

And  if  the  Court  should  be  of  (pinion  that  the  trus- 
tees took  the  legal  fee  under  the  devise,  then,  whether 
the  children  of  Maty  Francis  would  have  taken  any  and 
what  interests  in  the  real  estates  of  the  testator  by  virtue 
of  the  said  residuary  devise,  in  case  it  had  been  made 
without  the  introduction  of  trustees  ?  or  whether  the 
heir  at  law  of  the  testator,  or  what  other  person  or  per- 
sons, would  have  been  entitled  to  the  said  real  estates? 


Bosanguet  Serjt,  for  the  Plaintiffs.  The  trustees  took 
the  legal  estate,  and  the  children  of  Mary  Fraiuns  a 
vested  interest,  as  tenants  in  common.  This  being  a 
devise  of  residuary  property,  it  is  clear  the  devisor  did 
not  intend  any  thing  to  go  to  the  heir ;  and  the  Court  will 
therefore  construe  it  as  favourably  as  possible  for  the 
devisees.  If  the  children  took  no  interest  till  they  were 
twenty-four,  the  devise  would  be  void,  as  too  remote ; 
but  it  was  clearly  the  testator's  intention  to  benefit  the 
family  of  Mary  Francis^  and  that  they  should  take  a 
vested  interest,  under  a  condition  subsequent,  that  the 
money  should  not  be  divided  till  they  attained  twenty- 
ibur.  The  property  is  given  to  such  as  should  be  living 
at  the  decease  of  the  survivor  of  two  persons;  (Mary 
Francis  and  the  devisor's  wife)  —  not,  to  such  as  should 
be  then  living,  and  should  also  attain  the  age  of  twenty- 
four  ;  but  having  been  given  absolutely,  as  is  just  de- 
scribed, it  is  to  be  divided,  when  and  as  they  attain 
twenty-four.  From  Boraston^s  case  (a)  to  Denn  d. 
Soake  V.  NaweU  {b)i  such  a  condition  has  been  esteemed 
a  condition  subsequent.  Doe  d.  Wheedtm  v.  Lea  (c), 
Broomfield  v.  Crcwder  (d),  Doe  d.  Hurst  v.  Moore  (e), 
Edwards  v.  Hammond,  {/) 


{a)  ^Rtp.i^. 
{b)  iM.t^S.3%7, 
{c)  sT.R.  41. 


(d)  iN.R.sts. 

(e)  14  Eojtt  6oi* 
(/)  3  Lev,  ija. 


Pell 
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PM  Seijt*  contrtL  The  devise  to  the  children  is  voii 
as  being  too  remote,  the  circums^tance  that  the  youngest 
diild  was  four  years  old  at  the  time  of  the  death  of  Mary 
JPrancis  not  affecting  the  case,  as  the  will  must  be  con- 
strued with  refiurence  to  the  state  of  things  at  the  time  of 
making  it  The  principle  laid  down  in  the  cases  cited 
may  be  admitted  to  be  correct ;  but  those  were  cases  in 
which  the  interest  passed  to  distinct  individuals,  and  not 
to  a  whole  class  of  persons,  as  here.  The  devise  here 
bdng  to  a  class  of  persons,  it  is  clear  that  the  division 
proposed  by  the  devisor  could  not  be  made,  nor  his 
intention  carried  into  effect,  till  time  should  have  shown 
how  many  of  that  class  would  attain  twenty-four.  Leake 
T.  Bobinson  {a)  and  Phipps  v.  Kd;fnge{b)  vse  in  point 
far  the  Defendant. 


ISU. 


Farmkr 
Francis. 


Bosanquetf  in  reply.  Ijedke  V.  Bobinson  and  Phipp$ 
V.  Kehfnge  were  decisions  upon  questions  touching  per- 
aonal  property^  the  rules  with  regard  to  which  are  not 
qiplicable  to  cases  of  real  property. 

The  following  certificate  was  afterwards  sent : 
This  case  has  been  argued  before  us ;  we  have  con- 
sidered the  same,  and  are  of  opinion,  that  Julia  Francis^ 
Edmund  Fanner  Francis^  Joshua  Francis  the  younger, 
Henry  Francis^  Thornas  Fraiwisj  David  PoUey  Francis^ 
and  Daniel  Fanner  Francis,  the  children  of  the  testator's 
daughter  Maty  Francis,  took  equitable  estates  in  fee  as 
toiants  in  common,  in  the  real  estates  of  the  testator  by 
virtoe  of  the  residuary  clause  in  his  said  will  contained. 
We  are  of  opinion  that  the  said  children  of  Mary 
Francis  would  have  taken  legal  estates  in  fee  as  tenants 
in  common,  by  virtue  of  the  said  residuary  devise,  in 


(d\  %  Merivale^  z^i* 

\b)    Ftarni  QonU  Rem.  6i6.  edit.  uit. 
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cfi'se^k  Had  been  made  without  the  introduction  of  trus- 
tees, as  stated  in  this  case. 

W.  D.  Best. 

«!•  >/x*  X  ARK. 
J.  BURROUGH. 


May  %%, 


Clerks  of 
commissioners 
entrusted  with 
the  conduct  of 
public  worksi 
are  not  liable 
in  damages  for 
an  injury  oc- 
casioned by 
the  negli- 
gence of  arti- 
ficers employ- 
ed under  their 
authority. 


Hall  v.  Smith,  Arnold,  Halnes,  Norton, 
KiMBERLY,  and  Uollikr. 

BiLLiNGTON  v.  Ditto. 

T  *HE  Plaintiff,  Holly  who  was  apprenticed  to  Billing- 
toriy  declared  tliat  on  the  19th  of  December^  rB22, 
the  Defendants  dug  a  deep  ditch  in  Navigation  street, 
Birmingham^  placed  a  quantity  of .  rubbish  near  the 
same,  and  left  the  same  without  any  guard,  fence,  light/ 
Or  signal  on  the  night  of  that  day ;  am!  tliat  the  Plaintiff 
not  knowing  thereof,  whilbt  riding  across  the  same  street 
fell  into  the  ditch  with  great  force,  broke  his  thigh,  and 
injured  his  horse. 

At   the   trial   before  Garrow  B.,   Waiuoick   Summer 
assizes,  1823,  it  appeared,  that  in  opening  the  ditch  in 
question   the  Defendants  Smithy  Arnold^   and  Hainesj 
had  acted  as  clerks  to  certain  commissioners  for  lighting,- 
paving,  and  watching  the  town  of  Bii-mingham :  Norton  - 
was  a  surveyor,  Kimberly  a   contractor,   employed  by 
them,  and  Hollier  a  labourer  employed  by  Kimberly. 
The  Plaintiff's  disaster  having  been  established,    the 
jury,  under  the  direction  of  tlie  learned  .Baron,  found  a 
verdict  of  50/.  damages  against  all  the  Defendants  ex-' 
cept  Hollier^  who  was  actually  at  work  in  the  ditch  at 
the  time  tlie  accident  happened.     By  5.87.  of  the  Bir^ 
mingham  street  act,  52G.3.  c.ll3.,  the .  commissioners 
are  to  sue  and  be  sued  in  the  name  of  their  treasurer 
of  clerks,  who  are  to  be  reimbursed. 

reit 
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Pell  Seijt,  in  Michaelmas  term  last,  obtained  a  rule 
nisi  to  set  aside  this  verdict,  and  enter  a  nonsuit,  or  have 
a  new  trial,  on  the  ground  that  the  commissioners,  and 
those  acting  under  them,  being  in  the  execution  of  a 
public  duty  imposed  on  them  by  the  l^islature,  were 
not  responsible  in  damages  unless  where  the  injury  com- 
plained of  was  occasioned  by  proceedings  under  their 
immediate  direction  and  superintendence. 


1824. 


Hall 
Smith. 


Vaughan  Seijt.  shewed  cause.  The  commissioners 
are  responsible,  though  in  the  exercise  of  a  public  duty. 
Unless  they  are  so,  the  public  may  be  without  remedy 
for  any  mischief  occasioned  by  the  grossest  negligence ; 
for  the  agents  and  servants  of  the  commissioners  may 
be,  and  generally  are,  without  property.  Commis- 
sioners of  sewers  have  been  holden  liable  for  negligence 
in  the  exercise  of  their  duty.  Jones  v.  Bird  (a\  Mat- 
thews v.  West  Lotidon  JVater-works  Company,  (b) 

IBest  C.J.  That  company « was  a  corporation  acting 
for  its  own  benefit] 

In  Bush  V.  Steinman  (c\  the  owner  of  a  house  who  had 
ordered  repairs,  was  holden  liable  for  the  effects  of  a 
iiuisaince  occasioned  by  the  repairs,  though  the  person 
who  occasioned  the  nuisance  was  the  servant  of  a 
mason  who  had  been  employed  by  the  party  who  under- 
took the  repairs. 

In  Harris  v.  Baker  [d\  the  trustees  of  a  public  road 
were  holden  not  liable ;  but  that  was  a  case  of  mere  non- 
feasance, not  of  misfeasance;  and  it  was  not  clear  that 
they  were  bound  to  do  that  which  was  required  of 
them. 

Pell  was  heard  in  support  of  his  rule;  and  the  Court 
look  time  to  consider. 


(a)  sB.&  A.  837. 

(b)  ^Campb,  i^os* 


(c)  zJI.  C^P.404. 
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Smith. 


Best  C  J.  This  was  an  action  on'  the  case  £ot  ni^- 
ligently  leaving  a  ditch  or  tunnel  open,  by  reason  of 
which  the  Plaintiff  fell  into  it  and  was  injured.  The 
jury  found  a  verdict  for  HolUer^  and  against  all  the 
other  Drf^idants.  As  to  Norton  and  Kimberb/f  it  is 
admitted  that  the  verdict  found  against  them  must  stand. 
The  question  to  be  decided  by  us,  is,  whether  Smithy 
jimoldy  and  Haines  are  to  have  a  verdict  entered  for 
them.  These  three  persons  are  clerks  to  the  commis- 
sioners for  paving,  lighting,  watching,  clieansing,  and 
otherwise  improving  the  town  of  Birmingham  under 
the  authority  of  an  act  of  52G.d.  The  eighty-^ev^th 
section  of  that  act  directs,  ^  that  the  commissioners 
appointed  under  the  act  shall  and  may  sue  and  be  sned 
in  the  name  or  names  of  the  treasurer  or  treasurers, 
derk  or  clerics,  for  the  time  being."  The  same  section 
provides,  tliat  the  treasurers  or  clerks  shall  be  reim- 
bursed out  of  the  monies  to  be  received  by  virtue  of  the 
act,  all  such  costs,  damages,  or  ^cpences  as  they  shall 
be  put  to  by  reason  of  their  being  so  made  Plaintifi  or 
Defendants. 

This  action  is  not  maintainable  against  tiiese  De- 
fendants, unless  (if  the  act  had  contained  no  such  clause 
as  that  which  I  have  just  stated,)  it  could  have  been 
supported  against  the  commissioners.  It  was  not  dis- 
puted that  the  commissioners  were  authorised  by  the 
act  to  order  the  tunnel  to  be  made  which  occasioned 
the  injury  to  the  Plaintiff.  No  negligence  was  imputed 
to  the  commissioners  themselves.  They  had  ordered 
the  tunnel  to  be  made,  and  left  the  making  of  it  to  the 
Defendants,  Norton  and  Kimbeidyj  the  former  of  whom 
was  the  surveyor,  and  the  latter  the  undertaker  of  the 
work.  The  accident  happened  to  the  Plaintiff  from 
these  persons  not  putting  up  rails,  and  not  leaving  lights 
during  the  night  to  prevent  persons,  passing  along  the 
road  in  which  the  tunnel  was  made^  froin  fklUng  into  it. 
These  commissi(Xiers  are  charged  with  the  execution  of 
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a  public  duty,  for  the  performance  of  which  they  receive 
no  emolument  or  advantage.    They  must  employ  such 
perscms  as  Norton  and  Kimberly  to  do  the  works  which 
the  act  of  parliamoit  orders  to  be  done,  and  the  com- 
missioners cannot  be  expected  continually  to  watch  such 
persons  whilst  so  employed.  ..  We  think,  under  these 
circumstances,  that  the  commissioners  are  not  respon- 
sible for  the  accident  that  has  happened,  and  that  the 
action  cannot  be  maintained  against  their  clerks;  but 
the  party  injured  must  have  his  remedy  against  the 
agents  of  the  commissioners,  by  whose  negligence  it  was 
occasioned.     It  may  be  observed,  that  the  clerks  are 
to  be  reimbursed  out  of  the  money  to  be  raised  by 
the  act,  all  costs  and  damages  they  may  be  put  to  by 
leaaon  of  their  being  made  Plaintifis  or  Defendants ; 
bnt  suppose  the  funds  raised  under  the  act  should  be 
deficient^  then  these  clerks  must  pay  such  damages  and 
costs  out  of  their  own  funds,  and  it  would  be  difficult 
to  find  any  persons  from  whom  the  clerks  could  obtain 
tbe  rqiayment  of  what  they  should  have  paid.    If  com- 
anssioners,   under  an   act  of  parliament,  order  some- 
diing  to  be  done  which  is  not  within  the  scope  of  tjieir 
authority,   or  are  themselves  guilty  of  negligence   in 
doing  that  which  they  are  empowered  to  do,  they  render 
themselves  liable  to  an  action,  but  they  are  not  answer- 
able for  the  misconduct  of  such  as  they  are  obliged  to 
employ*      If  the  doctrine  of  respondeat  sujierior  were 
appiied  to  such  commissioners,  who  wonM  be  hardy 
enough  to  undertake  any  of  those  various  offices  by 
which  much  valuable,  yet  unpaid,  service  is  rendered  to 
the  country  ?    Our  public  roads  are  formed  and  kept  in 
repair,  our  towns  paved  and  lighted,  our  lands  drained 
and   protected  from  inundation,  —  our  internal   navi- 
gation has  been  improved,  -»  ports  have  been  made  and 
are  kept  in  order,  —  and  many  other  public  works  are 
conducted  by  commissioners  who  act  spontaneously. 
Such  commissioners  will  act  no  longer  if  they  are  to 
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ipake.ameqds  .from,  their  own  fortunes  for  the  conduct 
<^such  as,  must  be  employed  under  them.  It  would  be 
much  better  that  an  individual  injured  by  the.  act  of  an 
agent  shpuld  endure  an  injury  unredressed,  than  that 
the  zeal;  of  the  most  useful  members  of  the  community 
should  .be  checked  by^ubj^ting  them  to  aresponsibilky 
for  agents  from,  whose  services  they,  derive  no  .benefit, 
and  who  are  seldom  under  the  immediate  cont^pl  tof 
their  .employers  whilst  they,  are  employed  on  the  worica 
they  are  ordered  to  do.  The  commissioners,  taking,  the 
^vice.of  their  surveyors  and  engineers,  are  to  <Urect 
what  tunnels  or  other  works  are  to  be  made.  Few  com- 
missioners know  how  such  works  should  be  executed ; 
th^y.  ought  not,  therefore,  to  be  answerable,  for  van  im- 
perfect execution  of  them,  nor  can  it  be  expected  that 
they  shall  attend  day  by  day  to  see  that  proper  pre- 
cautions are  taken  against  accidents,  or  get  up  in  the 
night  to  see  that  lights  are.  burned,  to  warn  pas- 
sengers of  the. danger  from  temporary  obstructions. in 
the  roads.  If  by  taking  their  office  of  commissioners, 
they  have  not  undertaken,  the  performance  of  these 
duties,  with  what  justice  can  they  be  charged  with  the 
consequences  of  the  neglect  of  them  ?  The  maxim  of 
respmd^at ,mjperi(n'  is  bottomed. on  this  principle,  that 
he  who  expects  to  derive,  advantage  from  an  act  which 
i3. clone  by  another  for  him,  must  answer  for  any  injury 
which  a  third. person  may  sustain  from  it. .  This  maxim 
was  firsts  applied  to  public  of&cers  by  the  statute  of 
Westminder  2.  c.ll.,  fron^>the  words  of  which  statute 
it  is  taken. .  /^  Si  custos  gaoUs  non.habeeU  per  quod  jus* 
iicietur  vel  und£  solvate  respondeat  superior  suns  qui  custo^ 
diam  hujusmodi  gaola  sibi  commisitJ^ 
.  The  terms  of  the  stat.  of  Westm.  the  second  embrace 
only  those  who  delegate  the  keeping  of  gaols  to  deputies, 
and  were  intended  only,  as  Lord  Co^e  tells  us  {a\  to  ap- 


>. 


.■*.' 
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plj  **  to  those  who  having  the  custody  of  gaols  of  free- 
hold or  inheritance  commit  the  same  to  another  that  is 
not  safBcient/'  The  principle  of  the  statute  has,  how- 
erer,  since  been  extended  to  sheriffs,  who  are  responsible 
ibr  their  under-sheriffs  and  bailiffs,  but  has  not  been 
applied  to  any  other  pubh'c  officer.  Although  the 
office  of  sheriffs  be  now  a  burthensome  one,  yet  they  are 
entitled  to  poundage,  and  other  fees,  for  acts  done  by 
their  officers,  vhich  in  old  time  might  be  a  just  equiva-' 
lent  for  their  responsibility.  In  Btnocher  v.  Noid'^ 
sirom  (a),  txntrence  J.  mentions  the  case  of  the  captain 
of  the  Russell  man  of  war,  who  was  held  answerable  for 
the  act  of  one  of  the  lieutenahts,  who  had  the  command 
of  the  watch,  in  running  down  an  Indiamatif  whilst  the 
captain  was  asleep  In  his  cabin.  When  or  by  whom 
that  case  was  decided  I  do  not  know ;  but  it  is  sup- 
ported by  no  other  decision  that  I  am  aware  of,  and  its 
authority  is  shaken  by  the  judgment  of  the  case  in 
which  it  is  cited.  The  actions  inr  the  cases  of  Leader  v. 
Moron  (A),  Jones  v.  Bird  (er),  and  The  Plate  Glass 
Compofy  V.  Meredith  (eQ,  were  not  brought  against  the 
commissioners,  but  against  those  who  did  the  acts  com- 
plained of.  '  In  the  latter  case  I  adverted  to  that  cir- 
cumstance as  distinguishing  it  from  Sutton  v.  Clarke,  (e) 
If  the  counsel  who  advised  the  bringing  these  actions 
bad  thought  they  could  have  been  maintained  against 
the  commissioners  who  gave  the  orders  for  the  works 
that  occasioned  the  injuries  of  the  Plaintiffs,  the  com- 
missioners would  have  been  included.  Sckinotti  v. 
Bumsteed{f)  is  distinguishable  from  this  case ;  there  the 
negligence  was  brought  home  to  the  commissioners  of 
the  lottery,  who  were  the  Defendants^  and  they  were 
compensated  for  their  services  and  were  bound  to  pay 


18!2?4'. 


{a)  I  Taunt*  56s. 
\b)  iB/.  914* 

Vol.  II. 


(^  4  T.  R.  '794. 
{e)  I  Marsh.  419. 
(/)  6  r.  R.  646, 
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16M.      doe  fttteutieB  to  their  du^^    The  coHiinteiMeA'  heto 
had  tfutbomy  to  make thetrmioh  whidi 4^oceaiKmtd  th^ 
doroi^  to  the  Plaintifi;     The  Plate  CUau  Chmpamy^. 
Meredith^  already  referred  to,  shews  that  bo  action  could 
be  maintained  against  them  for  what  they  ate  anthorksed 
ta  do^  although  an  individual  sustain  an  ii^ury  Aoaa": 
what  has  been  done.    The  passage  mtothe  PUnntiff'a' 
piemises  in  that  case  wag  rendered  impassable  with«lat% 
by  die  raising  of  pavement  by  the  order  of  the  (Sommi»*t 
sioners.     Lord  Kenyan  says,  ^  If  .dii»  action  oauld'be; 
maintained^  every  turnpike  act^  paving  aot^  aod'*iMnri^> 
gatien  act  would  give  rise  to  an  infinity  of  actiomk  ^  Hms 
fNirtieg  are.  without  remedy,  provided  the  commisfflonavi- 
dd  4iot  exceed  their  jurisdiction."  In  Sutton  y.  Clarke  tfm 
Defendant,  as  a  trustee  under  a  turnpike  act,  who  wka 
duly  authorised  to  make  a  drain,  had  ordered  such  drain 
to  be  cut  in  an  improper  manner;  he  had,  however,  given 
this  order  after  having  takfiR^tb^best  advice  that  could 
be  obtained.     Lord  C.  J.  CUbbs  considered  that  circum- 
stance as  distinguishing  the  case  from  that  of  the  Briti$h 
Plate  Glass  Cdmpany^  where  what  wte  done'Could  not  be 
done  in  any  other  manner  than  that  iii  which  it  was  done ; 
but  still  his  Lonkhlp  and  the  rest  of  the  Gburt  held,  that 
as  the  Defendaifit  acted  accDrdhig  to  the  best  of  his 
judgment,  and  wHh  thls^best  advice,  he  witf  not  ans#ei^ 
able  for  the  inji^ity,  and  he  d^ded,^thut  ctaei^pcar- 
fectly  unlike  that  of  an  individual  iii4io  nlakts  m>  im- 
provement in  his  own  land,  fi*oiii  wiiicbml  injiliy  accrues 
to  another;  sudi  person  mtfst  answer  for  the  injoi^, 
because  he  tstas  acting  fir  his  own  benefit.*'    In  Harris 
and  Cross  V.  Baker  {a%  the  ^erk  to  commisstoiierg  Ibr 
making  a  road,  undcfr^an'  Hct  which  contained  axlavse 
directing  actions  to  be  brou^t  agamst  suth  derk  for 
acts  done  by  the  trustees,  Was  holden  not  to  be  liable  to 
an'liciioik  for  An  injury  sustained  in  consequence  of 
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ofditthmslt&\iy  tho  aide  of  the  roed^  and  no       laM. 
llgltfs  beiogpiaced  taenabla  parjona  to  ETdid  such  hei^. 
In  dua  aaao  there  was,  aa  in  that  now  befojre  us,  great 
mgligenee  in  tbo«e  employed  by  the  trustees^ 

Ft«m  these  cases  1  collect  that  the  law  recognizea 
ikm  principleH  wht<^  I  yentoxed.  to  state  were  founded 
in  ioanid'poliqr  and  justice^  and  that  no  actbu  can  ba 
irtMMrnfained  against  a  man  acting  gratuitoosly  for  the 
paUifl^  for  the  consequence  of  any  act  which  he  was 
smfthoiiaed  to  do,  and  whidi,  ao  far  as  he  is  con*^ 
oeraed,  ia  done  with  due  care  and  attention,  and  that 
snd^  a  peraon-iir  not  answerable  for  the  negligratekecii* 
tinai  <i  an  ordar  properly  given.  We  are  of  oiMmaii' 
Am  ja  verdict  nrait  be  entered  for  SmMy  JmoUf  and 


^.  .      In  the  Matter  of  the  .Flebt  Prison.  Maj  2Z. 

i.  Jt.bafing  been  represented  to  this  Court,  that  many 
of  the  houses  within  the  rules  of  the  Fket  prison  have 
b^eomis  greatly  decayed  and  unfit  for  habitation  by  such 
peraonf  ^  gejijerally  obtain  the  benefit  of  the  said  rules, 
and  5HrMch  rules  are  at  present  so  confined  in  space. as 
to  render  a  resid^ice  in  $oine  parts  of  the  same  un- 
iMakhy,  and  also  that  ther'e  i^  no  place  of  public  wor- 
jAip  within  the  same  (except  the  prison  chapel).     Now, 
upon  hearing  the  repcprtof  tl|^  Wanjen  of  the  said  pri- 
son made  thereon,  it  is  therefore  ordered,  that  from 
and  dler  the  last  day  of  this  present  £05/^  term  the 
rales  of  the  said  prison  shall  be  comprised  ^nritbin  the 
fidlowing  bounds,  diut  is  to  say,  from  the  gate  of  the 
said  prison  in  Fleet'tnarJcetj  southwards  along  the  east 
side  of  Fleet-Market  and  Bridge^sttretf  to  the  end  of 
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18M.  Chtdkanhplace  ;  then  crosmg  the  iroiid,'  retnrnisg  nortiH 

-      '  ward  along  Chat/iani'place  to  WillioM^ireet  s  abd  west- 

oFtheFLxcT  ^«^>  along  J^tB«iim-s/n?&//  noithward,  along  BW^r- 


Fritoiu  street;  westward,  along  Craam-^owif  northward,'  up 
Uohet^sireetf  along  Salisbttn^square  and  Salisbury-court 
to. Fled^street:  along  Fleet-street  from  Salisbury-court 
and  Shoe4ane  to  the  end  of  Ludgate-hill  BXid  Bridge* 
streety  induding  both  sides  of  the  way  in  each  of  the  said 
streets,  place,  courts,  and  square^  except  Fleet'tnarlret  s 
and  from  the  said  gate,  noVtbward,  along  the  east  side 
o£  Fleet-mariet  to  Fleet4ane^  up  Fleet4ane  eastward,  to 
the  Old-bailey;  along  the  OUt-hailey^  northward,  to  Ziid- 
gate-hillj  up  Ludffite-hUl  and  Ijudgate-streetj  to  the  east- 
ward,  to  St»  PauTs  Churckyard^  and  from  thence  west- 
ward,  down  Ludgate-street  and  Latdgaie-hiU^  to  the  cor« 
uer  of  Bridge-street^  including  both  sides  of  the  way 
along  the  streets,  lane,  and  places  last  mentioned,  and 
including  the  two  churches  of  St.  Brides,  Fleet-streety 
and  5/.  Martin^  Ijudgate^  and  the  several  houses  in  the 
streets,  lanes,  courts,  alleys,  and  places  within  the  bound- 
aries before  described,  except  Ave  Maria-hmej  Creed- 
lanCf  and  Blackfriars-gateyfoy^  on  Ludgate-killy  which 
said  last  mentioned  lanes  and  gateway  shall  not  be  deemed 
any  part  of  the  said  rules. 

W.  D.  Best. 
J.  A.  Park. 

J.  BURROUOH. 


MEMORANDUM. 

Mr*  Justice  JRichardson  was  prevented  by  ill  health 
from  attending  in  court  during  the  i^^hole  of  this  term. 


END   OF   EA6TXR   TERM. 
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Court  of  COMMON  PLEAS, 


AND 


aTHER    COURTS, 

IN 

Trinity  Term, 

In  the  FStti  Year  of  the  Reign  of  George  IV* 
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MEMORANDA. 


:Q<f  |hi9  term}  Stephen  Gaselee^  William  Si.  Jtdien  Afa-^^ 
Un^  and  Robert  Spankte  of  the  Inner  Temple^  and  John. 
Adams  of  \h^  Middle.  Temple^  ^Esquires^  Barristers  at 
Law,  were  called  to  the  degree  of  Serjeant,  and  gave 
liiigg,  with  the  motto  ^^  Bmi$  l^ibuSfjudiciis  gravibus.^ 


Mr.  Justice  Bichardson  having,  in  the  vacation  pre- 
ceding this  term,  resigned,  in  cctasequence  of  ill  health, 
Mr.  Seijt.  Gaselee  was  appointed  a  Pusine  Judge  of  this 
ooart  in  his  stead,  and  took  his  seat  accordingly,  oi^the 
5th  dayof  i7t^. 

Veu  II,  N 


166  CASES  IN  TRINITY  TERM 

1824. 


June  19-  Everett  and  Others  v.  Eyre. 

In  the  con-  'T'HIS  was  an  action  on  a  bond,  dated  September  10th, 
bond  it  was  1814,  the  condition  of  which  recited,  that  the 
recited,  that  PlaintifTs  were  possessed  of  sixty-six  shares  of  100/. 
Plaintiffa  each,  in  the  Bai/swater  spring-water  company,  upon 
holders  in  the  which  shares  SO  per  cent,  had  then  been  paid ;  that  the 
Spring  Water  Plaintiffs  had  agreed  to  pay  up  and  complete  the  re- 
that  loj^  ~  maining  instalments  forthwith :  iheXGeai'geBotdton  Main- 
cent,  had  been  waringj  Henry  Wright^  and  Samuel  Hill  had  agreed  to 

paid  by  metal-    purchase  these  shares  for  6600/.,  to  be  secured  to  be 

ments  upon        ^  ^ 

the  shares,—    paid  to  the  Plaintiffs,  within  four  years  from  the  1st  of 

that  Plaintiffs  Jtme,  1814,  together  with  interest,  for  all  monies  which 
pay  up  the  re-  should  have  been  advanced  by  the  Plaintiffs,  in  respect 
maining  instal-  of  such  shares,  from  the  time  they  should  be  advanced : 
™f?^"_i^, "  and  also,  that  it  had  been  agreed  between  Mainwating^ 
Jlf.,;r.,  and  Wright^  HiU,  and  the  Plaintiffs,  that  twenty-two  of  the 
H.  had  agreed  shares  should  become  the  property  of  Mainwaringj  and 
these  shares,  ^^^^  ^^^®  ^um  of  2200/.  being  the  purchase-money  thereof, 
and  that  the      with  interest,  should  be  secured  by  the  joint  bond  of 

price  was  to      Mai?iwaring  and  the  Defendant 
be  secured  by  ^ 

the  joint  bond 

of  M.  and  the  Defendant :  the  condition  of  the  bond  was,  that  Af.  and  the  Defend- 
ant should  pay  the  PtaintiiTs  the  amount  of  the  sharest  together  with  interest  tkereoQ 
from  the  time  of  the  advance  or  payment  thereof  by  the  Plaintiffs. 

The  Plaintiffs  being  also  shareholders  and  treasurers  of  the  Stone  Pipe  Company, 
which  Company  was  indebted  to  them  ia,oooA, —  prevailed  on  the  Spring  Water 
Company  to  purchase  the  pipes  of  the  Stone  Pipe  Company ;  and  to  el^ct  pay- 
ment for  the  pipes,  the  Plaintiffs,  without  any  calls  having  been  made,  entered  up 
in  their  books  as  paid,  the  remaining  70  per  cent,  due  on  the  Spring  Water  Com- 
pany's shares,  and  having  made  this  entry,  paid  the  Stone  Pipe  Company,  de- 
ducting and  transferring  to  their  own  accou{it,  enough  to  discharge  the  debts  due  from 
the  Stone  Pipe  Company  to  themselves. 

In  an  action  brought  against  the  Defendant  for  the  sbm  claimed  in  respect  of  the 
sale  of  the  shares  c^  the  Spring  Water  Company,  the  jury  having  found  for  th^ 
Plaintiffs,  the  Court  refused  to  grant  a  new  trial,  holding  that  the  Plaintiffs  had  ad- 
vanced or  paid  the  money  for  the  shares,  within  the  terms  of  the  condition  of  the  bond. 

The 
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The  condition  itself  was,  that  if  3iainwaring  or  the 
D^ndailt  should  on  the  1st  of  June^  1818)  pay  the 
Plainti£  the  sum  of  22001*^  together  with  interest  in  the 
mean  time  Upon  the  2200/.)  from  the  time  of  the  ad« 
ifknce  or  payment  thereof  by  the  Piaindfib,  such  interest 
to  be  paid  on  the  1st  of  June  and  the  1st  of  December  in 
ereiy  year;  then  the  bond  was  to  be  void.  Breach, 
noof-payment  by  Defendant  or  Mainwaring  of  the  2200/. 

The  Defdidant  pleaded,  among  other  pleas  (sixthly) 
that  the  sum  of  2200/.  was  never  advanced  by  the 
PlaintiflSt)  or  either  of  them^  for  instalments,  in  respect 
of  th^  suf^osed  shar^  in  the  condition  of  the  bond 
loendoiied. 

The  Piaintiffi  replied,  thai  they  had  paid  this  sum  in 
eeqpect  of  the  instalments;    and  upon  this  issiie  was 


1824u 


At  the  trial  before  Burrough  J.,  London  sittings  after 
HUary  term,  the  case  appeared  to  be  as  follows : 

The  Plaintiffi,  who  formed  the  banking-house  of 
Boereit  and  Co«,  were  interested,  as  share-holders,  in  a 
company  called  the  Stone  Pipe  Company,  to  which  they 
were  also  treasurers^  To  this  compai^  they  had  made 
considerable  advances,  which  remained  unliquidated, 
to  the  amount  of  12,000/.  They  then  joined  a  com- 
pany intended  to  be  formed  for  fhe  purpose  of  sup- 
plying I/mdon^  Wettminster^  and  their  environs,  with 
spring  wi^r,  called  the  Baymater  Spring  Water  Com- 
pany, to  which  they  also  became  treasurers.  The  Plain- 
tiffs were  possessed  of  nxty-six  shares  oC  100/.  each  in 
the  Spring  Water  Company,  which  they  subsequently 
sold  out  to  different  individuals,  among  whom  Main- 
vming  agreed  to  become  a  purchaser  of  twenty -two 
shares,  lo  secure  payment  for  which  the  DefendaOit  be- 
came his  surety.  Both  the  companies  ultimately  failed; 
but  long  before  that  event  took  place,  the  Plaintiffs, 
(who  had  not  then  paid  up  on  regular  calls  more  than 

N  2  30/.  on 
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1824.       SOI.  on  each  share  they  held)  prevailed  on  the  Spring 
'"  -  '         Water  Company  to  purchase  the  pipes  of  the  Stone 
9,  Pipe  Company,  which  they  did  to  the  amount  of  2S0002. 

Etre.  In  order  to  effect  payment  for  these  pipes,  the  Plaintifty 
without  any  calls  having  been  made,  entered  up  in  their 
books,  as  paid,  the  remaining  70  per  cent,  due  on  the 
Spring  Water  Ccnnpany's  shares,  which  ori^nally  be- 
longed to  themselves,  and  having  made  this  entry,  pro-^ 
eeeded  to  pay  the  Stone  Pipe  Company,  deducting  and 
traasfierring  to  their  own  account  enough  to  dischaige 
the  debt  due  from  the  Stone  Pipe  Company  to  them- 
selves. Maifvwarif^  not  having  paid  up  his  shares 
and  having  quitted  the  country,  the  Plaintiffi  came 
upon  the  Defendant  as  hb  surety*  The  Defendant 
eontended  that  these  two  companies  were  mere  spe- 
culations or  bubbles,  and  that  the  Plaintiffs  had  not 
in  reality  paid  up  more  than  SO/,  upon  each  of  their 
shares,  to  which  extent  only  he  admitted  himsielf  to  be 
liable.  The  learned  judge  intimated  his  opinion,  that 
the  instalments  had  been  paid,  and  the  jury  returned 
a  verdict  for  the  plaintiffs  to  the  full  amount  claimed*  A 
rule  having  bem  obtained  in  the  course  of  the  preced- 
ing term  to  set  aside  that  verdict,  and  have  a  new  trial, 
or  to  reduce  the  verdict  70  per  cent.^  it  now  came  on 
for  argument,  when  the  Court  called  on 

PeU  Serjt.  (and  Cross  SexjU  was  with  him,)  to  support 
the  rule. 

They  contended,  that  there  having  been  no  calls  in 
respect  of  the  shares  after  the  payment  of  the  SO  per 
cent^  the  plainti£&  merely  entering  up  in  their  books 
a  diarge  of  10  per  cent,  to  the  account  of  the  concern, 
did  not  constitute  a  payment  in  respect  of  the  instat 
mc^ts  within  the  terms  of  the  issue  which  had  been 
sent  down  for  trial ;  and  that  it  ought  to  have  been  left 

i8  to 
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to  the  juiy  to  say,  whether  the  70  per  cent,  had  been        1824. 
ptid  bond  Jlde  for  caUs  in  die  general  way  of  the  concern, 
or  whether  the  entry  in  the  books  had  been  a  mere 
pretence  to  enable  the  Plauitiffi  to  secure  their  own  debt 

Best  C.  J.  I  am  of  qpinion  that  the  case  was  pr<^)erly 
left  to  the  jury,  and  that  the  learned  Judge  was  war-> , 
ranted  in  the  opinion  he  expressed.  The  real  question 
was  short  and  simple^  and  the  evidence  was  all  on  one 
side.  The  action  was  brought  on  a  bond,  the  ccxidition 
of  idiich  recited,  <^  that  SO  per  cent,  had  already  been 
paid  upon  the  shares  of  the  Bayswater  Spring  Water 
Company,  and  that  the  Plaindffi  had  agreed  to  pay  up  • 
and  complete  the  remaining  instalments  forthwith  ;^  — » 
this  is  a  complete  answer  to  the  objection  that  the  instal* 
ments  were  never  called  for;— then  the  condition  of  the 
bond  was,  '^  that  if  Mahmarif^  or  the  Defoidant  should, 
on  die  1st  of  Jbse,  1818,  pay  the  Plaintiffi  the  sum  of 
9200Lj  together  with  interest  in  the  meantime,  from  the 
time  of  the  advance  or  pajnnent  thereof  by  the  Plain- 
tiffi,  the  bond  was  to  be  void :'' — surely  the  l>efendant 
was  interested  that  the  Plaintiffii  should  not  wait  for  a 
call,  but  should  pay  the  instalments  forthwith,  and  pre- 
vent the  accumulation  of  interest ;  —  Then  what  is  the 
sbcth  plea  ?  ^^  that  the  sum  of  2200^.  was  never  ad« 
vanced  by  the  Plaintiff,  or  either  of  them,  for  instal-. 
ments,  in  respect  of  the  supposed  shares,  in  the  condi- 
tion of  the  bond  mentioned,  or  otherwise.''  On  this  the 
rq>lication  takes  issue,  allying  that  the  money  has  been 
paid  in  respect  of  the  instalments.  That  was  the  only 
qoestian  for  the  jury  to  try,  and  the  verdict  is  according 
to  the  only  evidence  in  the  cause.  The  puzzle  has 
arisen  from  the  Plaintiffi  having  shares  in  two  compa- 
nies; but  the  bargain  they  made  with  the  Stone  Pipe 
Company,  whether  improvident  or  otherwise^  has  no- 

N  S  thing 


170 


1824. 


Everett 

iTRB. 


CASES  IN  TRINITY  TERM 

thing  to  do  with  the  question.  The  question  is,  whether 
the  money  lias  been  paid ;  if  it  has,  it  is  immaterial 
whence  the  money  came,  and  the  I%iintifib  are  entitled 
to  their  verdict 


\ 


'  Park  J.  I  think  the  question  was  properly  left  to 
the  jury,  and  if  so,  the  verdict  was  well  warranted  by 
the  evidence  in  the  cause.  As  to  the  argument  that 
there  was  no  call  for  the  instalments,  the  PlaintifK  are 
stated,  in  the  very  instrument  which  the  Defendant  has 
executed,  to  have  been  under  engagement  to  pay  them 
forthwith.  The  rule,  therefore,  which  has  been  obtained 
on  the  part  of  the  Defendant  must  be  discharged. 

BuHHOUGH  J.  concurring,  the  rule  was 

Discharged  accordingly. 


June  19* 


FaaMONT  V.  Coupland* 


Plaintiflrand      'T'HE  Plaintiff  sought  to  recover  200/.  for  the  rent  of 

Defendant  JL  . 

liad  been  en-  stables  occupied  by  the  Defendant.     At  the  trial 

gaged  in  run-   before  Best  C.  J.,  London  sittings  after  Easteti  term,  the  de- 

from  Vto  Z.  ^^°^®  5^^  "P  ^^9  ^^^^  ^^^  parties  in  the  suit  had  formerly 
Plaintiif  find-  been  engaged  in  running  a  coach  from  Baik  to  London^ 
^n^  ^a^o/''''  *®  Plaintiff  finding  horses  for  one  part  of  the  road,  and 
the  road,  De-  the  Defendant  for  another,  and  the  profits  of  each  party 
fendant  for 

another ;  and  the  profits  of  each  party  were  calculated  according  to  the  numher  of 
miles  covered  by.  his  own  homes :  the  FlaintifT  received  the  fafes,  and  rendered  aa 
a<;^ount  thereof  to  the  Defendant  every  week  : 

Held,  that  Pbdntiff  and  Defendant  were  partners  in  this  concern,  and  that  in  an 
action  by  the  Plaintiff  against  the  Defendant  upon  a  separate  transaction,  the  De- 
fendant could  not^t  off  a  balance  which  had  been  declared  in  his  favor  upon  these 
weekly  accounts. 

13  were 
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Were  calculated  according  to  the  number  of  miles  oo-       1824. 
vered  by  his  own  horses.     The  Pkintiff  received  the     ^'   '  "^^ 
fares,  and  rendered  an  account  thereof  to  the  Defendant  ^. 

every  week.     Upon  this  we^y  account  there  was   a   Coupland. 
balance  due  to  the  Defendant  of  256L     It  did  not  ap* 
pear,  however,  that  any  final  account  had  been  stated,  or 
that  the  Platntifr  had  made  any  promise  to  pay  the 
balance  in  question* 

A  verdict  was  found  for  the  Plaintiff,  with  liberty  for 
the  Defendant  to  move  to  enter  a  nonsuit. 

Pell  Seijt  now  moved  accordii^ly,  and  urged,  that 
the  set  off  ought  to  be  allowed ;  first,  because  the  trans- 
action between  the  parties  as  to  the  Balk  coach  did 
not  amount  to  a  partnership : — as  between  themselves 
they  had  separate  departments  and  separate  interests, 
and  though  with  reference  to  travellers  they  might  be 
jointly  liable,  they  must  be  sued  separately  by  the  trades*^ 
men  who  supplied  each:  Barton  v.  Hatison (a):  secondly, 
because^  even  supposing  them  to  have  been  partners, 
there  was  an  adjustment  of  the  account,  upon  which 
either  partner  might  have  sued  the  other,  even  though 
diere  had  been  no  special  promise  to  pay:  Smith  v.  iSor- 
row  (6),  Itacktraw  v.  Imber.  (c) 


Best  C.  J.  I  gave  the  Defendant  leave  to  move, 
because  I  was  told  there  were  decisions  in  his  fevour, 
but  none  of  those  which  have  been  cited  apply  to  his 
CBSCk  In  reason  and  justice,  the  sum  alleged  to  be  due 
to  the  Defendant  can  be  no  set-off  in  this  action :  ac- 
oordmg  to  the  case  of  Barton  v.  Hanson,  these  parties 
are  partners,  though  no  authority  was  requisite  to  prove 
that,  because  both  are  engaged  in  carrying  the  same 
passengers ;  they  divide  the  profits,  and  are  answerable 


(a)  %  Taunt.  49.     (h)  %T.R.  416.      (c)  Holt.  N.  P.  C.  368. 
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Fromont 

v. 
COUPLAND. 


to  the  public  jointly.  Undoubtedly,  if  after  a  partner- 
ship has  been  dissolved,  the  parties  adjust  a  balance  and 
one  of  them  makes  a  promise  to  pay,  there  arises  on  that 
a  moral  consideration  which  may  be  the  subject  of  an 
action.  The  case  in  HoU  perhaps  goes  somewhat  further 
than  this ;  but  it  is  only  a  nisi  prim  decision,  and  might, 
upon  further  consideration,  have  been  determined  other^ 
wise.  However,  it  is  enough  to  say,  that  the  opinion 
ofBtdUer  J.  in  Smith  v.  Barrow  is  decisive  of  the  present 
case.  He  there  says,  '^  One  partner  cannot  recover  a 
sum  of  money  received  by  the  other,  unless  on  a  balance 
struck,  that  sum  be  found  due  to  him  alone."  So  that, 
before  there  can  be  an  action  or  a  set-off  in  respect  of 
a  claim  arising  out  of  a  partnership  account,  there  must 
be  a  final  balance  struck.  The  same  doctrine  is  laid 
down  in  Fosler  v.  AUanson*  {a)  It  has  been  contended 
that  a  balance  was  stnidc  in  the  present  case.  But  I 
think  not;  a  balance  during  the  continuance  of  the  con- 
cem  will  not  do;  it  must  be  a  .final  balance  of  all  the 
partnership  accounts ;  but  there  has  been  nothing  like 
that  here,  and  we  might  be  doing  great  iiyustice  if  we 
were  to  allow  the  set-off.  The  balance  in  question  was 
only  upon  a  weekly  account,  and  upon  an  annual  or 
final  account  the  result  might  have  been  very  different. 
Upon  the  balance  thus  struck,  no  action  could  have  been 
maintained,  and  unless  an  action  could  have  been  main- 
tained, the  set-off  cannot  be  allowed. 


Park  J.  I  have  no  doubt  that  the  Plaintiff  is  en- 
titled to  recover.  It  has  been  admitted  that  no  claim 
can  be  allowed  as  a  set-off,  unless  it  could  also  be  re« 
ooverable  in  an  action,  and  that  an  action  wiU  not  lie  for 
a  partner  on  a  partnership  account,  unless  a  balance 
has  been  adjusted.     Now,  the  transaction  between  these 

(0  »  T.  it.  479- 

parties 
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parties  was  a  partnership,  and  an  account  was  rendered 
from  week  to  week,  but  no  final  balance  was  struck  so 
often,  and  it  is  a  final  balancealone  that  can  be  allowed  as 
a  set-off,  and  that  only  when  there  has  been  a  promise  to 
pay  it;  it  is  true,  that  iaSmkh  v.  Barrcfw^  BuBerJ.  did  not 
mention  the  promise  to  pay,  but  he  relied  on  it  in  other 
instances ;  and  in  Foster  v.  AUanson^  he  said  there  must 
not  only  be  a  final  settlement  of  the  account,  but  also  a 
promise  to  pay ;  in  Moravia  v.  Lmf  (a)  there  was  an 
express  promise,  and  though  in  Backstram  v.  Imber^ 
Gibbs  C.  J.  is  reported  to  have  holden  that  a  promise 
was  not  necessary,  that  is  a  nisi  prius  decision  which 
cannot  outweigh  the  authcMity  of  the  two  others.  I 
think,  therefore,  the  rule  which  has  been'  prayed  cannot 
be  granted. 


17S 
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CODPLANni 


BuRROUGH  J.  The  weekly  accounts  were  only  pre- 
paratory to  a  final  account,  and  are  not  sufficiently  con- 
dusire  to  form  the  subject  of  a  set-otf. 

Rule  refiised. 

(a)  %T.IL  483.  n. 


Burton  v.  Hughes  and  Others. 


Jwutu 


nPROVER  for  certain  articles  of  furniture  seized  by  K.f  the  owner 

the  Defendants  under  a  commission  of  banknqpt  ^ft^^ure^ 
against  Eobert  Cross.      At  the  trial  before  Ba$fleyJ.^  Plaintiff  under 
York  Lent  assizes,  1824,  Kiicheth  a  dealer  in  furniture,  the  tennt  of  « 
proved  that  he  was  owner  of  the  fiimiture  in  question,  ^^^^^  n^' 

tiff  placed  it  in 
a  house  occupied  by  the  wife  of  C,  a  bankrupt.  C's  assignees  having  seixed  the  fur- 
niture :  Held,  that  Plaintiff  night  rectyrer  it  in  trover,  without  producing  the  agrtoatnt. 

which 
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.whicb  lie  bad  lent  to  the  Plaintiff  imder  the  terms  of 
a  written  agreement^  aad  that  the  Plaintiff  had  placed 
it  in  a  house  oociqpied  by  the  bankrupts  wife. 

The  agreement  between  JiG^xAm  and  the  Plaintiff  was 
oatted  for»  bat  oonld  not  be  produced  for  want  of  a 
stamp* 

On  the  part  of  the  Defendants^  k  was  then  contended 
that  the  Plaintiff  must  be  nonsaited ;  that  at  the  tune  of 
the  taking  be  had  neither  the  property  nor  she  poa- 
sesaion  of  these  good%  but  onljr  an  aU^ged  interest  tmder 
asi  agreement;  of  jrhich  interest^^  as  the  agfeemem could 
not  he  pvoduoedt  there  was  no  evidence  whaterer;  tfant 
in  order  to  support  tnwcr^  Ae  IHaintifffflnil  prove  pao- 
perty,  special  interest,  or  actual  possession,  eveaif  ihocq^ 
that  possession  should  be  tortious  as  against  a  third  per- 
son. A  verdict  having  been  found  for  the  Phintifl^ 

Cross  Ser)t,  in  the  last  tenn»  upon  the  grornds 
urged  at  the  trial,  obtained  a  role  nisi  to  set  aside  the 
ven&t  and  enter  a  nonsuit 


Bosanquet  Seijt  now  shewed  cause.  It  appears  from 
Kitcken^s  testimony  that  the  Plaintiff  had  a  qualified 
interest  of  some  kind  in  the  goods,  and  that  was  suffix 
cient  to  enable  him  to  maintain  the  action.  It  is  true,  that 
what  was  the  precise  nature  of  that  interest,  or  upon 
what  terms  it  was  acquired  and  retained  could  only  have 
been  proved  by  the  written  agreement ;  but  the  existence 
of  some  kind  of  interest  having  been  established,  the 
precise  nature  of  it,  or  the  termis  upon  which  it  was  ao- 
^ired,  were  immaterial  to  die  support  of  this  action, 
Sutton  V.  Buck,  (a) 


Ovss.    The  quafified  interest  having  been  obtained 


{a)  a  Tatmi*  je^ 


under 
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ilnder  a  written  agreement,  could  not  be  proved  except 
by  the  production  of  that  agreement  duly  stamped* 

Best  C.  J.    If  this  had  been  a  case  between  Kitdten 
and  the  Raintiff  the  agreement  ought  to  have  been 
produced,  because  that  alone  could  decide  the  respecttve 
rights  of  those  two  parties ;  but  it  appears  that  Kitchen 
was  to  supi^y  the  Plaintiff  whh  furniture,  and  tiie  ques- 
tbn  isj  whether,  after  he  had  obtained  it,  he  had  a  su& 
fident  mterest  to  maintain  this  actsbn.     The  case  which 
hils  been  referred  to  confinns  what  I  had  esteemed  to 
be  Ae  law  upon  the  subject,  namely,  tliat  a  simple  bailee 
has  a  sufficient  interest  to  sue  in  trover.     In  diat  case 
a  party,  whose  title  was  not  completed  by  registry  or 
lUiy  r^nlar  conveyance,   sued  in  trover  to  recover  a 
Avp  of  which  he  had  been  possessed  ;  registry  was  ab- 
vAn^/Ay  necessary  to  give  him  a  title^  and  yet  it  was 
holden  he  might  recover  against  a  wrong-cloer.     Mans*' 
JSdi  C.  J.  says,  ^  Suppose  a  man  gives  me  a  ship,  wiA- 
out  a  regular  compliance  with  the  raster  act,  and  I  fit 
it  out  at  500/.  expence,  see  what  a  doctrine  it  is  that 
anotiier  man  may  take  it  from  me  and  I  have  no  re- 
medy.    The  only  doubt  on  the  case,  I  think,  arises 
from  die  register  act,  lest,  if  we  should  decide  that  any 
property  passed  by  the  transfer,    it  sdiould   militate 
against  that  act,  and  I  have  never  been  able  entirely  to 
free  my  mind  from  that  doubt ;   but  at  present  \  think 
tfaa^  on  the  circumstances,  die  Phihitiff  might  mauit^to 
trover.*'     Ijcmrence  J.  says,   **  There  is  enough  pro* 
perty  in  this  Plaintiff  to  enable  him  to  maintdn  trover 
against  a  wrong-doer ;  and  although  it  has  been  urged 
that  the  contract  is  void,  with  respect  to  the  r^hts  of 
third  persons,  as  well  as  between  the  parties,  yet,  as  &r 
as  r^ards  the  possession,  it  is  good  as  against  all,  ex- 
cept the  vendor  himself."     It  is  impossible  to  distin- 
giush  that  case  from  the  present:    but  it  has  been 

contended 
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contended  here,  that  the  Defendants  were  not  wrong- 
doers;— certamly  not,  in  taking  the  effects  of  the  bank- 
rapts,  but  they  are  wrongdoers  in  taking  the  effects  of 
a  third  person;  they  had  no  right  to  take  goods  bebng- 
ing  to  the  PIainti£^  which  were  clearly  distinguishable 
fix>m  any  the  bankrupt  ever  had. 


Park  J.  If  this  had  been  a  question  between  Kitchen 
and  the  bankrupt,  it  might  have  borne  a  totally  different 
complexion ;  but  whether  Mrs.  Cross  was  to  live  in  the 
house,  or  BurtoUy  was  altogether  immaterial,  as  against 
the  Defendants,  and  the  case  which  has  been  referred 
to  is  much  stronger  than  the  present.  There  it  was 
holden,  that  possession  of  a  ship  under  a  transfer, 
void  for  non-compliance  with  the  register  act,  is  a  suf- 
ficient title  in  trover  against  a  stranger  for  parts  of  the 
ship,  being  wrecked.  Admitting  that  the  Defendants 
were  not  wrong-doers,  at  all  events  they  were  strangers, 
and  possession  is  sufficient  to  enable  a  party  to  maintain 
trover  against  a  stranger.  What  ChamlreS.  saysj  is 
very  material.  '^  The  Phuntiff  has  possession  under  the 
rightful  owner,  and  that  is  sufficient  against  a  person 
having  no  color.^  (Here  the  Plaintiff  was  let  into  pos- 
session by  Kitchen^  the  rightful  owner.)  <<  An  agister, 
&C.,  a  carrier,  a  fiutor,  may  bring  trover;  even  a  gene- 
ral bailment  will  suffice^  without  being  made  for  any 
special  purpose^  but  only  for  the  benefit  of  the  rightful 
owner.**  It  was  immaterial  how  the  Plaintiff  came  into 
possession,  but  as  there  was  no  dispute  between  him 
and  Kitchen  the  verdict  must  stand* 


BuRROUGH  J.  concurring,  the  nile  was 


Dischai^ged. 
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Brassington  and  Others  v.  Ault.  ^f^  »i* 

HTHE  PIaintif&  sued  to  recover  the  value  of  timber  Three  execu* 
sold  and  deUvered  to  the  Defendant.  ^"?^ 

goods  to  be 
At  the  trial  before  Park  J.  last  Stafford  assizes^  it  ap-  sold  as  tlie 

peared  that  the  Plaintiffi,  though  they  had  not  sued  as  t^o^  ^^^ 

executors,  were  three  of  the  executors  of  one  WiUcock^  aftmaids 

who  had  appointed  four  executors  in  his  will ;  and  that  nted  for  the 

oi^e.  of  the  Plaintiffii  had  authorized  an  auctioneer  to  sell  ^^'^r  ^ 

out  styung 
the  timber  in  question,  as  the  property  of  WiUcock  de-  tfaemselves  ex- 
ceased.     A  verdict  having  been  found  for  the  Plaintifis.  ecjitors,  and 

without  joui" 
Peake  Serjt  moved  to  enter  a  nonsuit  instead,  on  the  i^g  ^  fourth 

ground  that  all  the  four  executors  ought  to  have  joined  executor,  iidio 

:»  ♦!.:«  «^:<^^  ^^^  named  in 

mthisacuon.  ^j^^. 

Heldtthat 
Vazighan  Seijt,  who  was  to  have  shewn  cause,  was  they  might 

stopped  by  the  Court,  and  Peake  was  now  called  on  to  ^^^^"'^^ 
support  his  rule.  He  contended  that  the  aucdoneer  had 
been  authorized  to  sell  the  timber  as  the  timber  of  the 
deceased,  and  it  was  dear  law,  that  where  several  exe- 
cutors were  named  in  a  will  all  must  join  in  an  action, 
lest  any  who  were  omitted  should  afterwards  come  in 
and  sue.  It  was  true  that,  generaUy  speaking,  a  vendee 
could  not  dispute  the  title  of  a  party  who  was  in  posses- 
sion at  the  time  of  the  sale ;  but  the  auctioneer  having 
been  ordered  to  sell  the  timber  as  the  timber  of  the 
deceased,  he  acted  with  reference  to  the  executor's  Utle^ 
and  all  of  them  ought  to  have  joined  in  the  action. 
Webster  v.  Spencer*  {a) 

Best  C.  J.    The  case  which  has  been  referred  to  is 
dbtinguishable  from  the  present      In  that  case  the 

{a)  3  JB.  &>f.^6e. 

Plaintiffs 


AULT. 
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1824.  PIaintii&  declared  as  ^cecutors,  and  when  they  do  that, 
Brassdioton  ^^'  (^  Abbott  C.  J.  and  Hciroyd  J.  said)  must  join.  But 
V.  that  expression  was  referable  to  the  form  of  action, 
which  was  an  action  expressly  by  executors;  in  such  a 
case  it  is  clear  that  aU  must  join,  bdcaiise  they  derive 
tiieir  interest  under  the  will,  not  under  the  probate,  and 
the  right  to  Me  is  equal  in  all :  but  where  the  manage- 
ment is  left  with  three,  and  those  three  ent^  into  a 
contract,  they  nay  cud  alone,  without  stylklg  them- 
selves executors*  It  is  not  material  bow  they  cane  by 
the  property,  but  how  they  hate  disposed  erf*  it:  if  they 
akme  made  the  contract,  they  alone  ought  to  sue;  ifaat 
is  the  short  ground  on  which  I  proceed,  Ibough  k 
might  have  been  otherwise  if  thdy  had  dedaied  as  ex- 
scoters. 

Park  J.  It  would  be  impossible  to  question  the  rele^ 
that  in  an  action  by  executors,  ail  the  executors  imght 
to  be  joined,  because  the  law  has  been  so  from  the 
earliest  time;  and  it  has  been  laid  down  that  even  ftn 
in£uit  executor  must  be  named.  But  in  the  preset 
case  the  order  to  sell  was  given  by  three  persons; 
nothing  passed  to  show  that  they  were  acting  in  a  re- 
presentative character;  and  those  three  persons  having 
sued  on  their  contract,  the  Defendant  could  not  have ' 
set  off  any  debt  due  from  the  testator  to  him.  The 
xlecision  of  the  King's  Bench,  therefore,  which  has  been 
cited,  does^  not  apply,  for  in  that  case  the  parties  ex- 
pressly sued  as  executors.    The  present  rule  must  be 

Discharged. 
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Ua&iunoton  v.  FftY.  ^f^  »»• 


^FHIS  was  an  actioti  to  recovar  the  jprice  rf  stores  fhf-  A  party  who 
nished  to  a  vessel  called  the  Queen  Elizabeth.  takes  a  share 

ma  ship 

At  the  trial  before  Best  C  3*^  ZAMdan  sittings  after'  under  a  con- 
last  term,  it  appeared  that  the  ii^oods  had  been  ordered  J^jnuK®  ^^^ 
by  Wetsfbrdy  a  part  owner  of  the  vessel,  on  his  own  ac-  confonhity 
count  and  that  of  the  o^e»  j  btit  he  did  not  name  the  ^^  ^^^  P">- 
Defendant  as  an  owner,  nor  dfd  the  Flrfntiff  ever  hear  J^JJL  ^cts, 
oFbtm  as  an  bwner  till  the  coimnehcement  of  this  acdon.  is  not  liable 

In  order,  however,  to  connect  him  with  the  ship,  two  ^^  ^cj^s 

.     *  lurnisiieQ  to 

letters  were  put  in  from  the  Defendant  to  WehfardC^  the  ship,  un- 
brofher^  in  which  he  complained  of  being  called  on  for  ^  ^^^^^  }^ 
expensea  without  having  had  any  accotmt  of  them;  ^dWidually, 
regretted  that  the  concern  hid  turned  out  ill,  and  de-  or  he  holds 
sired  Aat  his  share  might  be  sold  or  transferred  for  a  1*«^^^«>*  *» 
dd)t  of  642. 1 95.  4(f.,  and  in  order  to  exonerate  him 
from  all  former  debts. 

On  the  part  of  the  Defendant  it  appeared,  that  Wek- 
Jardj  who  was  a  bankrupt,  had  made  a  bill  of  sale  of  a 
share  in  this  vessel,  in  1816,  to  Defendant,  but  that  the 
Inll  of  sale  only  recited  an  old  roister  of  the  vessel, 
granted  at  the  port  of  Exeter,  m  181^,  whereas,  the 
vessel  had,  in  1815,  been  registered  anew  in  the -port 
of  Ixmdon,  and  the  roister  at  Exeter  had  been  can* 
odied.  No  copy  of  this  bill  of  sale  had  been  delivered 
to  the  custom-house  in  London,  nor  had  any  memoran- 
dum been  indorsed  on  the  certificate  of  registry,  so  that 
the  bill  of  sale  was  a  nullity.  The  Defendant  had  never 
been  consulted,  nor  had  he  at  all  interfered  in  the  man- 
agement or  destination  of  the  vessel,  or  derived  any 

profit  from  it 

Under 
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1824.  Under  the  direction  of  the  learned  Cluef  Justice  tha 

Plaintiff  was  nonsiiitedy  with  liberty  to  move  to  enter  a 
Yerdict  for  the  amount  of  the  prioe'of  the  goods. 

Vaughan  Serjt.  va9f  tdss/wSl  aocx)rdingly,  and  urged, 
that  in  order  to  give  a  party  a  tide  to  sue,  or  a  liability 
to  be  sued  in  reject,  of  a  ^hip,  it  was  not  oeoessary  he 
should  be  strictly  the  I^gal  owner.  Trover  will  lie  for 
one  who  is  not  registered  owner,  SMon  v.  Buck  (a),  and 
inf&Memfv.  Jbibisfofi6(i)  WooiYL  says,  «Vl  take  it 
to  be  dear,  so  fiur  as  the  statutes  have  hitherto  gone^ 
that  if  them  lirere  no  nqopstry,  no  certificate,  no  indorse- 
ment, and  no  delimy  of  a  copy,  the  sale  would  be  good 
as  between  the  vendor  and  vendee^ '  though  for  want  of 
diese  requisites  the  shiqp^  if  she  traded,  would  be  treated 
as  a  ftirdjgn  ship^  and  liable  to  confiscation.''  The 
question,  therefore^  in  a  case  like  the  present,  is,  to 
whom  the  credit  was  ^ven,  and  it  is  always  £^v^i  to 
those  who  are  actually  and  beneficially  owners.  In 
3f f/ver  V.  fitim&fe  (c)  Lord  lUenbofrougfi  say$,  that  to 
incur  re^Kmability  the  party  must  have  been  partqer  in 
fiictf  or  must  have  been  held  out  as  such ;  and  accord* 
ing  to  Abbott  on  Shippings  126.  4  ed.  liability  to  charges 
may  be  incurred  by  one  who  is  not  legsl  owner.  The 
De&ndant,  as  a  partner,  has  had  th,e  benefit  of  the 
goods  which  have  been  furnished ;  he  is  bound  by  the 
contract  of  the  managing  owner,  and  cannot  be  per- 
mitted  to  pervert  the  register  acts  to  the  purposes  of  in- 
justice. IVewhella  v.  Ratoe  {d)  is  distinguishable^  for  in 
that  case  the  party  sought  to  be  charged  was  not  owner: 
in  fact  or  in  law. 

• 

Best  Q.  J.  A  man  can  only  be  charged  in  respect 
o{  property  in  a  ship  either  upon  credit  ^ven  to  him,  or 

(<il  %Taimt.  302.  (0  j6  East,  l6g. 

(*)  z  Taunt.  %05.  {d)  ji£aih4ZS* 

as 
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As  legal  owner,  or  as  having  bolden  himself  out  ^s  legal        1824f. 
owner.     In  the  present  case,  the  Defendant  never  held 
himself  out  as  owner,  — the  PlaintifF  never  knew  He  was  ^7 

owners  and  the  contract  was  made,  not  with  any  indi-        ^^^* 
vicbals  by  name,  but  with  the  owners  generally ;  which 

.  distinguishes  this  from  the  case  relied  on,  where  credit 
was  given  to  certain  persons  by  name,  though  they  had 
ceased  to  be  owners.  iNTow,  was  the  present  Defendant 
an  owner?  No.  The  conveyance  of  1816  was  mere 
waste  paper ;  it  recited  that  the  vessel  was  then  regis- 
tered at  Exeter,  which  was  so  far  froin  being  the  case, 
diat  ever  since  1815  she  had  been  registered  in  London. 
It  is  dear,  however,  that  if  a  ship  remove  from  one  port . 
to  another  as  her  home,  and  there  is  a  change  of  owners, 
diere  must  also  be  a  new  register,  and  they  who  desire 
to  discover  the  true  owners,  must  search  the  register  at 
the  ship's  port  By  7&  8  W.  3.  c.22.  s.  21.  it  is  en- 
acted, **  That  no  ship's  name  registered  shall  be  after- 
wards changed  without  registring  such  ship  de  novo, 
which  is  hereby  required  to  be  done  upon  any  transfer 
of  property  to  another  port,  and  delivering  up  the 
former  certificate  to  be  cancelled,  under  the  same  penal- 
ties and  in  the  like  method  as  is  hereinbefore  directed ; 
and  that  in  case  there  be  any  alteration  of  property  in 
the  same  port  by  the  sale  of  one  or  more  shares  in  any 

,  ship  after  registring  thereof,  such  sale  shall  always  be 
acknowledged  by  indorsement  on  the  certificate  of  the 
register  before  two  witnesses,  in  order  to  prove  that  the 
Entire  property  in  such  ship  remaihs  to  some  of  the  sub- 
jects o{  England^  if  any  dispute  arises  concerning  the 
same."  And  though  many  parts  of  that  statute  have  been 
repealed,  this  enactment  remains  in  force ;  for  by  26  G.  3. 
c.  60.  5. 43.  it  is  enacted,  ^^  that  all  and  every  matter 
contained,  &c.  in  any  act  or  acts  of  parliament  here- 
tofore passed  touching  the  trade,  shipping,  and  navigation 
of  Great  Britain,  &c.  which  is  not  hereby  expressly 
Vol.  II.  O  altered 
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altered  or  repealedi  shall  remain  and  continue  in  full 
force  and  effect  to  all  intents  and  purposes  whatever^ 
and  so  far  as  the  same  relate  to  the  ceg^try  of  ships  and 
vessels,  shall  be  deemed  and  taken  to  extend  and  apply 
in  every  respect  to  all  ships  and  vessels  authorised  and 
required  by  this  act  to  be  registered  and  to  have  certi- 
ficates of  regbtry."     Under  the  34  G.  3.  c.  68.,  it  is 
true,  that  if  there  be  no  change  of  port,  a  ship  may,, 
upon  a  change  of  owners,  b^  roistered  at  her  old  station^ 
but  if  she  is  removed,  there  must  be  a  new  register  where 
the  managing  owner  lives.     In   the  present  instance 
JVelsford  was  the  managing  owner,  and  lived  in  London. 
If  Defendant  had  been  an  owner,  he  must  have  been  so 
in  1812  under  the  Exeter  register;  but  his  name  does 
not  appear  in  that  instrument,  and  the  conveyance  of 
1816  was  a  nullity,  because  the  26  G.  2.  c.  60.  requires 
that  the  registry  shall  be  set  out  in  the  conveyance,  and 
if  this  be  omitted  no  interest  passes ;  according  to  the 
decisions,  not  even  an  equitable  interest.     But  though 
the  Defendant  was  not  the  true  owner,  he  might  have 
been  charged  if  he  held  himself  out  as  owner;  if  he 
appeared  as  owner,  the  defectiveness  of  the  conveyance 
would  not  avail  him      But  the  Defendant  was  neither 
held  out  as  owner,  nor  did  the  Plaintiff  consider  him  as 
such,  at  the  time  of  the  contract,  and  if  he  had  con- 
sulted the  registry  at  the  custom-house,  he  would  have 
seen  that  he  was  not  owner.     The  cases  cited  do  not 
bear    on   the   question;     and  in   M^Iver  v.   Htmible, 
Bayley  J.  put  the  point  on  the  ground  I  now  take.     The 
Defendant  had  no  interest  in  the  ship,  he  never  held 
himself  out  as  owner,  nor  was  credit  ever  given  to  him^ 
and  therefore  he  ought  not  to  be  charged. 


Park  J.  The  point  has  been  decided  long  ago  by  a 
variety  of  authorities,  and  the  nonsuit  ought  not  to  be 
set  aside.     I  concur  in  the  principle  which  has  been 

1 4  urged^ 


Harrington 
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urged,  that  if  a  man  holds  himself  out  as  an  owner,  he        1 B24.' 
shall  not  divest  himself  of  responsibility  by  setting  up  a 
defective  conveyance.     But  the  Defendant  never  held 
himself  out  as  owner,  nor  was  the  credit  given  to  him.  PR^* 

BUHROUGH  J.  The  only  question  here  is,  whether 
there  was  a  contract  in  &ct  with  the  Defendant,  or  whe- 
ther he  held  himself  out  as  owner.  The  Plaintiff  must 
go  upon  one  or  other  of  the  two  grounds ;  but  he  can- 
not here  rely  on  either,  for  there  was  no  contract  in  bet 
with  the  Defendant,  and  he  never  appeared  as  owner. 
We  do  not  decide  that,  if  he  holds  himself  out  as  owner, 
he  shall  escape  liability  by  a  defective  conveyance ;  but 
as  the  &cts  have  turned  out,  there  is  no  pretence  for 
charging  the  Defendant,  and  the  rule  which  has  been 
prayed,  must  be 

Refused. 


LiDDARD  V.  KaIN.  •^«»'  »»• 


ASSUMPSIT  to  recover  the  value  of  horses  sold  The  Defend- 
and  delivered.     At  the  trial  before  Best  C.  J.,  Mid^  f"''  ?^^*1*!"- 

mg  the  Fuun- 
Hesex  sittings  after  Easter  term  last,  the  defence  was,  tiff  that  one  of 

that  at  the  time  of  the  purchase,  the  Plaintiff  agreed  to  ^^<*  ^o"««  ^e 
ddtver  the  horses  at'  the  end  of  a  fortnight,  sound  and  ,^|(  |,^  ^ 
ttte  fiom  blemish,  and  that  at  the  end  of  the  fortnight  cold»  agreed 
<Hie  had  a  cough  and  the  other  a  swelled  leg ;  but  it  ^  Jc  Ind^? 
also  appeared,  that  the  seller  informed  the  buyer  that  a  fortnight 

sound  and  free 
from  blemish :  at  the  end  of  the  fortnight  the  horses  were  delivered^  one  with  a 
cough  and  the  other  with  a  swelled  leg)  a  fault  that  was  also  apparent  at  the  time  of 
the  sale.  In  an  action  for  the  price^  a  verdict  having  been  found  for  the  Defendant^ 
the  Court  refused  to  grant  a  new  trial. 

O  2  one 
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one  of  the  horses  had  a  cold  on  him^  and  that. this  as 

well  as  the  swelled  leg  was  apparent  to  every  observer.   , 

The  jury  having  found  a  verdict  for  the  Defendant, 

Wilde  Serjt.  moved  for  a  new  trial,  on  the  ground 
that  where  defects  are  patent,  a  warranty  against  them 
is  inoperative. 

Sedper  Curiam.  The  warranty  did  not  apply  to  the 
time  of  the  sale,  but  to  a  subsequent,  period.  There  is 
no  pretence  for  disturbing  the  verdict 

Rule  refused. 


June  13. 


BiuNDLET  V.  Dennett. 


Where  there 
were  counts 
in  the  same 
declaration  for 
work  and  la- 
bour as  an  at- 
torneyy  and  for 
work  and  la- 
bour generally^ 
the  Court  re- 
fused to  strike 
any  out  as 
unnecessary. 


HTHE  declaration  contained  two  counts  for  work  and 
labour  by  the  Plaintiff,  as  an  attorney,  two  for  work 
and  labour  generally,  and  the  usual  money  counts. 

Wilde  Serjt.  moved  to  strike  out,  as  unnecessary,  the 
counts  for  work  and  labour  as  an  attorney,  referring  to 
Meekey.  Ojrlade{a\  Gabell  v.  Share {b\  and  other  cases, 
as  express  authorities  in  favour  of  his  motion. 

But  the  Court  {Best  C.  J.  was  absent)  refused  the  ap- 
plication, considering  it  as  more  vexatious  than  the 
Plaintiff's  counts ;  and  Wilde 

Took  nothinir« 


(a)  I  AT.  R.  2^9. 


{B)  2  Chit,  299. 
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Palmer  and  Others  t;.  Phatt.  June  »3. 

'T'HIS  was  an  action  o^  assumpsit^  brought  on  a  policy  K.^  an  East 

of  insurance  subscribed  by  ihe  Defendant,  for  500/.  j[^^|^  "P^^°' 

The  Defendant  pleaded  the  general  issue,  and  paid  rowe^  money 

15/.  into  court,  on  the  count  for  money  had  and  re-  of  ^o  in  order 

ceived,  that  being  the  premium  receired  by  him.     The  arranged  with 

cause  was  tried  at  the  sittings  in  London,  after  Trinity  P'  that  AT. 

term,  1822,   before  Dallas  C.  3. j  when   a  verdict  was  f^^"^'^ '^'^^ 
'  '  ^  '  m  favour  of 

found  for  the  Plaintiff  for  485/.  (being  the  remamfler  of  R.  bills  on  C, 
the  sum  claimed,)  subject  to  the  opinion  of  the  Court,  (^' '  *S«nt  *» 

u  /  rn  Calcutta,) 

on  a  case  m  substance  as  lollows :  payable  at 

The  policy  of  insurance  on  which  this  action  was  thirty  days 
brought,  bore  date  the  26th  of  August ,  1818,  and  was  l^^^f  jhe*^' 
effected  for  and  on  account  of  the  Plaintiffs.  ship  ^.,  which 

The  voyage  or  risque  was,  by  the  policy,  expressed  |**^^'  ^*  ^"^**  ^ 
to  be   "at  and  from  London,  to  all  or  any  ports  ahd  ^nd  P.  was  to 
places  wheresoever  and  whatsoever  on  this  side,  at  and  negociate  on 
beyond  the  Cape  of  Good  Hope  and  elsewhere,  during  j^Vonjj"'^'* 
the  ship's  stay  at  each  port  and  place,  and  on  all  services,  ing  to  C  goods 

until  her  safe  arrival  at  Calcutta,  upon  any  kind  of  ffoods  *°  double  the 

amount  of  the 
and  merchandises,  &c.,  of  and  in  the  ship  named  the  mi .  ^eld, 

Parason.  whereof  G.  B.  Keene  was  master."  First,  Tliat 

The  insurance  was,  by  the  policy,  declared  to  be  "  on  gj^^y^  interest 
two  bills  of  exchange,"  drawn  by  Keene  on  Cruitenden  in  these  bills. 

and  MackiUop,  oi  Calcutta,  the  one  for  1600/.>  the  other      Secondly, 

That  even 
for  500/.  supposing 

'   The  perils  insured   against  were    those   commonly  he  had,  he 

enumerated  in  policies,  and  the  policy  was  subscribed  ^^„«^!!L"' 

*  '  *        •'  cover  upon  a 

by  the  Defendant,  at  a  premium  of  3  per  tent.  policy  describ- 

The  circumstances  that  led  to  the  insurance  were  as  I"S  ^^^J^  ** 

.  bills  of  ex- 

JoUow :  Keene,  the  captyn  of  the  Paragon^  bad  pur-  change. 

O  3  chased 
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1824.  chased  goods  on  his  own  account,  as  an  adventure  for 
the  voyage ;  and  these  goods  having  been  in  part  pur- 
chased by  means  of  advances  made  to  him  by  Edmund 
Vbatt.  Bead^  a  ship  and  insurance-broker^  it  was  found,  on  the 
settlement  of  accounts  between  them  at  Gravesendi  before 
the  vessel  sailed,  that  the  captain  was  indebted  to  Read 
about  2000/. 

It  was  therefore  agreed  between  them,  that  if  Read 
could  negociate  bills  for  about  what  was  doe  he  should 
do  so.  , 

In  pursuance  of  this  object  JS^oiJ  applied  to  the  Plain- 
tiffi,  merchants  in  London^  who  thereupon  agreed  to  ne<* 
gociate  bills  on  Calcutta  to  the  amount  of  2000/.,  one  set 
for  1500/.  and  another  for  500/.  They  required  Read^a 
indorsement  upon  the  bills,  and  therefore  the  bills  were 
to  be  made  payable  to  him.  The  plainti&  instructed 
him  to  have  them  drawn,  payable  thirty  days  after  the 
arrival  of  the  Paragon  at  Calcutta^  at  the  exchange  of 
2s.  2^  a  rupee,  which  w^  then  the  current  rate  of 
exchange  between  London  and  Calcutta^  and  required 
that  Keene  should  consign  to  Cruttenden  and  MackiUop^ 
on  whom  the  bills  were  to  be  drawn,  goods  to  about 
double  the  amount  of  the  sum  for  which  they  were  to  be 
drawn,  to  place  them  in  funds,  so  that  they  might  ac- 
cept the  bills.  The  Plainti£&  instructed  Read  to  effect 
policies  on  bills,  and  to  leave  uninsured,  goods  to  the 
amount  of  the  bills. 

The  captain  being  informed  of  the  nature  of  the  pro- 
posed transaction,  agreed  to  its  terms,  and  drew  the  two 
bills  stated  in  the  policy,  which  were  in  duplicate^  the 
one  of  them  was  for  4528  rupees  5  annas,  and  the  other 
for  13,584  rupees  14  annas,  and  the  tenor  of  them  was 
as  follows : 

^«  Lofidott^  25tb  August,  1818. 
**  At  thirty  days  after  tlie  arrival  of  the  ship  Paragon 
at  CakuiUii  pay  this  my  first  of  exchange,  second  and 

third 
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third  not  paid,  to  the  order  of  Mr.  Edmund  Read,  13,584 
sicca  rupees  14*  armas  value  received,  which  place  to  ac^ 

count  of 

^G.B.Keene. 

^^  To  Messrs.  Cruttenden  and 

MackUlcpf  Calcutta. 

"  (Indorsed)        Edmund  Read.'* 

Read  received  from  the  Plaintiffs  the  2000/.  upon  the 
bills;  the  captain  shipped  on  board  the  vessel  to  the 
order  of  Cruttenden  and  MacJciUop  a  quantity  of  goods, 
exceeding  in  value  the  two  bills,  and  signed  bills  of 
Uding  thereof  in  triplicate  to  Cruttenden  and  Mackillop. 

Beady  on  behalf  of  the  Plaintiffs,  then  proceeded  to 
^SS&cX  the  policy  in  quesBon  at  their  expence  attid  ibr 
their  benefit.  Before  the  Defendaht  subscribed  the 
jpolicy,  he  was  informed  by  Read  that  the  insurance  was 
on  bills  payable  on  the  arrival  of  the  Paragon^  and  Redd 
also  stated,  that  it  was  better  than  on  goods,  because  not 
liable  to  average. 

It  Was  left  to  Read  to  raise  the  money  in  the  best  way 
he  could.  The  bills  of  lading  were  not  given  as  a  se- 
turity  to  the  Plaintiffs,  but  to  Ci'uttenden  and  Mackillop, 
who  were  the  agents  of  the  Plaintiffs  in  India. 

The  ship  afterwards  sailed  with  the  goods  and  one 
set  of  the  bills  on  board.  There  were  purposely  left 
uninsured  on  board  of  the  ship  goods  of  the  captain  to 
the  fiill  value  of  the  bills. 

tn  the  course  of  the  voyage  the  ship  was  totally  lost, 
together  with  the  set  of  bills  and  the  said  goods,  by 
perils  of  the  seas,  such  as  were  insured  against  by  tlie 
policy ;  and  neither  the  ship  nor  the  set  of  bills,  nor  die 
goods,  nor  any  part  thereof,  ever  arrived  Vit  Calcutta^ 
nor  were  either  of  the  bills  ever  paid  or  accepted. 

A  bill-broker,  much  conversant  with  the  trade  to  the 
EaU  Indies^  being  called  for  the  Plaintiffs,  stated,  that 

O  4  the 
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J  824.  the  practice  here  described  had  been  frequent  6roiii 
1810  or  1811 :  he  could  not  name  any  instance  where 
bitb  were  so  drawn^  and  the  ship  had  not  arrived.  The 
consignment  is  to  induce  the  drawee  to  accept  the  bills. 
The  object  of  drawing  bills  in  this  manner  is  to  put  the 
captains  and  officers  oiEdLst  India  ships  in  cash  to  pay 
for  their  investments.  Formerly  this  was  done  by  re- 
spondentias  respondentia  still  continues;  some  prder 
one  mode,  some  the  other*  Bills  are  not  so  taken  unless 
where  the  drawer  takes  out  goods,  or  has  funds  in  India. 
The  witness  knew  of  no  instance  of  bills  being  so  taken, 
unless  where  goods  were  carried  out  to  India.  The 
goods  are  consigned  to  the  person  on  whom  the  bills  are 
drawn.  If  the  goods  are  lost  and  the  ship  arrives,  the 
bills  are  pmd;  if  the  goods  arrive  and  the  ship  is  lost, 
the  bills  are  not  paid.     In  that  case,  the  holder  of  the 

4 

bills  has  no  remedy  against  the  drawer. 
.    The  Chief  Justice  desired  the  jury  to  consider  whether 
the  advance  of  the  2000/.  was  made  on  the  contingenqr 
of  the  Paragon*s  arrival  at  Calcutta ;  and  the  jury  found 
that  it  was  made  on  such  contingency. 

The  question  for  the  opinion  of  the  Court  was, 
whether,  under  these  circumstances,  the  Plainti£&  wer^ 
entitled  to  recover  upon  the  policy  ?  If  they  were,  the 
verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be  en- 
tered. 

Taddj/  Serjt.  for  the  Plaintiffs.  The  Plaintiffs  had  an 
insurable  interest,  and  are  entitled  to  recover.  Th^ 
only  grounds  on  which  the  contrary  can  be  maintaineii 
are,  either  that  there  was  no  contingency  in  the  subject- 
matter  of  the  insurance,  or,  that  it  was  improperly  de- 
scribed as  a  bill  of  exchange.  But  the  money  advanced 
by  the  Plaintiffs  on  the  credit  of  the  bills  was  cleai-ly 
in  hazard,  and  if  the  ship  failed  to  arrive  they  had  np 

other 
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other  seourity  than  this  insurance.  TTie  bills  of  lading 
belonged  to  Cndtenden  and  MacktUop^  and  were  for- 
warded to  thenii  to  induce  them  to  accept  the  bills  of 
^Lchange ;  but  the  vessel  having  fiuled  to  arrive,  they 
were  not  liable  to  accept  those  bills,  and  the  Plaintifis 
were  utterly  deprived  of  whatever  benefit  they  would 
have  derived  from  the  acceptance,  so  that  they  had  the 
same  interest  in  the  bills,  that  a  party  who  insures  a 
life  has  in  the  continuance  of  the  life.  Then  as  to  the 
objection^  that  these  instruments  were  not  bills  of  ex- 
change, because  only  payable  on  a  contingency,  it  must 
be  admitted,  that  strictly  and  technicaUy  speaking,  this 
was  the  cade.  But  in  common  language  they  would 
have  been  called  bills,  and  it  was  sufficient  to  describe 
them  as  such  in  a  policy  of  insurance,  for  in  a  policy 
no  greater  degree  of  precision  is  necessary  than  is  re- 
qui^ate  to  inform  the  underwriter  what  it  is  he  under- 
takes to  insure.  Thus,  an  -insurance  of  a  lease  will 
cover  an  underlease,  or  a  lease  with  alterations  and  ad- 
diticHis;  and  a  factor  may  insure  his  lien  by  insuring 
the  goods  on  which  he  claims  it:  Godin  v.  London  As-^ 
surance  Company*  {a)  But  the  only  difference  between 
the  present  and  ordinary  bills,  is,  that  an  indorsee  could 
not  sue  in  his  own  name.  The  instruments  are  valid^ 
though  not  negotiable,  and  may  be  considered  as  in  the 
nature  of  a  promissory  note^ 
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The  Defendant's  counsel  was  stopped  by  the  Court. 

Best  C.  J.  I  have  no  doubt  on  this  case,  although  I 
am  sorry  the  objections  have  been  taken,  because  the 
Defendant  received  a  high  premium,  and  the  nature 
of  the  risk  was  fully  explained  to  him.     But  there  are 


(a)  I  Bum  4S9< 


two 
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tw6  6bjecti<»is  to  the  PIaintii&  i^oovering;   one,  that 
they  had  no  insurable  interest ;  the  other,  that  if  they 
had,  they  have  failed  to  describe  it  properly.    First 
then,  what  do  they  propose  to  insure?    Bills  of  ^c-^- 
change :  —  and  accoitling  to  the  language  t>f  the  polity 
these  might  have  been  good  legal  bills ;  but  oh  the  re- 
cord it  appears,  that  they  were  only  payable  at  thirty 
days  after  the  arrival  of  the  ship  Paragon  f  so  that  if  the 
ship  did  not  arrive  the  bills  would  never  be  p^d.    What 
the  Plaintiffi  therefore  proposed  to  insure,  was  not  ft 
bill  of  exchange,  but  a  right  to  recover  money  in  <»se 
of  the  arrival  of  the  ship:  now,  though  a  bill  of  iex- 
diange  may  be  accepted  on  a  contingency,  it  cannot  h6 
so  drawn,  lest  the  money  market  should  be  loaded  ^th 
instruments  that  would  afford  no  security  to  the  hdlden 
It  has  been  argued,  however,  that  these  iilstfuments 
were  valid  though  not  negotiable,  and  that  they  were 
binding  on  the  drawer  in  the  same  way  as  a  promissory 
note.     But  before  the  statute  of  Arni^  a  promissory  note 
payable  on  a  contingency  would  have  been  void,  as  ap- 
pears by  the  case  of  Pearson  v.  Garret  (a),  and  this  b 
equally  the  case  at  present,  even  between  the  original 
parties;  Ferris  v»  Bond,  (b)   The  instruments  in  question, 
therefore,  were  waste  paper;  the  Plaintiff  have  lost 
nothing  by  them,   because  they  could  have  recove^^ 
nothing  on  them ;  and  so  far  from  having  lost  money,  or 
even  put  it  in  risk,  the  consideration  for  their  loan  being 
void,  they  might  sue  the  borrower  in  an  action  for  hioney 
had  and  received.     There  was,  therefore,  no  insurable 
interest,  because  there  was  no  risk.     But  even  if  there 
had  been  an  insurable  interest,  it  was  incumbent  oh  the 
Plaintiffs  correctly  to  describe  what  it  was  they  insured : 
that  they  have  not  done.     This  is  not  an  insurance  on 
bills,  but  against  a  want  of  validity  in  bills.     But  it  has 


(a)  Comb*  237. 


{b)  Baylej  on  Bil/i,  4th  ed.  13.  n. 


been 
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been  argued,  that  in  common  parlance  these  are  bUls^ 
and  that  the  language  of  common  paiiance  is  sufficient 
for  a  policy  of  insurance.  I  think  not ;  for  the  under- 
writer might  say  he  thought  he  was  insuring  good  bills, 
whereas  these  had  no  character  of  a  bill.  The  ca^es 
v/hkh  have  been  cited,  are  decisions  on  things  wdl 
Imown  and  commonly  talked  of;  whereas  the  practice 
which  has  occasioned'  the  present  questioh  is  of  so  recent 
a  date,  that  there  can  be  no  common  parlance  ^bout 
it.  But  the  cases  are  rather  against  the  Plaintifis. 
In  Gregory  v.  Christie  (a),  even  under  the  very  general 
term  effedSj  money  spent  in  the  course  of  the  voyage^ 
for  die  use  of  the  ship,  was  holdeii  not  to  be  insurable 
except  under  an  established  usage.  I  see  no  connection 
betwten  the  present  case  and  cases  of  insurance  for  life; 
and  as  for  the  insurance  on  a  lease,  the  question  can 
never  arise  in  the  way  it  has  been  pressed  in  argument. 
I  r^ret  that  we  are  compelled  to  come  to  this  de« 
cision,  because  insurance  transactions  ought  to  be  con- 
ducted uberrimdjlde  ;  but  the  present  is  a  new  practice^ 
and.  the  parties  who  engage  in  it  must  take  the  conse- 
qaence.  There  are  many  other  ways  of  insuring  the 
same  interest  without  having  recourse  to  this  expedient : 
the  money  might  have  been  lent  on  respondentia  or  the 
goods  might  have  been  consigned  to  a  third  person  in 
Indsoj  and  the  bills  of  lading  indorsed  to  him.  As  the 
transaction  stands  at  present,  the  Plaintiffs  must  sub- 
nut  to  be  nonsuited. 


1824. 


Park  J.  I  think  the  Plaintiffs  had  no  insurable  in- 
terest, because  there  was  no  event  in  which  they  could 
have  sustained  loss.  The  jury,  it  is  true,  have  found 
that  the  advance  was  made  on  a  contingency ;  but  it  b 
dear,  that  if  the  bills  were  not  paid  in  India^  the  Plain- 


(a)  Park  IfU,  4th  ed,  11, 
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1824.  tiffs  were  entitled  to  recover  back  their  money  in  Eng-^ 
land:  besides,  if  the  money  had  been  lent  on  a  con- 
tmgencyi  the  Plaintifis  would  have  stipulated  for,  and 

Pratt*  have  received  the  high  interest  which  is  usually  paid  in 
such  cases.  I  admit,  that  a  party  who  has  only  a  special 
interest  in  goods,  may  recover  in  respect  of  that  interest 
.  on  a  general  insurance ;  but  still  the  subj^-matter  of 
the  insurance  must  appear  with  sufficient  certainty  on 
the  policy,  and  it  is  the  duty  of  the  Court  to  restrain 
these  novelties;  for  though  a  policy  is  but  a< vague  and 
indefinite  instrument,  and  the  language  employed  in  it 
need  not  be  technical,  yet  it  ought  to  appear,  at  least, 
that  the  insurance  effected  is  valid.  In  th^  present  case, 
even  supposing  the  Plaintiffs  to  have  bad  an  insurable 
interest,  it  is  not  well  described.  The  instruments  in-> 
sured  are  not  bills  of  exchange,  but  mere  waste  paper. 

BuRROUGH  J.  These  instruments  were  not  bills  of 
exchange,  and  therefore  the  Plaintifis  could  not  recover 
in  respect  of  them  under  this  policy.  I  akn  not  for  in- 
troducing new  modes  of  expression  into  the  policy  of 
insurance,  which  is  a  useful  coutract,  and  ought  there- 
fere  to  be  conducted  under  the  ancient  and  received 
forms.  The  instances  which  have  been  adduced  in  ar- 
gument, of  an  agreement  for  a  lease,  or  a  lease  with 
alterations  being  insurable  under  tlie  denomination  of 
a  lease,  do  not  apply  to  the  present  case ;  and  consider- 
ing that  the  Plaintifis  had  neither  an  insurable  interest, 
nor  have  properly  described  the  interest  they  proposed 
to  insure,  the  Defendant  is  entitled  to  have  a  judgment 
of  nonsuit  entered  up. 

Judgment  of  nonsuit  accordingly. 
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J^EPLEVIN.     Defendants,  as  execators  of  Thomas  Avowry, 

Fraser  deceased,  avowed  the  taking,  in  At4gust  ^^^  time°dur- 
I82S,  in  die  place  mentioned;  because  the  Plaintiff,  for  ing  which  the 
all  the  tune  during?  which  the  rent  thereinafter  men-  '*"?  ^*f  *^' 

crumg  due, 

tioned  was  accruing  due,  and  from  thehce  until  and  at  and  from 
the  time  when,  &c.  and  until  and  at  the  time  of  the  thence  untir 
death  of  Thotnas  Fra$erj  held  the  place  in  which,  &c.  ^j^^,^  ^^ittk 
as  tenant  to  Fraser^  in  the  life-time  of  Fraser^  under  a  &c.,  and  ontlt 
demise  made  to  him,  at  a  yearly  rent  payable  quarterly;  j"^u^^5'  F 
and  because  247/.  the  value  of  the  rent  for  two  years,  the  Plaintiif 
due  from  the  Plaintiff  to  Fraser ^  in  his  life-time,  (which  {*«ld  ^\^  pJ*<^« 
Fraser  dxed  March  12, 1823,)  remained  unpaid  to-Fro*^  ^  tenant'to    ' 
or  his  executors ;  and  because  the  Plaintiff  remained  in  T.  F.  m  the 
possession  of  the  place  in  which,  from  the  death  of  l^^^  ^ 
Fraser  till  the  time  when,  &c.  demise,  and 

In  a  second  avowry  the  Defendants  avowed  the  tak-  ^^^^  two 
iog,  because  the  Plaintiff  held  the  place  in  which,  &c.  ^ue  from  the 
as  tenant  to  the  Defendants,  by  virtue  of  a  demise  made  PlaintiflTto 
to  him  under  a  yearly  rent,  payable  quarterly ;    and  j.;  ^' 
because  146/.  rent,  for  three  quarters,  was  due  to  De-  mained  un- 
fendants ;  and  because  the  Defendant  stayed  in  posses^  P^^»  *"^  ^" 
sion  of  the  place  in  which,  &c.  until  the  time  when,  &c.    piaintiff  re- 

On  the  second  avowry  the  Plaintiff  enterered  a  nolle  mained  in  po»- 
prosequi.    To  the  first  he  demurred.  Tirin'^lhkh 

from  the  death 

Taddy  Seijt.,  in  support  of  the  demurrer.     At  com*  ^^  ^-  ^'  ^^ 
mon  law  a  distress  could  only  be  made  during  the  con-  ^^^  theavow- 
tinuance  of  the  demise ;  here,  on  the  face  of  the  avowry,  ants,  as  execu- 
it  i^pears  that  the  distress  was  made  subsequently,  for  ^jj^raincd'" ' 
it  is  averred  that  the  Plaintiff  held  the  land  as  tenant,  Held  sufficient 

until  ^"  demurrer* 
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until  the  death  of  Fraser.  It  is  alleged,  indeed,  that 
the  Plaintiff  continued  in  possession ;  but  the  posses- 
sion of  the  occupier  will  not  of  itself  authorise  a  dis- 
tress ;  there  must  be  some  privity  between  him  and  the 
party  distraining.  The  statute  8  Ann.  c.  14.  gives  a 
right  to  distrdn,  where  the  tide  of  the  landlord  conti- 
nues, as  well  as  the  possession  of  the  tenant^  even 
though  the  demise  shall  have  determined ;  but  on  these 
pleadings  it  does  not  appear  that  the  avowants  had  any 
tide,  and  the  statute  would  have  been  unnecessary  if 
mere  possession  would  authorize  a  distress. 

The  11  6.  2.  c.  19.  s.  22.  does  not  extend  to  distress 
by  executors  for  freehold  rent,  under  32  H.  8.  c.  87. 
And  the  avowry  is  not  sufficient  under  32  H.  8.  because 
it  does  not  appear  that  the  testator  was  seised  of  any 
estate  of  freehold  in  the  rent  distrained  for. 


Peake  Seijt.  contrd.  The  avowry  is  sufficient  within 
the  terms  of  11  G.  2.  c.  19.  5.22.,  which  are  compre- 
hensive enough  to  include  a  case,  such  as  the  present, 
and  to  enable  executors,  where  the  tenant  continiiies  in 
possession,  to  distrain  for  the  arrears  of  a  freehold  rent, 
due  in  the  life  of  their  testator;  the  present  avowants 
have  brought  themselves  within  the  language  of  the 
statute^  and  have  also  shewn  that  the  Plaintiff  was  in 
possession,  and  at  least  a  tenant  from  year  to  year, 
which  is  an  answer  to  the  objection  that  the  demise  to 
the  Plaintiff  has  ended.  But  it  appears  from  Co. 
Ldt.  \62.a,b.j  and  Hoclv.  Ball{a)y  that  the  statute 
32  H.  8.  also  has  always  received  an  extended  and  be- 
neficial construction,  and  P(mel  v.  Killick  {b)  is  in  point 
for  the  avowants.  Benvin  v.  Watkin  {c)  which  seems 
contrd,  was  decided  before  the  stat.  G.  2.     Unless  the 


(a)  z  Ld.  Raym.  17a.  (r )  i  Selw,  N,  P.  ad  ed.  709. 

(h)  I  Selw.N.P.  ad  ed.  709  /?. 

contrary 
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coQtrju^  is  alleged  it  must  be  intended  that  the  testatdr       1824. 

was  intitled  to  the  rent  in  fee,  which,  as  well  as  a  rent    ^  '  '  *' 
-  Staniford 

for  life,  must  be  taken  to  be  witjbin  the  protection  of  the  v. 

statute*  SiNCLAHt. 

Toddy  Serjt.,  in  reply.  It  does  not  appear  on  the 
avowry  that  the  testator  wa^  seised  of  a  rent  in  fee:  it 
is  true,  that  fiict  was  presumed  in  Martin  v.  Burton  {d)f 
but  the  presumption  arose  after  verdict :  besides  rents 
in  fee  are  not  mentioned  in  32  H.  8. 

QssT  C.  J.  If  the  Plaintiff  were  entitled  to  our  judg- 
ment in  this  case,  the  executors  of  a  lessor,  who  died 
seised  of  a  freehold  rent,  would  have  no  remedy  for 
arrears  accruing  in  the  testator's  lifetime,  until  a  new  act 
of  parliament  should  have  been  passed.  But  I.  am  of 
opinion  that  the  answer  which  has  been  given  on  the, 
part  of  the  avowants  to  thb  demurrer  is  satisfactory, 
and  that  the  avowants  have  done  all  which  the  statute 
of  G.  2.  requires.  I  put  the  statute  of  8  Ann  out  of  the 
question,  for  since  the  statute  of  G.  2.  all  the  avowant 
need  do,  is,  to  state  on  the  record  as  much  as  is  neces- 
sary to  show  a  priTnd  Jizcie  right,  and  if  there  be  any 
answer  it  b  for  the  Plaintiff  to  plead  it  in  bar.  It  is[ 
enacted  in  the  twenty-second  section  of  that  statute,, 
that  it  s^all  be  lawful  for  all  Defendants  in  replevin 
**  to  avow  or  make  conuzance  generally  that  the  Plain-*, 
tiff  in  replevin,  or  other  tenant  of  the  lands  and  ten^e- 
ments  whereon  such  distress  was  mad?,  enjoyed  the. 
same  under  a  grant,  or  demise  at  such  a  certain  rent, 
dining  the  time  wherein  the  rent  distrained  for  incurred, 
which,  ren^was  then  and  still  remains  due."  All  that, 
the  statute  requires  has  been  done ;   the  avowi^nts  havie. 


{a)  iB.i5fB.%79* 
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tthewn  that  the  tenant  was  in  posisession,  and  the  rent  dn'e  i 
the  statute  then  says,  *^  without  further  setdn^  forth 
the  grant,  tenure,  demise,  or  title  of  such  landlord  or 
landlords,  lessor  or  lessors,  &c.  any  law  or  custom  to 
the  contrary  notwithstanding."  In  the  teeth  of  these 
words  it  is  contended,  on  the  part  of  the  Plaintifi^  that 
the  avowant  ought  to  show  his  tide:  but  I  am  clearly 
of  opinion  that  this  caie  is  within  the  words  of  the  act, 
and  that  it  is  not  necessary  to  set  out  more  of  the  arow- 
ant's  title  than  has  been  set  out  here.  But  it  has  been 
contended  for  the  avowants  that  they  are  entitled  to  our 
judgment,  independently  of  the  11  G.  2.  That  the  tes- 
tator was  owner  of  the  rent,  and  that  unless  the  con- 
traiy  is  alleged,  it  must  be  taken  he  was  owner  in  fee, 
to  which  it  has  been  answered,  that  such  an  ownership 
is  not  within  the  relief  afforded  by  32 /f.  8,  c.  37.  by 
which  it  is  enacted  that  it  shall  be  lawful  for  the  exe- 
cutors and  administrators  of  every  tenant  in  fee  simple, 
fee-tail,  or  for  life^  of  any  rent-service,  renlH^harge,  rent- 
deck,  or  fee-farm,  "  unto  whom  any  such  rent  or  fee- 
&rm  is  or  shall  be  due, '  and  not  paid  at  the  time  of  his 
death,  to  distrain  for  the  arrearages  of  all  such  rents 
and  fee-iarms  upon  the  laiids,  tenements,  and  other 
hereditaments,  which  were  charged  with  the  payment  of 
such  rents  or  fe6-farms,  and  chargeable  to  the  distress  of 
the  said  testator,  so  long  as  the  said  lands,  &c.  continue, 
remain,  and  be,  in  the  seisin  or  possession  of  the  said 
tenant  in  demesn,  who  ought  immediately  to  have' paid 
the  said  rent  or  fee-farm,  so  being  behind  to  the  said 
testator  in  his  life,  or  in  the  seisin' or  possession  of  any 
other  person  or  persons  claimidg  the  said  lands,  &c.' 
only  by  and  from  the  same  tenant,  by  purchase,  gift,' 
or  descent."  It  is  therefore  admitted,  that -if  this  is  a^ 
case  within  the  statute,  the  title  of  the  landlord  need 
not  be  set  out.     But  I  am  not  disposed  to  narrow  the 

5  construction 
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construction  of  the  statute : .  payment  of  rent  is  rent 
service;  the  money  is  received  in  lieu  of  the  service^  and 
Paaod  w.  KiUick  has  expressly  decided  the  point  in 
dispote.  It  is  true  there  is  also  a  case  which  seems  to 
lean  the  other  way;  but  where  there  are  conflicting 
decisions  I  shall  always  look  to  consequences,  and  tlie 
consequences  would  be  most  mischievous  if  the  decision 
in  Paaod  y«  KiUick  be  held  erroneous.  But  in  Renvin 
▼•  Watkin  nothing  more  is  expressed  than  an  inclination 
of  opinion ;  the  balance  of  authority,  therefore,  is  in 
ikvour  of  the  avowants :  besides,  where  a  statute  is  re- 
medial, the  court  is  bound  to  put  upon  it  the  largest 
and  most  beneficial  construction  they  can,  and  to  bring 
widiin  the  scope  of  the  act  all  the  cases  which  are  within 
the  mischief  to  be  provided  against ;  if  it  were  other- 
wise, a  party  entided  to  rent  might  be  deprived  of  his 
most  effectual  remedy. 


1824. 


Staniford 

V. 

Sinclair* 


Park  J.  Rermn  v.  Watkin  was  decided  previously  to 
the  statute  of  G.  2.,  but  Paaoel  v.  KiUick  was  brought  to 
the  notice  of  this  court,  and  confirmed  in  Martin  v. 
barton.  Martin  v.  Burton  and  Meriton  v.  GiU)€e{a) 
are  expressly  in  point  for  the  avowants,  and  Lingham  v. 
Warren  {b)  contains  the  following  remarkable  words  of 
Richardson  J. :  '^  The  avowry  is  good  on  the  face  of  it, 
as  it  is  therein  alleged  that  rent  was  due  from  the  Plain- 
tiff to  the  testator  as  well  as  to  the  Defendants  as  his 
executors.  That,  therefore,  was  sufficient  to  give  them 
a  chattel  interest,  and  their  testator  must  be  presumed 
to  have  an  estate  in  fee  until  the  contrary  appears,  and 
it  was  not  incumbent  on  them  to  set  forth  his  interest, 
in  the  avowry.  The  answer  to  it  by  the  Plaintiff  in  his 
pka  in  bar  is  merely  that  the  testator  levied  a  sufficient 


(a)  8  Tauntf  159. 

Vol.  II. 


(5)  4  B.  Mooref  4og. 
P  distress 


198  CASES  IN  TRINITY  TERM 

1824.       distress  for  the  same  rent ;  that  alone  is  insufficient,  for 
J  '  ^  '   '     he  ought  to  have  answered  the  avowry  in   MOj  and 
V.  shewn  that  the  rent  was  fully  satisfied  by  such  distress.'' 

Sinclair.     There  is  no  plea  in  bar  here,  and  the  avowants  are  en- 
titled to  our  judgment. 

BuRROUGH  J.  Pcnoel  v.  KiUick  was  decided  by 
Lee  C.  J.  who  was  an  able  lawyer,  and  Martin  v.  But" 
ion  having  confiimed  it,  our  judgment  must  be  for  the 

Avowantis. 
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AlTCHESON  V.  CaRGEY.  (o)  Jimets. 

(In  Error.) 

T\£BT  on  an  award.     The  declaration  stated  that  cer-  The  declar* 

tain  differences  having  arisen,  and  beinff.  between  ^**°'*  f**!!J^, 
,„..___-,      °     ,  ■  ®     ,  .     that  the  Plain- 

the  Plaintin  and  Detendant  below,  on,  &c.  at,&c.  by  arti-  tiff  and  De- 
cles  of  agreement  made  between  the  Plaint^  below  of  Pendant,  by 
the  one  part,  and  the  Defendant  below  of  the  other  part,  ^re^,nent 
(reciting  that  an  action  was  then  lately  depending  in  the  (reciting  that 
Court  of  King's  Bench  between  Cargey  as  Plaintiff,  and  *^!^  ^^^^ 

.    _    _     _  ,  .  T  ariiing  out  of 

one  Thomas  Purvis  Defendant,  which  cause  came  on  to  the  same 

be  tried  at  the  then  last  assizes  for  Northumberland^  upon  transaction 
which  a  verdict  was  given  for  the  Defendant;  and  re-  brought  )ind 

defended  by 

• 

the  Plaintiff  and  Defendant,  G.  A,  and  2>.  A,^  and  that  in  one  of  them  the  assignees 

of  one  O,  T.y  a  bankrupt»  recovered  against  the  Plaintiff  2500/.,  and  that  disputes 

existed  between  the  Plaintiff  and  Defendant  respecting  the  value  of  the  goods  and 

stock  which  each  had  received  from  a  certain  farm,  and  their  keep  and  feeding  by 

the  Flaintiffy  and  also  concerning  the  proportion  which  each  was  to  pay  of  the  said 

sum  of  2500/.  according  to  an  agreement  entered  into  between  theift  before  the  trial, 

and  also  concerning  the  costs  of  bringing  and  defending  the  actions  above  mentioned,) 

sabmitted  themselves  to  the  award  of  J,  7.,  J.  R.,  and  T,  C  respecting  the  said 

matters  :  that  the  arbitrators,  taking  the  said  matters  into  con^^ideration,  awarded  the 

Defendant  should  pay  the  PUintiff  444/* ;  that  five  eighth  parts  of  the  costs  of  the 

several  actions  before  mentioned  should  be  paid  by  the  Plaintiff,  and  three  eighths 

by  the  Defendant ;  that  the  sums  already  expended  by  either  of  them  should  be 

lUowed  as  part  payment  of  his  proportion ;  and  that  when  the  sum  of  444/.  and  the 

costs,  including  those  of  the  arbitration  and  award,  were  paid,  mutual  releases  should 

be  given.     On  demurrer,  held  that  the  Plaintiff  was  entitled  to  recover  the  444/. :  for 

that  as  to  the  first  part  of  the  award,  nothing  appeared  on  the  dechtration  to  shew  that 

the  arbitrators  had  not  av^'arded  the  sum  of  444/.  after  taking  into  consideration  the 

value  of  the  stock  and  goods  ;  that  it  was  sufficiently  certain ;  and  that  if  the 

arbitrators  had  exceeded  their  authority  as  to  costs,  it  was  not  sufficient  to  invalidate 

ihe  award. 

(fl)  aB.  GfC.  170. 

P  2  citing 
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citing  also,  that  another  action  was  depending  in  the 
said  Court,  wherein  the  assignees,  of  John  Tarleton  a 
bankrupt  were  Plaintiffs,  and  the  Pkiintiff  below  was 
Defendant,  and  which  last  mentioned  action  came  on  to 
be  tried  at  the  same  assizes;  and  reciting  also,  that  there 
were  several  actions  depending  between  the  said  as- 
signees and  the  Defendant  below,  George  AUcheson  and 
David  AitchesoHf  relating  to  the  same  transaction ;  and 
reciting  also^  that  it  was  agreed  that  a  judgment  in  the  ac- 
tion by  the  assignees  against  the  Plaintiff  bdow  should  be 
recorded  for  the  Plain tifis  with  4,000/.  damages ;  and  diat 
a  rule  of  court  was  drawn  up,  that  upon  payment  of  25(M* 
to  the  Plaintiffi,  and  immediate  possession  of  a  certain 
&rm  at  Great  Byle^  in  the  county  of  Norikumberbmdj  de- 
livered by-thesaid  G.il.  and  D.A^  the  tenants  therec^  to 
theiriandlords,  the  said  judgment  should  be  satisfied;  that 
idl  the  actions  pending  for  the  same  transactions  should 
be  no  further  proceeded  in,  and  that  each  party  should 
pay  his  own  costs :  and  reciting  also,  that  divers  dis- 
putes  and  differences  had  arisen  between  thp  Plaintiff 
below  and  the  Defendant  below  about  the  value  of  the 
stock  and  goods  which  each  of  them  received  into  his 
custody  from  the  said  farm,  and  their  keep  and  feeding 
by  the  Plaintiff  below,  and  also  concerning  the  sums 
which,  according  to  an  agreement  entered  into  between 
them  before  the  said  assizes,  they  respectively  should  con- 
tribute towards  the  payment  of  the  25002.,  and  the  costs 
incurred  in  bringing  and  defending  the  said  actions 
brought  and  defend^  by  the  Plaintiff  below  and  Defend- 
ants G.  A,  and  D.A.;  and  that,  in  order  that  die  said 
differences  might  be  amicably  settled,  the  Plaintiff  and 
Defendant  below  had  agreed  to  refer  die  same  to  iZ  T^ 
J.ILi  and  T.  C.  as  thereinafter  mentioned,)  it  was  wit- 
nessed, that  for  ending  all  disputes  and  differences  be- 
tween the  parties  thereto,  the  Plaintiff  below  did  thereby 
covenant  with  the  Defendant  below,  and  the  Defendant 

below 
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below  did  thereby  covenant  widi  the  PlaindfF  below,  that 
they,  the  PlaintifFand  Defendant  below,  would  truly  per- 
form the  award  of  the  said  J.  T.,  J.  iZ.,  and  T.  C,  of  and 
concerning  the  said  matters  in  difference :  the  declaration 
then  averred  the  making  of  an  award  by  the  arbitratorsy 
which  award,  after  reciting  the  ardeles  of  agreement^ 
was  as  follows  :  "  We,  the  said  J.  ILf  J:  71,  and  T.  C^ 
having  taken  upon  ourselves  the  burden  of  the  arbitrar 
tions,  and  having  heard  and  weighed  the  allegations  of 
both  the  pardes  concerning  the  matters  so  in  different 
as  aforesaid,  and  examined  the  various  vouchers,  docur 
ments,  and  evidence  relating  thereto,  do  by  these  presents, 
in  writing  under  our  respective  hands,  award  that  all 
disputes  and  differences  now  or  heretofore  subsisting 
between  them,  or  between  the  said  Gilbert  Cargo/  and 
James  Aitcheson^  reladve  to  the  matters  referred  to  us 
by  the  articles  of  agreement,  shall  henceforth  cease  and 
determine.  And  we  further  award  that  the  said  Jam$s 
Aitcheson  do  and  shall  pay  unto  the  said  Gilbert  Cargey^ 
on,  &a  the  sum  of  444/.  And  we  do  hereby  further 
award,  that  the  said  Gilbert  Cctrgei^  shall  pay,  or  cause 
to  be  paid,  five-eighth  parts,  and  the  said  Jame^  Aitcheson 
shall  pay  three-eighth  parts  of  all  costs  incurred  either 
in  prosecuting  the  action  brought  by  the  said  G.  Cargey* 
against  T.  Purvis^  or  of  defending  the  several  acdons 
wherein  the  assignees  of  J.  Tarleton  a  bankrupt  were 
Plaintiffi,  and  the  said  G.  Carget/^  James  Aitchesoriy  G.A.^ 
and  D.A»  were  Defendants,  or  any  or  either  of  them. 
And  we  further  award,  that  all  such  sums  of  money  as 
the  said  G.  Cargey  and  T«  Aitcheson  have  already  paid, 
laid  out,  and  expended  for  and  towards,  or  on  account 
of  the  said  suits,  or  either  or  any  of  them,  or  any  way 
connected  therewith,  shall  be  considered  and  deemed  as 
part  payment  of  their  respective  shares  according  to  the 
proportions  above  mentioned.  And  we  furtlier  award, 
that  all  expences  attending  this  arbitration,  and  of  these 
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presents,  shall  be  paid  and  satisfied  by  the  sM  Gilbert 
Cargey  and  James  Aitchesony  in  equal  sliares  and  pro- 
portions: and,  lastly,  we  further  award  that  the  said 
Gilbert  Cargey  and  James  Aitcheson  shall,  upon  pajrmodt 
of  the  sum  of  44*4/.,  and  the  costs,  charges,  and  expenc^ 
of  the  said  several  suits,  and  the  charges  and  expences 
of  this  arbitration,  execute  unto  each  other  mutual  and 
general  releases  and  discharges  of  all  actions,  &c.  re^ 
lating  to  the  premises  so  referred,  or  any  of  them,  from 
the  beginning  of  the  world  to  the  day  of  tlie  date  of  the 
said  hereinbefore  in  part  recited  articles  of  agreement.** 
Breach,  non-payment  of  the  sum  of  444/.  Demurrer 
and  joinder. 


Campbell  for  the  Plaintiff  in  error.  The  award  is  bad, 
because  it  is  uncertain,  and  exceeds  tlie  submission. 
There  is  a  distinction  in  the  cases  between  a  general 
reference  and  a  reference  of  specific  points.  On  a 
general  reference,  a  party  who  is  dissatisfied,  on  the 
ground  that  any  of  the  matters  referred  have  been 
omitted  in  the  award,  must  himself  make  out  that  there 
has  been  such  an  omission ;  but  on  a  reference  of  specific 
points,  such  as  the  present,  the  award  is  bad  if  it  does 
not  contain  on  the  face  of  it  a  determination  on  each  of 
the  specific  points ;  for  the  consideration  of  submitting  to 
such  a  reference  is,  that  all  the  points  shall  be  settled : 
Eandall  v.  Randall,  {a)  If  the  general  words,  *^  The 
arbitrators  have  heard  and  voeighed  the  allegations  of  the 
patiies  touching  the  matters  in  difference^**  would  cure 
such  an  omission,  no  award  would  ever  be  bad.  In  the 
present  award  the  arbitrators  have  omitted  to  specify^ 
first,  the  value  of  the  stock  and  goods  which  each  of  the 
parties  had  received  into  their  custody  from  the  farm  ; 
secondly,  of  their  keep  and  feeding  by  the  Plaintiff » 


{a)  yEa*t,Zt. 


thirdl 
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thirdly,  the  sums  whioh  the  parties  were  respectively  to 
contribute  towards  the  2500/.  Then  with  respect  to 
costs,  die  submission  is  only  as  to  *'  the  costs  incurred 
io  bringing  and  defending  the  said  actions  brought  and 
defep4ed  by  the  Plaintiff  and  Defendant  below,  G.  A.  and 
D.  A^*  whereas  the  award  is  not  only  as  to  '*  all  costs 
incurred  either  in  prosecuting  the  action  brought  by  the 
said  G«  Cargexf  against  T.  Purvis^  or  of  ddending  the 
several  actions  wherein  the  assignees  of  J.  Tarleton  a 
bankrupt  were  Plaintiffs,  and  the  said  G.  Cargey^  J.  Ait- 
chesofif  G.  A,9  and  Z).  A.  were  Defendants,^  but  also  as 
to  **  all  expences  attending  the  arbitration  and  award.'' 
This  clearly  exceeds  the  submission :  it  cannot  be  se- 
parated from  the  rest  of  the  award,  and  renders  the 
whole  vitions. 


Cargey. 


Wightman^  for  the  Defendant  in  error,  was  stopped  by 
th^  Court. 


Best  C.  J.     This  is  a  writ  of  error  from  the  Court 
of  Kuig!s  Bench  in  an  action  on  an  award.    The  award 
has  been  set  out  in  the  declaration,  to  which  there  is  & 
general  demurrer,  and  there  is  no  plea  that  points  are 
contained  in  the  submission  which  the  arbitrators  have 
not  decided.     We  can  only  look,  therefore,  to  what  ap- 
pears on  the  face  of  the  awards  and  in  order  to  give 
validity  to  the  objections  that  have  been  raised,  it  must^ 
according  to  what  was  laid  down  by  Lord  EUenborough 
in  Hanclall  v.  Randall^   appear  upon  the  award  that 
points  which  have  been  submitted  to  the  arbitrators  re- 
main undecided.     But  nothing  of  this  sort  appears  in 
the  declaration.     It  has  been  objected  that  the  value  of 
the  9^>ck  and  goods  which  each  of  the  parties  received 
into  their  custody  from  the  farm  has  not  been  ascer- 
tained ;  nor  the  expence  of  their  keep  and  feeding;  nor 
the  sums  which  the  parties  should  respecdvely  con- 
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tribute  towards  the  payment  dT  die  2500/.  But  no  case 
has  been  decided  in  vdiich  arbitrator  have  been  required 
to  shew  the  isteps  by  which  they  arrive  at  their  ooii'- 
clusions.  It  is  enough  if  it  appears  they  have  t^en 
into  consideration  all  the  matters  submitted  to  their 
judgment :  they  say  they  have  done  so  here;  they  award 
that  the  Defendant  shall  contribute  444</.,  and  that  the 
parties  shall  execute  general  releases^  and  thb  does 
finally  settle  all  the  points  in  dispute.  The  objection 
raised  in  the  Court  below,  that  only  the  proportion  of 
costs  which  each  should  pay  was  specified,  instead  of  the 
sum  actually  payable,  has  not  been  repeated  to  day; 
but  it  has  been  urged,  that  the  arbitrators  have  exceeded 
their  authority  in  disposing  of  costs  over  which  they  had 
no  control.  If  that  be  so,  it  is  an  excess  which  does  not 
vitiate  the  whole  award :  it  is  simply  a  decision  on  a 
matter  not  regularly  before  the  arbitrators,  and  to  that 
extent  may  be  considered  a  nullity ;  but  the  rest  of  the 
award  remains  unimpeached,  and  the  judgment  below 
must  be 

Affirmed 


Jum%Z^ 


Pemberton  v.  Browning. 


Wamnt  of 
Attorney^ 
Entering  up 
judgment 
against  a  De* 
fendant  out  of 
the  countrv. 


TJPON  an  afiidfiivit,  that  the  last  time  up  to  whicB 
the  Plaintiff  had  been  able  to  obtain  any  intelli- 
gence of  the  Defendant,  was  Oc/o^  1823,  at  which 
period  he  was  in  Newfoundland^,  but  about  to  leave  that 
island  for  the  United  States;  also,  that  his  son  and 
mother,  who  lived  in  this  counhy,  had  declined  to  give 
any  information,  and  that  there  was  no  other  person  to 
whom  the  Plaintiff  could  apply, 

Thij 
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a  rale  nisi  he  had  obtained  for  entering  up  judgment   p    ^v^ 

against  the  Defendant  under  a  warrant  of  attof ney.  v. 

Browning. 


HaHU  V.  CORBETT.  /jwrjw 


T^HIS  was  an  action  of  assumpsit,  brought  against  Insurance  oo 
tfie  Defendant,  an  underwriter  at  Llaud^s,  to  re-  ®^ '"  *    ^ 

•^  ship  warranted 

ix>ver  2007.,  the  amount  of  his  subscnption  on  a  policy  free  from  cap- 

of  insurance  on  goods,  by  the  Mary^  on  a  voyage  from  ^f«  ^^^ 
London  to  Maracaybo*  The' ship 

'  The  declaration  contained  three  counts  on  the  policy,  was  stranded 

which  all  averred  the  interest  to  be  in  the  Plaintiff,  ^'l  l.'^^^_ 

within  a  few 

The  first  count  averred  a  total  loss  by  the  perils  of  the  miles  of  the 

seas ;  the  second  averred  the  loss  as  follows :  P^  ^  destin- 

_.,  i*iii.  -1  n  %  ation,  disabled 

*•  That  while  the  ship  was  m  the  course  of  her  voy-  £^o„j  proceed- 

age,  and  while  the  goods  remained  on  board,  within  a  ing,  and  lost ; 
certain  district  or  territory,  then  under  the  dominion  of  ^**'.^^* 
the  Spanish  government,  the  said  ship  became  and  was,  sand  she  was 
by  the  perils  and  dangers  of  the  seas,  and  by  force  «i»dbythe 
and 'violence  of  the  winds  and  waves,  driven  on  the  the  place  at 
sands,  broken,  damaged,  rendered  wholly  unnavigable  which  she  was 
and  disabled  from  proceeding ;  whereupon,  afterwards,  ^!?!L_u 
ynz.  on,  &c.,  at,  &c.  the  said  ship  so  being  in  that  confiscated  by 
coDcGtion,  with  the  said  goods  and  merchandizes  so  on  ^^' 
board   thereof,    the  said   ship,   goods,  and  merchan-  of  the  goods 
dizes'  were  forcibly  arrested  and  taken  possession  of  by  the  perils. 
\rf  certain  persons  acting  by  authority  of  the  Spanish 
government,  at  a  certain  place,   in  parts  beyond  the 
seas,  then  under  the  dominion  of  that  government,  viz. 
BtMaracaybo  aforesaid,  as  forfeited  for  prize,  on  the 
'alleged  ground,  that  the  said  goods  and  merchandizes, 

and 
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and  other  goods  on  board  Ihe  i^d  ship,  had  been 
shipped  on  the  s^d  voyage,  for  the  supply  of  certain 
persons  then  carrying  ojn  public  hostilities  with- the  said 
Spanish  government,  but  alleged  by  that  government 
to  be  rebels  against  its  lawful  authority;  whereby  the 
said  goods  and  merchandizes  '^a  insured  by  the  said 
policy,  became  and  were  wholly  lost  to  the  said  Plain- 
tiff; and  that  the  said  loss  of  the  said  ship  and  goods 
was  not  a  loss  by  capture  or  seizure,  or  the  conse- 
quences of  any  attempt  thereat,  within  tlie  meaning  of 
tlie  said  policy/' 

The  third  count  averred  the  loss  as  the  second,  ex- 
cept that  it  stated  **  that  the  ship,  &c.  were  forcibly, 
and  in  a  piratical  manner,  taken  possession  of,  by  cer- 
tain foreign  persons,  to  the  Plaintiff  unknown,  residing 
in  parts  beyond  tehc  seas,  viz*  at  Fort  San  Carlos^  in 
SoidA  America^  and  converted  by  those  persons  to  their 
own  use ;  whereby,  &c.  as  above  set  out. 

The  Defendant  pleaded  the  general  issue,  and  the 
cause  was  tried  at  the  adjourned  sittings  after  Trinity 
term,  1823,  before  Bwrough  J.,  when  a  verdict  was 
found  for  the  Plaintiff  for  200/.,  subject  to  a  case. 

The  policy  of  insurance  was,  by  consent,  annexed 
to  the  case;    it  bore  date  the  18th  of  Jub/  1822,  and 
was  effected  by  the  Plaintiff  in  Londoti^  on  Manchester 
cotton  goods,  per  the  Mary,  on  a  voyage  from  London 
to  Maracaybo,  with  liberty  to  touch  in  the  JVest  Indies^ 
for  all  purposes  whatever ;  and  the  Plaintiff  had  an  in-  - 
surable  interest  in  .the  goods  to  the  full  amount  of  tlie 
sum  insured.    By  a  memorandum  on  the  policy  it  was 
declared,  that  the  insurance  was  on  goods^  as  might  be 
declared  thereafter,  to  pay  average  separately  on  each 
package,  wan^nted  free  from  capture  and  seizure,  aiqd 
the  , consequences  qf  any  attempts  thereat.    And  by 
another  memorandum,  afterwards  made,   the  interest 

insured 
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insured  by  the  policy  was  declared  to  be  on  certain 
casesi  packages^  and  boxes  of  goods,  valued  at  4124/.  5s. 
exclusive  of  premiums  and  insurances,  freight  and  com- 
mission.    The  case  was  as  follows : 

The  Man/  sailed  from  Gravesendj  with  the  goods 
insured  on  board,  on  the  24th  oi  July  1822,  bound  on 
her  voyage,  and  arrived,  on  the  17th  September^  at  mid- 
night, off  the  gulph  of  Maracaybo ;  at  noon  the  next 
day,  die  vessel  being  dien  eight  or  nine  miles  from  Fort 
San  Carlosy  (a  military  post  more  than  twenty  miles 
from  MaracaybOf)  for  want  of  a  pilot  ran  for  the  bar  of 
MaracaybOf  but  on  account  of  the  shoal  or  shallow 
water  was  obliged  to  come  to  an  anchor,  and  drilled 
on  the  sand,  and  was  lost  by  die  perils  of  the  sea. 

On  the  morning  of  the  next  day,  the  19th  ofSepteni" 
bery  the  ship  being  still  in  the  sands,  with  her  cargo  on 
board,  the  captain  applied  at  Fort  San  Carlos  for  assist- 
ance to  enable  him  to  save  tlie  cargo,  but  was  then,  for 
tlie  first  time,  apprized  that  Maracaybo  and  Fort  San 
Carlos  had  (as  the  fact  was)  been  recently  taken  by  the 
Spanish  forces,  acting  by  authority  of  the  King  of  Spain, 
from  certain  persons  or  people  associated  together  as  a 
government  or  power  by  the  name  of  the  republic  of 
Colombia^  and  that  the  ship  and  cargo  would  be  consi- 
dered as  prize,  on  the  alleged  ground,  that  the  cargo 
bad  been  shipped  for  supply  of  the  republic.  The  cap- 
tain and  crew  were,  on  the  same  ground,  kept  in  con- 
finement at  Fart  San  Carlos,  and  afterwards  sent  up  as 
prisoners  of  war  to  Maracaybo,  and  were  thereby  wholly 
prevented  from  making  any  exertion  to  save  the  cargo. 
On  the  same  morning,  (19th  September,)  by  command 
of  the  persons  in  authority  at  Fort  San  Carlos,  certain 
subjects  of  the  King  of  Spain  repaired  to  the  ship^  then 
still  fixed  in  the  sand,  with  her  cargo  on  board,  and 
began  to  unload  the  san^e;  the  whole  of  which  was  ac- 
cordingly taken  out,  part  in  a  sound  and  part  in  a  da- 
maged 
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goods  were  taken  to  the  fort,  sound  tfnd  undamaged. 
Among  other  articles  some  Manchester  cotton  goods 
wer«  taken  to  Maraccn/bo ;  the  prineipd  part  was  vary 
much  damaged,  and  they  arrived  loose;  they  were 
broi^ht  up  in  the  boats  and  washed  with  firesh  water, 
and  were  possessed  by  the  persons  acting  under  die 
authority  of  the  King  of  Spain :  not  one-twentieth  part 
of  these  goods  being  sound.  These  persons  having 
taken  possession  of  the  goods  for  prize,  no  part  of  the 
cargo,  or  the  proceeds  thereof,  ever  came  into  the  pos- 
session of  the  insured,  or  of  any  of  their  consignees  or 
agents. 

Intelligence  of  the  loss  first  arrived  ki  England' oti 
the  4th  of  December  1822^  when  the  Plaintifi  tmine- 
diately  gave  a  full  and  regular  notice  of  abandonmtot 
of  the  goods  to  the  underwriters,  as  having  been 
lost  by  the  wreck  of  the  vessel,  which  notice  the  under- 
writers refused  to  accept 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther, under  these  circumstances,  the  Plaintiff  was  en- 
titled to  recover  from  the  Defendant  the  amount  of  his 
subscription  ? 

If  he  was,  the  verdict  was  lo  stand,  if  not,  a  nonsuit 
was  to  be  entered. 

Bosanquet  Serjt,  for  the  Plaintiff.  The  goods  insured 
were  lost  by  the  perils  of  the  seas,  and  never  came  to  the 
hands  of  the  consignees  of  the  assured.  The  ship,  with  the 
goods  on  board,  having  been  lost,  it  is  immaterial  whether 
the  loss  took  place  in  the  middle  of  the  sea  or  near  shore. 
It  is  true,  that  by  what  occurred  the  underwriters  have 
lost  the  benefit  of  salvage ;  but  that  does  hot  divest  the 
Plaintiff  of  his  claim  against  them.  The  Defendant's 
objection  rests  on  the  supposition  that  the  ship  would 
^      have  been  seized  if  she  bad  not  been  lost;  but  it  by  uo 

means. 
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means  follows  that  such  would  have  been  the  case,  for 
the  master,  when  he  learned  in  whose  hands  the  country 
was,  might  have  borne  away  but  for  the  disaster  on  the 
sand.  The  case  is  materially  distinguishable  from  that 
of  Lme  V.  Janson  (a),  where  th^re  was  a  dispute  about 
average,  and  the  ship  was  only  delayed  instead  of  being 
absolutely  lost,  as  here. 


1824. 


Vatighan  Serjt.  catUrd*  In  considering  whether  the 
insurers  are  liable,  the  proximate,  and  not  the  remote, 
cause  of  the  loss  must  be  looked  at.  Crreen  v.  Elmslie  (6), 
Hudson  V.  Harrison  (c),  Hudson  v.  Marjoribanks.  (d)  In 
the  present  case  the  perils  of  the  sea  might  have  been 
the  remote  cause;  but  the  immediate  cause  of  the  loss 
was  the  seizure  by  the  enemy.  In  Crreen  v.  Elmdie  the 
ship  was  stranded,  as  in  the  present  case.  In  Hunt  v. 
the  RtHfol  Exchange  Assurance  Company  (e)  Bayley  J. 
says,  **  This  is  a  policy  on  goods,  which  are  not  so 
necessarily  connected  with  the  ship,  that  if  the  ship  be 
lost,  there  must  of  course  be  a  loss  of  voyage  with  re- 
spect of  the  goods ;  because,  if  the  goods  are  in  safety 
they  may  be  transhipped,  and  conveyed  to  their  destin- 
ation.'' Here  the  goods  were  safe  till  seized  by  the 
enemy ;  they  then  reached  their  destined  land,  so  that 
with  r^ard  to  them  there  has  been  no  loss  of  voyage. 
Thompson  v.  Royal  Exchange  Assurance  Company,  (f) 
No  period  of  time  can  be  pointed  out  at  which  the 
goods  can  be  said  to  have  been  lost. 

JBosanquetf  in  reply,  was  stopped  by  the  Court- 

Best  C.  J.    The  facts  of  this  case  are  short :    the 
goods  were  insured  in  a  ship  from  London  to  Mara-- 


1a\  i%Biut$6At* 
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1924.  c(n^  with  liberty  for  her  to  touch  in  the  WeU  lmlie$p 
The  Plaintiff  had  an  insurable  interest,  and,  by  a  roe* 
morandum  on  the  policy,  it  was  declared  that  the  insar* 
anoe  on  the  goods  was  warranted  free  from  capture,  and 
seieore ;  and  the  question  is,  whether  the  loss  averred 
in.4he  declaration  was  a  loss  by  capture  or  seizure,  or 
by  the  perils  of  the  seas.  If  it  was  a  loss  by  capture 
or  seizure  the  Defendant  is  not  liable ;  if  a  loss  by  the 
perils  of  tlie  seas,  it  is  within  the  terms  of  the  policy. 
It  appears  on  the  case,  that  while  the  ship  was  on  her 
voyage  to  Maracayboj  at  the  distance  of  eight  or  nine 
miles  from  Fort  San  Carlos^  she  was  obliged  to  come  to 
an  anchor,  for  want  of  a  pilot,  drifted  on  the  sand,  and 
was  lost  by  the  perils  of  tlie  sea.  It  has  been  argued  on 
the  part  of  tlie  Defendant,  and  cases  have  been  adduced^ 
and  the  language  of  Bayley  J.  particularly  relied  on  in 
support  of  the  position,  that  though  the  ship  is  lost,  it 
does  not  necessarily  follow  that  goods  on  board  her 
should  be  lost  within  the  meaning  of  a  policy  of  insur- 
ance. But  what  are  the  facts  here?  the  ship  is  totally 
lost;  and  though  the  goods  are  afterwards  recovered  in 
.a  damaged  state,  they  fall  into  the  hands  of  an  enemy, 
and,  but  for  that  circumstance,  would  also  have  been 
totally  lost.  It  has  been  asked  'wlien  the  goods  can  be 
said  to  have  been  lost? — when  the  ship  was  totally 
lost.  There  is  no  statement  that  any  other  ship  was  at 
hand,  or  that  any  land  was  near.  If  the  underwriters 
were  exempted  from  liability,  on  capture  by  nn  enemy, 
they  were  not  entitled  to  calculate  on  preservation  of  the 
goods  by  an  enemy ;  but  if  the  enemy  had  not  come,  it 
is  clear  tlie  goods  would  never  have  been  moved,  be- 
cause the  ship  never  moved.  It  was  just  as  if  they  had 
been  cast  on  a  rock,  and  had  been  completely  out  of 
reach.  The  goods,  therefore,  were  lost  when  the  ship 
was  lost,  and  what  happened  afterwards  makes  no  dii- 
ference  in  the  case.     According  to  the  argument  for  the 

1 7  Defendant, 
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Defendant,  if  the  goods  had  been  drifted  ashore  after 
the  wi:eck,  they  were  not  lost;  but  the  motnentj  the  ship 
became  immoveable  the  goods  were  lost  and  the  policy 
attached:  it  is  immaterial  whether  they  were  afterwards 
picked  up  by  an  enemy  or  by  fishermen ;   and  this  dis^ 
tinguishes  the  present  from  the  coses  to  which  we  have 
been  r^rred^    It  has  been  urged,  that  the  proximate 
cause  of  the  loss,  and  not  the  remote  cause,  must  be 
looked  to;   but  this  brings  us  back  to  the  question, 
what  was  the  proximate  cause  ?   I  say  the  perils  of  the 
seas.    The  case  of  Litde  v*  Janson  is  materially  distin- 
gnbhable  from  the  present.     In  that  case,  though,  per- 
haps, the  fitcts  would  have  warranted  the  statement  of  a 
total  loss,  the  loss  is  stated  not  to  have  been  total ;  but 
Lcnrd  EUenborough  says,    "  The  ship  and  goods  were 
damaged  by  the  perils  of  the  seas,  and  were  afterwards 
seized  by  the  American  government  and  condemned." 
(Here  the  goods  were  seized,  but  the  ship  was  left  a 
wreck;)  '^  and  the  question  is,  whether  the  total  loss  by 
subsequent  seizure  and  condemnation,  takes  away  from 
the  assured  the  right  to  recover,  in  respect  to  the  pre- 
vious partial  loss  by  sea-damage  ?"     Here  the  goods 
must  have  been  destroyed  but  for  the  enemy,  and  the 
enemy  took  them,  not  to  save,  but  to  appropriate.     In 
Oreeii  v.  Eimdie  it  was  holden,  that  if  a  ship  be  driven 
by  stress  of  weather  on  an  enemy's  coast,  and  there 
captured,  it  is  a  loss  by  capture,  and  not  by  the  perils 
of  the  seas.    In  the  present  case  the  ship  was  not  driven 
on  the  coast,  but  lost  nine  miles  off;    it  was  destroyed 
by  the  waves,*  instead  of  being,  as  in  that  case,  un- 
damaged by  the  wuid ;    and  instead  of  being  lost  by 
capture,  the  enemy,  though  they  removed  the  cargo, 
could  never  fit  her  out  or  remove  hei*  from  the  sand. 
These  cases,  therefore,  being  put  out  of  the  question, 
our  judgment  must  be  for  the  Plaintiff. 


1824. 


Park 
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Park  J.  I  thought  at  first  that  the  Haiittiff  oottU 
not  recovery  but  I  am  now  convinced  of  dieoontiBry, 
and  the  onifusion  has  been  occasioned  by  the  way  in 
which  the  case  is  stated.  But  in  fiu:t»  the. vessel  and 
€ai]go  were  wrecked,  and  a  total  loss  incurred  before 
the  enemy  interfered.  Not  a  twentieth  part  of  the 
cargo  remained  undamaged,  and  there  wane  no  means 
of  carrying  it  on.  Supposing  the  goods  had  been  sunk,, 
the  assured  would  have  been  entitled  to  recover  for  a 
total  loss ;  and  if  they  had  afterwards  been  fished  up 
by  the  enemy,  would  that  have  made  any  difference  ? 
Assuredly  not.  In  BondreU  y*  Hentigg  {a)f  an  action 
on  a  policy  of  insurance  on  goods,  the  vessel  was 
wrecked,  and  part  of  the  goods  were  lost  and  part  got 
on  shore,  but  whilst  on  shore  they  were  destroyed  and 
plundered  by  the  inhabitants  of  the '  coast,  so  that  no 
portion  of  them  came  again  into  the  possession  of  the 
assured :  it  was  holden,  that  this  was  a  loss  by  the  perUs 
of  the  sea,  and  that  no  abandonment  was  necessary* 
If  we  change  ^  enemy''  for  '*  inhabitants,"  that  case  is 
not  unlike  the  present,  in  which  our  judgmoit  must  be 
for  the  Haintifi: 


BuBROUGH  J.  I  tried  the  cause,  and  decided  on 
the  principle  laid  down  in  Ldvie  v.  Janson^  that  in  all 
cases  the  loss  must  be  referred  to  the  causa  praxima  : 
and  the  causa  proxima  of  the  loss  of  the  goods  in  the 
present  instance,  was  the  loss  of  the  ship.  There  is, 
however,  a  material  distinction  in  the  &cts  of  Line  v. 
Jansofif  which  it  is  requisite  to  attend  to,  because  qui 
bene  distinguit  beni  docet.  In  the  present  case,  the  -in- 
jury was  occasioned  by  the  waves  and  the  shoal ;  in 
Uvie  V.  Janson^  Uie  ship  was  not  hurt  by  the  wind,  and 
the  loss  was  virtually  occasioned  by  her  breaking  the 


(a)  I  Holt,  N,  P.  C.  t49* 


embarga 
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emharga  Upon  the  princijdey  therefore,  that  the  proxi- 
mate cause  of  loss  must  be  looked  to ;  and  considering 
that,  in  the  present  case,  the  perils  of  the  sea  were  thiat 
proximate  cause :  our  judgment  must  be 

For  the  Plaintiff. 

The  tame  judgment  was  given  in  another  case,  which 
only  differed  from  the  present,  in  the  circumstance  that 
the  goods  wei-e  undamaged. 


Briscoe  v.  Stephens. 


Jufyt, 


T^ECLARATIQN  in  assumpsit  for  goods  sold,  with  a  Plea  to  a  de- 

quantum  meruit^  and  tlie  usual  money  counts.    The  <^I^uatbn  in 
Defendant  pleaded,  first  the  general  issue;  and,  secondly,  StatT^^arin- 
a  rerdict  and  judgment  previously  given  in  his  favour,  tiff  had  sued 
and  still  in  force,  in  an  inferior  court  of  record  at  Z«d-  ^  "  jnfcnor 
lam  in  Saiop^  on  the  same  cause  of  action.     The  whole  jadgment  had 
of  the  proceedings  in  the  suit  in  the  inferior  court  were  ^^  V^ 
set  out  in  the  plea.    And  fi*om  them  it  appeared,  that  ^^  ^"* 


the  Plaintiff  had  in  that  suit  declared,  for  that  whereas  cause  of  ac- 
the  Defendant  being  indebted  within  the  jurisdiction  of  ^  (^^ 
the  Court  at  Ijudlcfw  for  goods  sold,  promised  within  its  the  consider- 
jurisdiction  to  pay  the  Plaintiff;  without  stating  that  the  *^^°  "^°^^ 
goods  were  sold,   or  that  the  cause  of  action  arose  risdiction  of"' 
within   the  jurisdiction   of  that  court      There  were  the  inferior 

several  other   counts  in  this  declaration,  all  of  them  ^^'^- ,.    . 
.....  .    .  Rephcauon, 

iritfa  a  similar  omission.  that  Plaintiff 

The  Plaintiff  replied,  that  at  the  time  he  levied  his  ^^  D^end- 
plaint  in  the  court  at  Ludlow^  and  from  thence  till  the  sided  out  of 

the  jurisdic^ 
tiqn,  and  that  the  cause  of  action  arose  out  of  the  juriadiction :  Held  sufficient  on 
neiliuner. 

Vol.  II.  'Q  time 
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time  judgment  was  obtained  in  that  plaint,  both  himfif 
and  the  Defendant  were  residing  without  the  jurisdiction 
of  that  court ;  that  the  causes  of  action  arose  out  of  its 
jurisdiction ;  and  that  the  court  had  not,  at  the  tune  of 
levying  the  plaint,  or  at  any  time  afterwards,  jurisdiction 
over  the  causes  of  action.  Demurrer  and  joinder  in 
demurrer. 

;,  For  causes  of  demurrer,  it  was  shown  that  it  appeared 
from  the  record  and  proceedings,  that  the  issue  in  the 
inferior  court  was  not  upon  the  fact,  whether  at  the 
time  of  levying  the  plaint,  and  from  thence  until  the 
time  of  giving  judgment,  the  PlaintiiF  and  Defendant 
were,  or  either  of  them  was,  living  within  the  juris- 
diction of  the  court,  but  was  whether  the  Defendant 
promised  in  manner  and  form  as  the  Plaintiff  had  com- 
plained against  him ;  that  it  did  not  appear,  nor  could  it 
be  collected  from  the  record  x>r  proceedings  that  judg- 
ment was  given  upon,  for,  or  by  reason  of  the  parties,  or 
either  of  them,  not  residing  within  the  jurisdiction  of  the 
court ;  but  on  the  contrary,  that  it  appeared  on  the  re- 
cord, that  the  judgment  was  given  upon  the  finding  'of 
the  jury  who  tried  the  issue,  as  to  whether  the  'De- 
fendant had  promised  as  the  Plaintiff  had  complained 
against  him,  and  who  found  that  the  Defendant  hadtiot 
so  promised ;  and  that  the  Plaintiff  had  not  denied  that 
the  promises  and  causes  of  action  in  the  declaration  in 
thb  court  mentioned,  and  those  mentioned  in  the  declar- 
ation in  the  court  at  Ludlow^  were  the  same.  And  also, 
that  the  Plaintiff  by  his  replication  had  averred  against 
a  record  to  whidi  he  was  a  party :  viz.  that  the  judgment 
in  the  inferior  court  was  given  upon  other  grounds  than 
those  which  appear  upon  the  record.  And  also,  that  it 
appeared  by  the  record,  that  the  Plaintiff  himself  levied 
the  plaint,  and  thereby  assumed  that  he  and  the  Defend- 
ant were  within  the  jurisdisction  of  the  c6urt,  and  that  it 
did  not  appear  by  the  record  that  the  Defendant  denied 

the 
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die  jurisdiction  of  the  court  And,  lastly,  that  the 
replication  did  not  state  that  the  jiidgment  in  the  court 
at  LiudJUm  had  been  reversed ;  but,  on  the  contrary,  it 
was  stated  in  the  {rfea  and  not  denied  in  the  replication, 
that  it  was  still  in  full  force,  &c.  and  not  in  any  respect 
reversed,  &C 
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Peake  Serjt)  in  support  of  the  demurrer,  urged  against 
the  replication  the  objections  above  stated,  and  especially 
diat  ^the  Plaintiff  having  resorted  to  the  inferior  court, 
was  estopped  to  deny  ita  jurisdiction. 

Wilde^  Seijt,  for  the  Plaintiff.  By  the  demurrer  it 
is  admitted,  that  the  court  below  had  no  jurisdiction; 
it  ther^re  would  not  have  availed  the  Plaintiff,  even  if 
he  had  recovered  there,  because,  had  he  endeavoured 
in  such  a  case  to  enforce  the  judgment  of  that  court,  he 
would  have  been  a  trespasser;  1  Wms.  Sound*  74ft. 
n.  1.  edit.  uU.  Bex  v.  Danser.  {a)  A  Plaintiff  who  fails 
to  obtain  bis  debt  by  means  of  the  inferior  court,  is 
deprived  of  all  remedy  unless  he  can  resort  to  the 
soperior. 

But  on  the  (dea  itself  judgment  must  go  against  the 
Defendant  In  pleading  the  proceedings  of  an  inferior 
jurisdiction,  every  thing  is  taken  to  be  out  of  the  juris- 
dicti<m,  which  is  not  expressly  alleged  to  be  within  it ; 
in  order  to  give  such  courts  authority,  the  consideration 
for  the  promise  must  be  alleged  to  have  arisen  within 
die  jurisdiction  as  well  as  the  promise  itself:  Peacock  v. 
BdHp\  Trevor  v.  WaU.{c)  In  the  present  case,  it  is 
morely  stated  that  the  Defendant  was  indebted  within 


(«)  6  r.  R,  %Jk%.     {b)  I  Wms.  Saund.  74.      {c)  i  T.R.  151. 
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the  jurisdictioii,  and  it  does  not  appear  on  the  recera 
that  the  judgiqent  of  the  court  below  was  on  the  merits ; 
and  according  to  Ouiram  v.  Mcrewood  (a),  a  parQr  is  not 
estopped  to  contend  any  fact,  unless  it  has  been  found 
against  him  in  a  neat  and  pertinent  form:  but  the 
judgment  of  a  court  not  competent,  cannot  in  flCny  icase 
be  pleaded  in  bar  to  an  action  in  a  competent  court : 
Mko  V.  Morris.  (4) 

Peake^  in  reply*  While  the  judgment  in  the  court 
below  continues  unreversed,  it  is  binding  on  all  parties. 
It  must  be  intended,  that  the  decision  there  was  a  de- 
cision on  the  merits,  for  matters  of  jurisdiction  must  be 
especially  pleaded ;  and  if  the  replication  be  bad,  a  de* 
murrer  does  not  admit  the  facts  it  alleges.  In  Mico  v. 
Morris,  the  want  of  jurisdiction  expressly  appeared  upon 
the  record ;  and  Bex  v.  Danser  merely  decides,  that  the 
court  will  not  enforce  an  irregular  judgment. 

Cur.  adv.  vtdt. 

The  judgment  6f  the  Court  was  now  ddivered  by 
Best  C.  J.,  who,  after  stating  the  pleadings,  proceeded*: 
We  thought  it  a  strong  thing  to  say,  that  after  a  decision 
on  the  merits  of  his  case  in  an  inferior  court,  (for  we 
cannot  see  that  the  decision  turned  on  the  point  of  juris* 
diction,)  a  PlaintLff  should  come  forward  to  assert  that 
the  judgment  was  void,  as  being  coram  non  judke^  and 
bring  another  action.  But  we  must  take  it,  that  the  &ct$ 
stated  in  the  replication  are  true,  and  if  so^  the  inieriov 
court  had  no  jurisdiction  ;  for  the  i^aintiff  not  only  avef$ 
that  the  parties  did  not  reside  within  the  jurisdictioojc 
but  also  that  none  of  the  causes  of  action  arose  there; 


(a)  3  EasU  346* 


(Jb)  3  Leviuzj  234. 


both 
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both  of  which  circumstances  were  necessary  to  confer 
jurisdiction ;  for  the  fact,  that  the  goods  were  sold  and  de- 
livered within  the  jurisdiction,  and  that  the  Defendant  was 
under  a  moral  obligation  to  pay,  would  not  of  themselves 
render  ^e  court  competent  However,  at  first,  we  were 
inclined  to  think  that  the  Plaintiff  could  not  sue  here^ 
but  on  looking  into  the  cases  we  find  it  impossible  to  get 
over  them.  Mico  v.  Morris  was  assumpsit  brought  in 
London  for  depasturing  a  horse  in  Essex :  the  Defendant 
pleaded  a  judgment  in  his  iavour  in  a  former  action 
brought  in  the  sheriff's  court  in  London  for  the  same 
depasturing.  The  Plaintiff  replied,  that  the  cause  of 
action  arose  in  Essex,  out  of  the  jurisdiction  of  the 
sheriff's  court ;  to  which  the  Defendant  demurred : — The 
pleadings  here  are  exactly  the  same,  the  only  distinction 
being,  that  in  Mico  v.  Morris  it  appeared  on  the  face  of 
the  declaration,  that  the  cattle  were  depastured  in  Essex 
out  of  the  jurisdiction  of  the  inferior  court :  — the  superior 
court  said  the  proceedings  were  void,  and  held  the  plea 
to  be  bad.  The  judges  say,  ^*  the  plea  in  bar  is  ill,  for  if 
the  sheriff's  court  there  holds  plea  of  a  matter  out  of  their 
jiurisdiction,  their  judgment  is  void  and  cannot  be  exe- 
cuted," although  Charlton  J.  says,  (which  is  very  ma- 
terial,) **  If  the  judgment  in  London  had  been  given  for 
the  Plaintiff,  it  would  have  been  a  bar  here,  because  he 
had  recovered  and  had  a  judgment  for  him :"  But  in 
FrumpUm  v.  Pettis  (a),  the  Defendant  pleaded  two  several 
attachments  of  the  money  in  London^  one  for  part  of  the 
money  due  to  himself  upon  obligation,  the  other  for  the 
rendue  upon  an  obligation  to  a  stranger.  The  Plaintiff 
rqpilied,  that  the  two  obligations  upon  which  the  attach- 
ments were  made,  were  made  extra  jurisdictionem  cur.  de 
London*   The  Defendant  rejoined,  that  the  obligation  to 


1824*. 
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(a)  3  Levinziis, 
Q  3 
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himself  Was  made  in/ra  jurisdktionem  cur.  de  Londcnm 
The  Plaintiff  demurred,  and  upon  argument  it  was  idi* 
judged  for  him.  There  it  did  not  appear  on  the  &ce  oJT 
the  pleadings  that  the  cause  of  action  arose  out  of  the  jo* 
risdiction,  and  yet  the  court  says,  '^  Judgment  there  given 
of  a  thing  out  of  their  jurisdiction  is  absolutely  void, 
and  advantage  may  be  taken  thereof  in^  pleading,  without 
reversal  by  writ  of  error."  It  is  impossible  to  distinguish 
that  case  from  the  present  There  is,  however,  another 
in  the  same  book  stronger  still,  Adney  v.  Vernon  (a), 
where,  it  not  appearing  in  the  plea  that  the  cause  was 
within  the  jurisdiction  of  the  inferior  court,  the  superior 
court  held  the  whole  cordm  rum  judice  and  void :  they 
say,  ^^  It  is  true  in  the  declaration  set  forth  in  the  plea 
here,  it  is  said  to  be  infra  Jurisdictionem  curi(je,  but  that 
is  not  sufficient,  for  that  is  traversable,  but  the  matter  in 
the  declaration  there  is  not  traversable  here,  but  only 
that  which  is  alledged  in  the  plea  here.''  There  is  also 
another  case  in  1  RolL  Ahr.  Escape  F.pL  3.,  where  it 
was  adjudged  in  arrest  of  judgment,  that  if  the  Plainti£^ 
in  an  action  upon  the  case  in  the  King's  Bench  against 
an  officer  of  an  inferior  court,  for  an  escape,  declare  that, 
he  brought  an  action  against  J.  S.  in  the  said  inferior 
court,  (as  in  Kingston  upon  HtM^)  upon  an  obligation 
made  at  Halifax  in  comitatu  Eborumj  (not  alleging  that 
Halifax  is  within  the  jurisdiction  of  the  inferior  court,) 
and  that  judgment  was  given,  and  execution  awarded 
against  J.  5.,  who  was  taken  in  execution  by  the  De- 
fendant and  by  him  suffered  to  escape,  wherefore  the 
Plaintiff  has  brought  this  action ;  this  declaration  is  not 
sufficient  to  charge  the  Defendant,  because  it  is  not 
alleged  that  the  obligation  was  made  within  the  juris- 
diction of  the  court,  for  although  the  action  be  transitory^ 


t^ 


('a)  3  £^i/f»i  a43% 
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yet  as  this  inferior  court  has  jurisdiction  only  over  things 
occurring  within  the  jurisdiction,  the  proceedings  there 
were  cordm  non  judice  et  tout  oustrement  voidj  of  which 
the  officer  shall  take  advantage  in  this  action  for  the 
escape.  The  expression  of  the  court  there  is  extremely 
strong;  that  all  proceedings  are  oustrement  void;  void 
to  idl  intents  and  purposes.  In  the  present  case,  there- 
fore, our  judgment  must  be 

For  the  Plaintiff. 


1824. 


Briscoe 
Stephenf, 


Thornton  v.  Boland. 


Julj  1 1 


nPfllS  was  an  action  brought  to  recover  penalties  al- 
leged to  have  been  incurred  by  the  Defendant  under 
the  52  G.  3.  c.  39.,  intituled  **  An  act  for  the  more  ef- 
fectual regulation  of  pilots,  and  of  the  pilotage  of  ships 
and  vessels  on  the  coast  otEnglandJ^  At  the  trial  at  the 
Lent  assizes,  1823,  for  Kent,  a  verdict  was  taken  for  the 
Pldntiff  for  one  penalty  of  20/.,  subject  to  the  opinion 
of  the  Court  on  the  following  case : 

The  brig  Archimedes^  whereof  the  Defendant  was 
master,  arrived  on  the  26th  o£  August,  J  822,  offDunge- 
ness,  in  the  course  of  her  voyage  from  a  port  in  the 
Mediterranean  to  the  port  of  London,  Williams  Anthony 
White,  then  being  a  pilot  duly  appointed  and  licensed 
by  the  lord  warden  of  the  cinque  ports,  *and  constable  of 
Dooer  castle,  according  to  and  for  the  purposes  men- 
tioned in  the  said  act,  went  on  board  the  brig  for  the 
purpose  of'  piloting  her  during  the  time  she  remained 
within  the  limits  of  his  licence ;  and  accortlingly  piloted 

Q  4  her 


Under  the 
provisions  of 
5aG.  3.  f.39« 
the  master  of 
a  vessel  who 
discharged  a 
cinque  port 
pilot  in  Standi 
gate  creek, 
and  dropped  a 
mile  down  the 
port  of  iSo- 
cbejter  with  a 
signal  flying 
for  a  Trinity" 
bouse  pilot, 
who  came  on 
board  at  5i^r^ 
iftfij,  was    \ 
holden  liable 
to  a  penalty. 
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her  into  Standgate  creek  for  the  performance  of  qifaran-* 
tine,  and  remained  on  board  there,  acting  as  pilot  until 
the  2d  of  September  following;  on  which  day  she  wa& 
discharged  from  quarantine,  when  the  Defendant  in- 
sisted upon  Whit(?s  quitting  the  vessel.  White  offered 
to  take  charge  of  her  for  the  Thames^  and  at  first  re- 
fused to  give  her  up  to  the  Defendant;  but  on  the  De- 
fendant informing  him,  that  he  was  directed  by  his 
owners  to  discharge  White  and  take  a  Shecmess  pilot, 
and  giving  him  the  following  memorandum, 


it 


Standgate  Creek,  Sept.  2dj  1B22. 

"  These  are  to  certify  that  the  bearer,  Mn  Williams 
Anthony  White^  was  discharged  from  the  brig  ArchimedeSf 
in  Standgate  creek,  by  me,  having  an  order  from  London 
to  that  effect,  and  not  from  any  neglect  of  duty, 

^*  John  Bdand,  master," 

White^  between  two  and  three  o'clock  in  the  afternoon, 
unwillingly  gave  up  the  charge  of  the  vessel  to  the  De- 
fendant, the  Defendant  then  having  distinct  notice  that 
White  was  ready  and  willing  to  take  charge  of  the  same 
for  the  Thames.  The  brig  had  a  signal  flying  from 
ten  in  the  morning  for  a  pilot,  and  after  White  quitted 
her,  the  Defendant  twisted  the  jib  for  the  purpose  of 
canting  her  round,  made  sail  out  of  the  creek,  and  with- 
out having  on  board  any  duly  licensed  pilot,  continued 
to  drop,  but  always  within  the  port  of  Rochester,  for  the 
distance  of  a  mile,  in  the  direction  to  the  port  of  Zon- 
don:  the  brig  was  then  brought  to  an  anchor  with  her 
signal  for  a  pilot  still  flying,  Sheemess  being  distant  about 
a  mile  and  a  half. 

The  Defendant  had  been  ordered  by  the  quarantine 
master,  to  quit  the  creek,  the  quarantine  having  expired. 
He  left  the  brig  when  shp  came  to  an  anchor,  and  pro- 
ceeded  ia  bis  own  boat  towards  Sheerness.     One  Brcnm^ 

a  pilot 
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ft  pilot,  duly  licensed  by  the  corporation  of  Trinity  hoose 
o£Dep^d  Stnmdj  having  come  out  q£  SheemesSf  met  him 
about  half  way  between  the  vessel  and  Sheemess^  pro- 
ceeded with  him  to  the  ship,  went  on  board  and  conducted 
her  to  Gravesendf  and  was  paid  SLf  being  the  full  pilotage 
of  a  Drinify  house  pilot  from  Standgate  creek  to  Graves^ 
end,  whereas  Whites  charge,  as  a  cinque  port  pilo^ 
would  have  been  3l.  1 75.  One  Dtmn^  another  pilot,  duly 
licensed  by  the  corporation  of  Trinity  house,  conducted 
the  brig  from  Gravesend  to  London*  The  De&ndan^ 
upon  Whites  quitting  the  vessel,  took,  and  while  she 
was  proceeding  as  above  the  distance  of  a  mile,  kept  the 
charge  and  conduct  of  her  without  being  duly  licensed 
to  ac(:  as  pilot,  within  the  limits  in  which  Standgate  creek 
^pd  the  Medwajf  lie. 

The  question  for  the  opinion  of  the  Court  was^ 
whether  the  Defendant,  in  so  taking  and  keeping  the 
charge  and  conduct  of  the  vessel,  did  incur  the  penalty 
imposed  on  persons  assuming  or  continuing  in  the 
charge  or  conduct  of  vessels,  by  the  thirty-fourth  section 
of  the  52  G.  3.  c.  39.  If  the  Court  should  be  of  opinion 
that  he  did,  the  verdict  was  to  stand ;  but  if  the  Court 
should  be  of  opinion  that  he  did  not,  a  nonsuit  was  to 
be  entered 

By  the  52  6. 3.  c.  39.  s.  2.  it  is  enacted,  that  the  cor- 
poration of  Trinity  house  shall  appoint  and  license 
persons  duly  skilled  as  pilots,  **  for  the  purpose  of  con- 
ducting all  ships  and  vessels  sailing,  navigating,  and 
passing  up  and  down,  or  upon,  the  rivers  of  Thames  BXiA 
Medwcoff  and  all  and  every  the  several  channels,  creeks^ 
and  docks  thereof,  or  therein,  or  leading  or  adjoining 
thereto,  as  well  between  Orfordness  and  London  Bridge^ 
as  from  London  Bridge  to  the  Doamsy  and  from  the 
IkfimiSj  westward,  as  far  as  the  Isle  of  Wight,  and  in  the 
English  Channelf  from  the  Isle  ,qf  Wight  up  to  London 

Bridge  i'' 


1.894. 
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Bridge  i^  and  that -the  lord  warden  of  the  cinque 
or  his  lieutenant,  shall  appoint  and  license  persons  duly' 
i^dlled  as  pilots,  '^  for  the  purpose  of  conducting  all 
ships  and  vessels  suling,  navigating,  and  passing  fixMB 
the  westward  up  the  rivers  Thames  and  Medway :  that 
is  to  say,  from  Dtmgeness  up  '^to  London  Bridge^  and  * 
Bochesier  Bridge;  and  from  the  buoy  of  the  brake  to 
the  westward,  that  is  to  say,  from  the  said  buoy  to  the 
west  end  of  the  Choers;   all  which  vessels  shall  be  con- 
ducted and  piloted  by  such  pilots,  so  appointed  and' 
licensed,  and  by  no  other  pilots  or  persons  whomso- 
ever, &c" 

Sect.  IL  enacts,  ^*  That  the  master  or  other  person, 
having  the  command  of  any  ship  or  vessel  coming  from 
the  westward,  and  bound  to  any  place  in  the  rivers  of 
TTuxmes  or  Medioay^  not  having  a  duly  qualified  cinque 
port  pilot  on  board,  shall,  on  the  arrival  of  such  ship  or 
vessel  off  Dungeness^  and  until  she  shall  have  passed  the 
buoy  of  the  brake,  or  a  line  to  be  drawn  from  Sandown 
CasHe  to  to  the  said  buoy,  (unless  in  the  mean  time  she 
shall  have  received  a  proper  cinque  port  pilot  on  board,) 
display  and  keep  flying  the  usual  signal  for  a  pilot  to 
come  on  board ;"  under  the  penal^  of  double  the  sum 
which  the  pilotage  would  have  amounted  to. 

Sect.  1 2.  enacts,  ^*  That  if  any  cinque  port  pilot,  taking 
charge  of  any  ship  or  vessel  into  the  Thames  or  Medwayj 
shall  quit  such  ship  or  vessel  at  Gravesend^  or  in  any 
other  part  of  the  JTiatnes^  or  in  any  part  of  the  Medwmf 
before  such  ship  or  vessel  shall  have  arrived  at  the 
place  to  which  such  ship  or  vessel  is  bound  in  the  said 
rivers  ITiames  or  Medwcty^  respectively,  without  the 
consent  of  the  captain  or  other  person  having  th^  com- 
mand theieof,  unless  some  other  duly  qualified  pilot 
shall,  with  such  consent  come  on  board,  and  shall  take 
the  chaige  and  conduct* of  such  ship  or  vessel,  for  the~ 

residue 


IN  THE  Fifth  Ybar  of  GEO.  IY. 


residue  of  the  pilotage  to  be  perfornKd,"  he  shall  forfeit 
bis  pilotage,  and  be  subject  to  other  punishments. 
i  Sect  22.  enacts,  ^^  That  nothing  in  this  act  contained: 
shall  be  construed  to  prevent  any  ship  or  Vessel  whicdi 
shall  be  brought  into  any  port  or  ports  in  England^  bf 
any  pilot  duly  licensed,  from  being  afterwards  removed' 
in  such  port  or  ports  by  the  master  or  mate,  or  other  peiy 
son  belonging  to  any  such  ship  or  vessel,  and  haraig  the 
command  thereof;  or  if  in  ballast,  by  any  other  person? 
or  persons  appointed  by  any  owner,  or  the  master,  or 
any  agent  of  the,  owner,  for  the  purpose  of  entering  into, 
or  going  out  of  any  dock,  or  for  changing  the  moorings 
of  such  ship  or  vessel/' 

Sect.  34.  enacts,    ^*  That  it  shall  be  lawful  for  any> 

licensed  pilot  to  supersede  any  person  not  licensed  as 

a  pilots  in  the  charge  of  any  ship  or  vessel  within  the 

limits  of  his  license ;   and  every  master  of  any  ship  or 

vessel,  who  shall  continue  to  act  himself  as  pilot,  or 

who  shall  continue  any  unlicensed  pilot,  or  any  licensed 

person,  acting  out  of  the  limits  for  which  he  is  qualified 

^  as  a  pilot,  after  any  pilot  licensed  to  act  within  the 

limits  in  which  such  ship  or  vessel  shall  then  actuallj 

be,  shall  have  offered  to  take  charge  of  the  ship  or  ves-* 

sel ;  and  every  person  assuming  or  continuing  in  the 

charge  or  conduct  of  any  ship  or  vessel  without  being 

duly  licensed  to  act  within  the  limits  in  which  such  ship 

or  vessel  shall  actually  be,  after  any  pilot,  duly  licensed 

and  qualified  to  act  in  the  premises,  shall  have  offered 

to  take  charge  of  such  ship  or  vessel,  shall  respectively 

forfeit,  for  every  such  ofience,  a  sum  not  exceeding 

50/.,  nor  less  than  20/.'' 

Sect.  43.  enacts,  "  That  if  any  pilot,  taking  charge 
of  any  ship  or  vessel  into  the  rivers  Thames  or  ikferfttwy, 
shall  quit  such  ship  or  vessel  at  Standgate  creek,  before 
such  ship  or  vessel  shall  liave  arrived  at  the  place  to 
\rhicb  £uch  ship  or  vessel  is  bound  in  the  rivers  Thames 
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or /Mn&ocy  respectively,  without  the  consent  of  the  cap- 
tain,  or  other  person  having  the  command  thereof^ 
unless  some  other  duly  qualified  pilot  shall  come  on 
board,  and  shall  take  the  charge  and  conduct  of  such 
shipper  vessel  for  the  residue  of  the  pilotage  to  be  per- 
formed," he  shall  forfeit  his  pay  or  pilotage  to  Standgate 
creek j  and  be  subject  to  other  punishment. 
'  By  sect.  59.  it  is  provided,  **  That  nothing  in  this 
act  shall  extend  to  subject  to  penalties  any  master  of 
any  ship  or  vessel  (not  anchoring  within  the  limits  of 
any  port  or  place  for  which  pilots  are  or  shall  be  ap- 
pointed) who  shall  act  himself  as  pilot  in  passing  up 
and  down  the  English  channel,  or  elsewhere,  in  passing 
by  any  part  of  the  coast  of  England^  in  the  course  of 
any  voyage,  or  within  the  limits  of  the  port  or  place  to 
which  his  ship  belongs,  not  being  a  port  or  place  in 
relation  to  which  provision  hath  heretofore  been  made 
by  any  act  or  acts  of  parliament,  or  by  any  charter  or 
charters  for  the  appointment  of  pilots,  or  who  shall  em- 
ploy any  person  as  a  pilot,  or  who  shall  act  himself  as 
such,  for  the  conduct  of  his  ship  or  vessel  in  any  case 
where  and  so  long  as  a  duly  qualified  pilot  shall  not 
ofier  assistance,  or  make  a  signal  for  that  purpose."  It 
is  also  provided  that  this  act  shall  not  extend  to  ships 
in  distress. 


Taddj/  Serjt  contended,  that  the  owners  had  no 
authority  to  dismiss  the  cinque  port  pilot  after  he  was 
once  on  board,  and  that  the  only  case  in  which  a  master 
could  dispense  with  a  pilot  was  under  the  twenty-second 
section  of  the  act,  in  removing  to  go  out  of  dock,  or  in 
dropping  from  one  mooring  to  another,  which  there  was 
no  pretence  for  saying  was  the  Defendant's  situation 
when  he  took  Brawn  on  board,  and  before  that  time  he 
had  proceeded  more  than  a  mile  without  any  pilot 


Bosanquet 
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Bosanquet  Seijt., .  for  the  Defendant  The  cinque 
port  pilot  was  competent  to  proceed  to  London^  accord- 
ing to  the  provisions  of  the  act,  but  the  Trinity  house 
pilot,  coming  on  board  at  Standgate^  was  also  entitled 
to  do  so.  According  to  the  language  of  the  act,  the 
dnque  port  pilot,  having  once  come  on  board,  could 
not  quit  the  ship  without  the  consent  of  the  owner  or 
captaiuy  but  it  seems  to  f<dIow  as  a  necessary  infefaio^ 
that  he  might  quit  it  with  consent.  As  to  the  charge 
of  proceeding  without  any  pilot,  the  Defendant  was 
ordered,  by  the  proper  officer,  to  quit  the  quarantine 
creek;  the  signal  for  a  pilot  was  flying  from  an  early 
hour  in  the  morning,  and  in  that  state  the  ship  dropped 
a  mile  down  the  port  of  Rochester ;  'there  was  no  inten- 
tion that  she  should  proceed  to  London  without  a  pilots 
and  the  Defendant,  therefore,  is  expressly  within  the 
terms  of  the  twenty-second  section. 


THoRinoir 
BoLAmx 


Taddy^  in  reply,  was  stopped  by  the  Court 


Best  C.  J.  The  question  in  this  case  arises  on  the 
Stat  52  6. 3.  c.  39.  s.  34.,  and  the  determination  of  it  is 
very  important  to  the  commerce  of  the  country,  and  to 
the  lives  of  the  persons  who  are  engaged  in  it  It  appears 
that  the  respective  duties  of  the  cinque  port  and  TW- 
nity  house  pilots  have  been  marked  out  by  statute ;  the 
cinque  port  pilots  conducting  ships  from  the  westward, 
and  the  Trinity  house  pilots  from  Orfordness^  and  the 
eastward.  The  Defendant's  vessel  came  from  the  west-, 
ward  and  was  piloted  into  Standgate  creek  by  a  cinque 
port  pilot  When,  however,  the  captain  was  about  t6 
start  from  Standgate^  he  made  a  signal  for  another  pilot, 
and  ordered  the  cinque  port  pilot  out  of  the  vessel.  It 
appears  the  cinque  port  pilot  would  have  conducted  the 
vessel  to  London^  if  he  had  been  permitted,  and  accord- 
ing to  the  act|  this  might  also  have  been  done  by  a 

Trinity 
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Trimfy  bouse  pilot  had  h^  come  cm  board ;  but  no  Tri- 
Hifyhause  pilot  came ;  and  the  captain,  who  had  a  right 
to  retain  tlie  cinque  port  pilot,  ought  to  have  done  so, 
having  then  no  other  pilot  on  board.  Instead  of  this, 
he  dropped  down  the  port  of  Bochesierj  and  piloted  him- 
sdif  for  a  mile  in  an  extensive  harbour,  where  he  might 
have  encountered  many  perils;  and  the  question  is, 
whether  he  has  committed  an  offence  within  the  thirty- 
fourth  section  of  the  act,  or  whether  he  is  excused  by 
the  twenty-second.  I  am  of  opinion,  that  he  has  com- 
mitted an  offence  within  the  thirty-fourth,  and  is  not 
protected  by  the  twenty-second  section.  It  has  been 
Urged,  that  this  is  a  question  of  great  importance  to 
ship-owners,  but  it  is  of  more  importance  to  under- 
^ters,  who  have  a  right  to  expect  that  they  shall  have 
the  benefit  of  an  experienced  pUot  daring  every  moment 
of  the  voyage ;  and  if  they  have  it  not,  they  are  not 
fairly  dealt  with.  The  thirty-fourth  section  of  the  act 
imposes  a  penal^  of  20/.  on  every  master  who  shall 
conduct  a  ship  in  certain  places  without  a  pilot.  The 
iDefendant,  as  master  of  a  ship,  conducted  it  ^  one  of 
those  places  for  more  than  a  mile  without  a  pilot:  he  is 
immediately  within  the  words  of,  and  the  mischief  pro- 
posed to  be  remedied  by,  the  act ;  because  if  he  might  go 
one  mile  in  search  of  a  pilot,  he  might  equally  claim  to 
go  ten,  and  expose  the  underwriters  to  considerable  risk. 
Under  the  twenty-second  section  of  the  act,  a  captain 
may  remove  his  vessel  without  a  pilot,  upon  going  out 
of  dock  or  changing  moorings ;  but  the  Defendant  was 
not  going  out  of  dock  or  chan^g  moorings ;  he  was 
proceeding  a  mile  on  his  voyage,  and  the  underwriters 
wore  exposed  to  peril.  It  may  be  said  this  is  a  hard 
case  upon  the  Defendant;  I  think  not ;  but  this  is  im- 
material, for  the  words  and  spirit  of  the  act,  the  attention 
due  to  the  interest  of  the  owners  and  underwriters,  and 
the  Uvea  of  the  crew,  all  i*equire  that  a  master  should 
\  not 
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not  be  flowed  to  discharge  one  pilot  till  he  has  obtained  lB34i. 

another  of  equal  ability.  tS^ 

Park  and  Burrouoh  Js.  concurring^  Bolandi: 

Judgment  was  given  for  the  Plaintiff. 


The  Kino  v.  The  Sheriff  of  London,  JuIj  i. 

in  a  Cause, 
Lazarus  v.  J.  H.  F.  Tanner  and  D.  Hermann. 

T AWES  Seijt.  had  obtained  a  rule  nisi  to  set  aside,  Where  a 

on  payment  of  costs,  an  attachment  issued  against  ™™  ^ 

,  the  sheriff,  for  not  bringing  in  the  body.  bo^d  executed 

by  only  one 

Vaughan  Serjeant  opposed  the  rule,  on  the  ground  ^„rt  refiia^ 
that  the  bail-bond  was  signed  by  only  one  of  the  bail  to  aet  aside, 

named  in  it,  and  that  the  Plaintiff  had  lost  a  trial  at  a  ^^  ^^P^^r- 
.  ment  of  costs, 

attings  in  this  term.  ui  ^^ar^w^ff"*- 

which  had  is- 

LaweSi  in  support  of  his  rule,  argued,  that  the  sheriff  y^  fornot 
was  not  in  default ;  that  the  bail-bond  was  given  as  a  bringing  in 
security  to  himself,  and  that  though  he  might  insist  upon  V^^r *  tnal 
having  two  bail,  he  was  justified  in  taking,  at  his  dis-  in  term  is  loss 
cretion,  only  one.    Beaiofage's  case,  {a)  The  loss  of  trial  ^  ^®  ^^"'^ 
at  a  sittings  in  term,  he  said,  was  not  material. 

Best  C.  J.     I  am  of  opinion  this  bail-bond  ought 
not  to  stand  as  a  security,  and  the  practice  has  been 

(a)  loRff.iou 

long 
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1824.       long  settled,  that  the  loss  of  a  trial  in  term  is  the  loss  of 

*      '  ■    .    the  term.     How  the  practice  originated  is  not  material; 

^.  but  this  is  an  application  to  our  discretion,  and  ought 

The  Sheriff  of  we^  in  our  discretion,  to  say,  that  this  bail-bond  should 

stand,  where  the  sheriff  has  taken  but  one  security.  The 
party  is  not  compelled  to  rely  on  such  a  bond,  but  may 
say  to  the  sheri£^  if  you  take  only  one  security  I  shall 
resort  to  you.  It  might  lead  to  .mischievous  conse- 
quences if  we  were  to  decide  otherwise,  and  sheriff's 
X  oflGk^ers  would  be  under  frequent  temptation  to  receive 

money  for  taking  only  one  security. 

The  rest  of  the  Court  concurring  the  rule  was 

Dbcharged. 
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Richardson  v.  Mellish.  JuJj  %. 


^  THIS  was  an  action  brought  to  recover  damages  for  the  'The  Defend- 

breacb  of  an  agreement^  The  Plaintiff  was  formerly  *"^  ^Javing 
captain  of  the  ship  Minerva^  which  had  been  chartered  twelve  six- 
by  the  JEast  India  Company  for  six  voyages  to  India,  tecnths  of  the 

When  the  vessel  had  performed  two  of  these  voyages,  the  .^^*  JJ*^ 

*^  ^  .       •"*?  ^*^  corn- 

Defendant  purchased  twelve  sixteenths  of  her,  and  having  manded  by 

a  nephew  (Captain  Mills)  whom  he  wished  to  serve,  he  ^^®  PUintifF, 

proposed  that  the  Plaintiff  should  give  up  the  command  ^y  ^y^^  q^^^ 

of  the  Minerva  to  Captain  Mills,      In  order  to  provide  pany  for  four 

the  PlaintiflF  a  compensation  for  this  sacrifice,  an  agree-  ^^y^^^*  PJ^®" 

inent  was  entered  into,  by  which  it  was  stipulated,  that  Plaintiff,  and 

the  Plaintiff  should  resign  the  command  of  the  Minerva  ^^^  Plaintiff 

°  consented,  to 

resign  the 
command  in  favor  of  the  Defendant's  nephew,  upon  receiving  in  exchange  the  com- 
mand of  another  ship,  £.,  then  chartered  for  one  voyage.  If  the  Company  acceded 
to  the  exchange,  it  was  agreed,  that  in  case  the  nephew  died  or  resigned  before  the 
expiration  of  the  four  voyages,  the  Plaintiff  should  succeed  him  :  as  a  further  induce- 
ment to  the  Plaintiff  to  resign  the  command  of  the  JVf.,  the  Defendant  undertook  to 
procure  a  beneficial  alteration  in  the  destination  of-  the  £.,  and  the  person  who 
negociated  the  affair  on  the  part  of  thp  Plaintiff  undertook  (as  he  asserted,  without 
the  Plaintiff's  knowledge,)  to  pay  the  Defendant  aooo7>iC;the  Plaintiff  should  refuse 
to  resign.  The  exchange  was  approved  of  by  the  Company,  and  the  destination  of 
the  £.  altered.  The  Plaintiff  and  the  nephew  sailed  on  their  respective  voyages. 
The  Plaintiff  became  bankrupt  on  his  return  from  his  voyage  in  the  i?.,  and  the 
nephew  died  in  the  course  of  his  second  voyage  in  the  A/.  The  Defendant  having 
reused  to  appoint  the  Plaintiff  to  succeed  him  was  sued  in  assiimput  for  breach  of 
agreement,  and  the  value  of  a  voyage  having  been  proved  to  ^ary  from  4000/.  to 
8000/.,  the  jury  gave  7500/.  damages.  On  motion  for  a  new  trial 'and  in  arrest  of 
judgtnetu  :  Held, 

First,  That  after  verdict  there  was  a  sufficient  consideration  for  the  Defendant's 
agreement. 

Secondly,  That  the  agreement  was  not  illegal.  \ 

Thirdly,  That  books  containing  lists  of  passengers,  deposited  at'  the  Ind'ut'bouje 
purraant  to  SZ^»Z*  ^*  ^SS**  ^^^^  admissible  in  evidence  towards  shewing  the  value 
of  a  voyage. 

Fourthly,  That  the  jury  might  give  damages  for  the  loss  of  the  two  remaining 
wyages,  though  the  second  had  not  been  accomplished  at  the  time  of  the  action. 
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1824'.       to  Captain  MiUs^  and  should  receive  in  exchange  the 
-/    '^  command  of  the  Marqtiess  of  Ely,  another  vessel  belong- 

ing to  the  Defendant,  and  then  chartered  for  one  voy- 
age by  the  East  India  Company :  that,  provided  the 
East  India  Company  should  accede  to  this  proposed 
exchange  (a),  and  Captain  Mills  should  be  confirmed  in 
the  command  of  the  Minerva^  and  Captain  Richardson 
in  that  of  the  Marquess  ofEly^  it  was  then  agreed,  that 
should  Captain  Mills  die,  or  resign  his  command,  be- 
fore the  remaining  four  voyages  should  have  been  per^ 
formed  by  theM/n^tw,  the  Plaintiff  should  succeed  him« 
in  the  command  of  that  vessel.  As  it  appeared,  how- 
ever, that  the  benefit  to  be  derived  from  the  command 
of  the  Marquess  of  Ely  was  a  very  inadequate  compens- 
ation for  the  loss  of  the  command  of  the  Minerva,  even 
for  one  voyage,  the  Defendant  undertook  to  procure  the 
Company's  consent  to  change  <he  destination  of  the 
Marquess  of  Ely,  and  to  send  her  to  India,  with  liberty 
of  calling  at  St  Helena  and  the  Cape ;  and  on  the  other 
hand,  Mr.  Fletcher,  who  negociated  the  agreement  on 


{d)  Bye-Liw,  r.  13.  j.ix* 
*<  Item.  It  is  ordained  that 
hereafter  no  owner  or  part-owner 
of  any  &hip»  or  any  commander 
or  other  person^  shall  directly  or 
indirectly  sell  or  take  any  gra- 
tuity or  consideration^  nor  shall 
any  person  or  persons  buy,  pay, 
or  give  any  gratuity  or  consider- 
ation for  the  command  of  any 
ship  or  ships  to  be  freighted  to 
the  Company ;  and  in  case  any 
such  contracti  paymenti  or  gift 
shall  be  made,  the  commander  or 
intended  commander  concerned 
therein  shall  from  thenceforth  be 
incapable  of  being  employed  or 
of  serving  the  Company  in  any 
capacity  whateveri  and  it  shall  be 
lawful  for  the  court  of  director! 


to  discharge  the  ship  from  the 
Company's  service,  if  they  shall 
think  fit ;  and,  moreover,  the  re- 
spective parties  to  such  contract 
receiving,  paying,  or  giving,  or 
contracting  to  pay,  receive,  or 
give,  shall  severally  pay  damages 
to  the  Company  at  the  rate  of 
double  the  sum  received  or  to  he 
received,  paid,  or  given  ;  and  all 
the  parties  shall  be  obliged  to 
discover  such  transactions  u 
aforesaid,  and  all  the  circum* 
stances  relating  thereto,  by  an<* 
swer  upon  oath  to  a  bill  in  equity, 
and  shall  not  plead  or  demur 
thereto,  and  for  that  purpose 
proper  clauses  shall  be  inserted 
in  all  shipping  agreements.' 


» 


behalf 
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behalf  of  the  Plaintiff,  undertook  to  pay  the  Defendant  1824. 
a  sum  of  2000/..,  should  the  Plaintiff  refuse  to  resign 
his  command  of  the  Minerva ,-  he  asserted,  however, 
that  the  Plaintiff  was  ignorant  of  this  undertaking.  The  Melush. 
exchange  of  commands  having  met  with  the  approbation 
of  the  East  India  Company,  and  the  destination  of  the 
Marquess  of  Ely  having  been  altered,  both  vessels  sailed 
on  their  respective  voyages.  The  Plaintiff's  voyage  in 
the  Marquess  of  Ely  having  been  peculiarly  unfortunate, 
he  became  bankrupt  soon  after  his  return  to  England. 
It  was  proved  by  Mr.  Fletcher,  that,  in  consequence  of 
a  conversation  between  him  and  the  Defendant,  in  which 
the  latter  expressed  his  dislike  of  a  captain  being  pos- 
sessed of  an  agreement  which  he  held  as  a  rod  over 
the  head  of  his  owners,  the  agreement  was  deposited 
with  the  Defendant,  who  promised  that  it  should  be 
produced  whenever  it  was  required.  While  the  Mi- 
nerva  was  on  her  return  to  England,  in  the  fourth  of 
her  six  voyages.  Captain  Mills,  then  in  the  command 
of  her,  died,  and  another  ofBcer  brought  her  home. 
The  Plaintiff  then  made  a  demand  on  the  Defendant, 
requiring  to  be  re-instated  in  his  command  of  the  Mi" 
nerva,  according  to  the  terms  of  their  agreement;  but 
the  Defendant  having  declined  to  comply  with  his  re- 
quest, and  having  sold  the  ship,  the  present  action 
was  commenced.  These  facts  having  been  proved 
at  the  trial,  before  Lord  Gifford  and  a  special  jury,  at 
the  London  sittings  after  Hilary  term  last,  the  defence 
relied  on  was,  that  the  agreement  had  not  been  merely 
deposited  with  the  Defendant,  but  had  been  positively 
given  up  to  him,  tlie  Plaintiff  having  renounced  it  on 
account  of  the  advantage  it  was  supposed  he  would 
have  derived  from  the  change  in  the  destination  of  the 
Marquess  of  Ely ;  and  evidence  was  adduced  to  shew, 
that  he  had  frequently  spoken  in  warm  commendation 
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1824;'     of  the  Defendant's  conduct  towards  him.     The  prooT 

-^       -  ffiven  at  the  trial  of  the  value  of  one  of  these  yoysLoes 

Richardson  °      .         .  .  ,  ^^^ 

consisted  in  the  testimony  of  several  captains,  who  de^  * 
scribed  it  as  being  worth  from  4000/.  to  80007.,  and  in  * 
the  production  of  a  book  containing  a  list  of  passengers, 
made  by  the  captain,  and  deposited  in  the  India^hous^^ 
pursuant  to  the  act  of  53  G.  S.,  passed  for  the  better 
regulation  of  passengers  by  India  vessels,  {a)  This  book 
was  objected  to  at  the  trial,  but  was  admitted  in  evi- 
dence by  the  learned  Judge.  When  about  to  sum  up 
the  evidelice  to  the  jury,  he  was  interrupted  by  their 


(a)  The  53  G.  3.  e,  iss*  -^«  I5- 
enacts,  "  That  no  ship  or  vessel 
engaged  in  private  trade  under 
the  authority  of  this  act  shall  be 
permitted  to  clear  out  from  any 
port  of  the  said  United  Kingdom, 
or  any  place  or  places  under  the 
government  of  his  majesty  or  of 
the  said  Company  situate  more  to 
the  northward  than  11^  S.  lati- 
tude* and  between  64^  and  150° 
£•  longitude  from  London^  un- 
til the  master  or  other  person 
having  the  command  of  such  ship 
•or  vessel  shall  have  made  out  and 
exhibited  to  the  principal  officer  of 
the  customs  or  other  person  thereto 
authorised  by  such  government 
as  aforesaid  at  such  port  of  clear- 
ance,  upon  oath  (which  oath  such 
officer  or  other  person  is  hereby 
authorised  to  administer)  a  true 
and  perfect  list*  in  such  form  as 
•shall  from  time  to  time  be  set- 
tled by  the  said  court  of  direc- 
tors, with  the  approbation  of  the 
said  board  of  commissioners,  spe- 
cifying and  setting  forth  the 
namesy  capacities,  and  descrip- 
tions of  all  persons  embarked  or 
intended  to  be  embarked  on  board 
such  ship  or  vessel,  aiid'all  arms 


on  board  or  intended  to  be  put* 
on  board  the  same,  or  be  admit- 
ted to  entry  at  any  port  in  the 
said    United    Kingdom,   or   any' 
such  port  within  the  limits  last 
mentioned." 

Sect.  16.  enacts,  «  That  in 
every  case  where  any  such  list 
shall  be  received  in  any  port  of 
the  said  United  Kingdom  from 
any  master  or  other  person  hav- 
ing the  command  of  any  such 
ship  or  vessel,  the  officer  or 
other  person  receiving  the  same 
shall  and  he  is  hereby  required 
with  all  reasonable  dispatch  to 
transmit  a  copy  of  such  list 
to  the  secretary  of  the  court' 
of  directors  of  the  said  United 
Company  ;  and  in  case  such  list 
shall  be  received  in  any  port  in' 
the  Eajt  Indies  or  other  place 
within  the  limits  last  mentioned, 
such  officer  or  other  person  re- 
ceiving the  same  shall  and  he  is 
hereby  required  in  like  manner 
to  transmit  a  copy  of  such  list  to 
the  chief  secretary  of  the  govern- 
ment to  which  the  port  or  place 
in  which  such  list  shall  be  re- 
ceived shall  be  subject.' 


» 
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dieqlaring  tberpselves  satisfied  that  the  agreem^pt.  had 
.jbeen  nierdy  deposited  with,  the  Defendant,  in  cpm- 
j  pliance  with  his  earnestly  expressed  wish.  They,  then 
,  foun4  a  verdict  for  the  PlaiptifF;  and  his  Lordships  hav- 
.  ing  told  them,,  that  if  they  did  so,  they  were  at  liberty 
,  to  give  damages  for  the  two  voyages  remaining  to  be 
.perforqied  when  the  Plaiiitiff  ^demanded  the  ful^lment 
,  of  the  agreement,  they  assessed  the  dan^ages  at  7^00/. 

,The  declaration  was  as  follows :    Foe  that  on,  &c.  at, 
^&c.  by  an  agi'eement  then  and  there  made,  it  was  agre^ 
,  bietween  the  Plaintiff  and.  Defendant,  that  provided  tj^e 
I  Defendant  should  purchajsethe  JSas/Zn^/m  sl^ip  J^inerva, 
^  from  Messrs.  Smithy  Timbrelly  and  Smithy  of  w;hich  ;$hip 
the ,  Plaintiff  was  then  commander,   and  provided  the 
consent  of,  the  Court  of  Directors  of  the  East  India 
,  Coppany  c^ould  be  obtained  to  the  exchange,,  the  Plain- 
,  tiff  would   allow  Captain   John  JUills  to  go   as   QPin-' 
mander  of  the  Minerva^  upon  condition  that  the  JOe- 
.fendant  would  give  the  Plaintiff  the.  command  of,  tbe 
,  ship  J^arquess  of  Ely  belonging  to  the  Defendant,  av|d 
,  t^ieq  taken  up  by  the  East  India  Company :  it  was  al$o 
agreed  between  the  said   parties,    that  provided  .Mills 
,  should  die,  or  should  at  any  time  thereafter  not  chopse 
.to  proceed  as  commander  of  the  Minerva^  either  uppn 
,  th^t  or  any  future  voyage,  the  command  of  the  Minerya 
.should  be  given   to  the.  Plaintiff,  but  only  for  his  o^n 
personal  use  and  not  otherwise;  provided  he  was  in 
England,  ready  and  willing  to  receive  it  in  due  time  to 
^.enable  the  ship  to  proceed :  it  was  also  further  agreed, 
,  thiat  provided  the  court  of  directors  should  not  assent 
;  to  the  exchange,  the  Plaintiff  should  proceed  for  that 
voyage  as  commander  of  the  Minerva,  and  immediately 
upon. her  return  to  England  give  up  the  command  to 
MiUs  upon  the  same  conditions,  and  with  the  same  re- 
versions as  were  thereby,  agreed  in  the  event  of  the  e^- 
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change  being  completed  for  the  then  present  voyage; 
and  further  it  was  thereby  declared  and  agreed  that  the 
agreement  was  intended  to  relate  only  to  the  four  voyages 
next  ensuing,  for  which  the  Minerva  was  then  engaged 
by  the  directors ;  that  until  their  expiration  it  was  to  be 
in  full  force  and  to  have  effect  as  to  the  reinstating  the 
PlaintiflF  in  the  command  of  the  Minerva^  under  what- 
ever circumstances  might  prevent  Captain  Mills  from 
proceeding ;  and  that,  when  she  should  have  completed 
her  next  four  voyages,  that  agreement  was  to  all  intents 
and  purposes  to  be  null  and  void :  and  the  agreement 
being  so  made,  afterwards  and  in  consideration  thereof 
and  that  the  Plaintiff,  at  the  special  instance  and  request 
of  the  Defendant,  had  then  and  there  undertaken,  and 
faithfully  promised  the  Defendant,  to  perform  and  fulfil 
the  agreement  in  all  things  on  his  part  and  behalf  to  be 
performed,  the  Defendant  undeitook,  &c.  to  perform 
and  fulfil  the  agreement  in  all  things  on  his  part  to  be 
performed.  And  the  Plaintiff  in  fact  saith,  that  the  De-  * 
fendant  did  purchase  the  Minerva  from  Smith,  TimbreU, 
and  Smith ;  that  the  consent  of  the  court  of  directors  was 
obtained  to  the  exchange ;  that  the  Plaintiff  did  allow 
Mills  to  go,  and  he  did  go  as  commander  of  the  Minerva  ,- 
and  that  the  Defendant  did  give  the  Plaintiff  the  com- 
mand of  the  Marqiiess  of  Ely :  ^nd  the  Plaintiff  furtlier 
says,  that  before  the  expiration  of  the  four  voyages  for 
which  the  Minerva  was  engaged,  and  when  two  of  the 
voyages  remained  to  be  performed,  Mills  died,  whereof 
the  Defendant  had  notice;  and  although  the  Plaintiff 
was  then  in  England^  and  able,  and  ready  and  willing, 
and  offered  to  take  and  receive  the  command  of  the 
Minerva  in  due  time  to  enable  her  to  proceed,  and  the 
Plaintiff  desired  and  wished  to  take  the  command  there- 
of for  his  own  personal  use  and  not  otherwise,. and  re- 
quested the  Defendant  that  the  conui^and  of  the  ship 

might 
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might  be  given  to  him  as  aforesaid;  and  although  the        1834<. 
Plaintiff  hath   always   well   and   truly  performed   and  '  _^ 

fulfilled  all  things  in  the  agreement  contained  on  his  «. 

part  to  be  performed,  yet  the  Plaintiff  in  fact  saith,  that  Mblush. 
the  Defendant  contriving,  &c.  did  not,  nor  would  when 
he  was  so  requested,  or  at  any  time  thereafter,  give  the 
command  of  the  Minerva^  nor  was  the  same  given  to 
the  Plaintiff;  and  the  Defendant  from  thence  hitherto 
hath  wholly  refused,  and  still  doth  refuse,  to  give  the 
command,  or  to  suffer  or  permit  the  same  to  be  given 
to  the  Plaintiff;  and  the  command  hath  been  given  to 
another  person  for  the  two  remaining  voyages,  by  means 
whereof  the  Plaintiff  hath  been  deprived  of  certain  pay, 
and  divers  great  gains  and  profits  amounting  to  15,000/., 
which  would  otherwise  have  accrued  to  him  firom  the 
command  of  the  ship. 

Pell  Seijt  having  in  the  last  term  obtained  on  several 
grounds  a  rule,  calling  on  the  Plaintiff  to  shew  cause 
why  a  new  trial  should  not  be  had,  or  the  judgment  be 
arrested, 

Vaughan  and  Bosanquet  Serjts.,  who  were  to  have 
shewn  cause,  were  stopped  by  the  Court,  and 

Prf/,  Lawes^  and  Wildcy  Serjts.  were  heard  in  suppott 
of  the  rule.  They  made  five  objections  to  the  Plain- 
tiff's recovering ;  first,  that  the  contract  on  record  was 
without  consideration ;  second,  that  the  consideration, 
if  any,  was  illegal ;  third,  that  the  contract  in  evidence 
was  illegal;  fourth,  that  improper  evidence  was  re- 
ceived ;  fifth,  that  the  jury  gave  damages  for  the  loss  of 
two  voyages,  when  it  was  not  clear  that  the  second 
could  ever  have  been  performed. 

First,  there  was  no  consideration  for  the  Defendant's 
promise.     The  only  consideration  alleged  is,  that  pro- 
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lS2tf0  ,vided  the  Defendant  should  purchase  the  ship,  the 
I  Plaintiff  would  allow  J^  M*  to  go  as  commander ;  that 
is,  he  would  allow  the  owner  of  a  ship  to  appoint  his 
METiUfiff.  .own  commander:  but  the  Plaintiff  had  no  interest  to 
claim  or  communicate,  and,  therefore,  had  no  right  to 
insist  on  any  such  stipulation.  A  tenant  at  will^  who 
is  considered  to  have  no  interest,  cannot  make  any  sti- 
pulation concerning  possession.  I  Roll,  Abr»  23.  pi,  27* 
[^Best  C«  J.  In  the  abridgment  of  the  same  case  in 
Viner{a\  it  is  said,  if  there  be  any  doubt  or  dispute 
whether  the  party  is  tenant  at  will  or  for  years,  that  is 
sufficient  to  constitute  a  good  consideration.]  But  then 
the  doubt  ought  to  appear  on  the  record,  which  is  not 
the  case  here. 

Secondly,  the  consideration,  if  any,  is  illegal,  being,  a 
violation  of  the  bye-laws  of  the  Company,  a  fraud  upon 
other  part-owners,  and  contrary  to  public  policy.  Under 
the  bye-laws  no  person  can  make  or  take  an  appoint- 
ment upon  a  valiiable  consideration,  nor  for  more  than 
one  voyage  at  a  time;  and  in  Card  v,  Hope[b)  an  ap- 
pointment made  for  the  benefit  of  one  part-owner,  with- 
out tlie  knowledge  and  concurrence  of  the  others,  was 
.  holden  to  be  void. 

With  respect  to  public  policy  the  concerns  of  the 
East  India  Company  stand  on  the  same  footing  as  those 
of  the  government,  of  which  it  has  always  been  deemed 
a  limb.  Blackford  v.  Preston  (c),  Card  v.  Hope,  East  L  C. 
V.  Neave  {d\  Thomson  v.  Thomson  {e\  Morris  v.  M'Ctdn 
lock{f)  ;  and  by  49  G.  3.  c.  126.  s.  1. 3,  4,  all  the  pro- 
visions of  the  statute  of  5  Si  6  Ed,  6,  against  tlie  sale -of, 
and  bartering  for,  offices,  are  extended  to  offices  under 


{a)  I  Fin.iAhr.  309.  (J)  5  Fes^Jun.  173. 

(b)  %B.^C.66i.  (e)   7  Fcj.jun.  470. 

(e)  8r./?.  89.  (/)   AmbL432' 


the 
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the  JEast,  India  Company.     But  the   sale  of  an  office        182^. 
of  itrust  has  always  been  deemed   illeffal.      (Blackford     ^^^r>ap^ 
Y,  Preston^  and  the  cases  there  referred   to   by  jKen"  ^^^ 

,yan  C,.  J.  ^nd  Lawrence  J.)     A  trust  of  higher  Ii^i^pprt-     ^to^^W* 
ance  ith^n;  the  comnsand,  of  an   East,  India  ship  can 
hardly  be  found,  considering  the  number  of  passengers 
,  and  qrew,  ^nd  the  amount  of  proper.ty  ^ntrqst^d  to  the 
captain. 
.Thirdly,  'The-  transaction  between  the  Plaintiff,;  De- 
j  fendant,.  ftnd  Fletcher,  was  clearly  a  promise  of  an  ap- 
i  pointDient,  made  on  a  valuable  consideration,  if  not, a 
.  ^e.   jBy<theagre/ement,  as,  indeed,  by  any  prospective 

•  engagen^ent,  the  Defendant's  discretion  was  shackled, 
and  when  a  vacancy  should  occur,  by  the  death  of 
Milfsj  instead  of  looking  out  for  a  person  fit  to  succe^ 

:  him,  .he. would  be  induced  by  the  agreement  tp  appoint 
the  ^Defendant,  though  he  were,  of  all  persons^  the  most 
unfit,  and  even  though  he  should  labour  under  a  dis- 
ability, such  as  bankruptcy,  which  should  render  him 
,  unfit  tobe  trusted, with  property  to  a  large. amount^  and 
..  a  person  ejxpres^ly  excluded  by  the  company's  bye-law. 
r  But  the  Plaintiff  actually  stipulated  to  pay  money  if  he 
r  &iled,to  carry  his  engagement  respecting  the  cpmmaiid 
. .  into  effect,  for  JFletcha-  was  the  plaintiff's  agent;  and  the 

•  promise  by  Fletcher  to  pay  the  2000/.  amounts  to  the 
sa|D&  thing  as  a  promise  by  the  Plaintiff,  and  0v<Mds 
the  whole  transaction.  As  to  the  stipulation  that  the 
agreement  should  only  be  carried  into  effect  provided 

,  the  consent  of  the  Company  could  be  obtained,  that 

copsent  applied  only  to  the  excliange,  and  not  to  the 

subsequent,  appointment.     The  appointment,  however, 

-  being  illegal,  for  the  reasons  above  stated,  the  consent 

of  the  Company  could  not  render  it  valid. 

Fpurthly,  the  captain's  book,  deposited  in  the  India" 
house  pursuant  to  the  terms  of  53  G.  3.  c.  155.  is  not  su^h 

a  public 


sas 
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8  public  document  as  to  entitle  the  Plainti£Pto  give  it  in 
evidence  against  the  Defendant.  It  is  no  more  than 
the  Company's  voucher  for  the  conduct  of  one  of  their 
servants,  and  such  its  original  purpose  being  satisfied* 
it  is  not  producible  as  evidence  on  a  transaction  be- 
tween individuals. 

Fifthly,  with  respect  to  the  damages,  there  was  no 
proof  that  the  Plaintiff  had  lost  more  than  one  voyage, 
and  a  sum  was  given  equivalent  to  the  profits  of  two ; 
but  it  could  not  be  ascertained  that  the  second  would 
ever  have  been  performed.  According  to  the  rules  of 
the  Company  a  commander  can  only  be  appointed  for 
one  voyage  at  a  time  ;  and  the  Plaintiff  might  have 
died,  or  have  bec(Nne  incompetent,  or  the  ship  might 
have  perished  before  the  period  for  the  second  voyage 
arrived.  On  a  bond  conditioned  for  the  payment  of 
money  by  instalments,  an  action  will  not  lie  for  the  ^hcde 
on  the  failure  of  one  instalment. 


Best  C.  J.  The  questions  which  we  are  to  decide^ 
are,  first,  whether  the  jury  have  been  improperly  di- 
rected as  to  the  damages ;  secondly,  whether  evidence 
has  been  received  which  ought  to  have  been  excluded; 
thirdly,  whether  the  contract,  as  it  appeared  in  evidence 
given  at  the  trial,  was  illegal;  fourthly,  whether  the 
contract,  as  set  out  on  the  record,  appears  to  be  without 
consideration ;  and,  fifthly,  whether,  if  it  contains  a  con- 
sideration, that  consideration  is  illegal  and  void. 

I  will,  in  as  few  words  as  possible,  address  myself  to 
every  one  of  these  objections.  I  agree,  that  if  my  Lord 
Chief  Justice  Gifford  was  not  warranted  in  telling  the 
jury  that  they  might  take  into  their  consideration  what 
would  be  lost  by  the  voyage  succeeding  the  first  of 
which  the  Plaintiff  was  deprived,  the  present  verdict 
ought  not  to  stand ;  because  we  are  bound  to  sup- 
pose 
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pose  that  the  jury  acted  under  that  direction,  and  that  1824. 
part  of  the  damages  which  have  been  given  in  this  case 
(even  though  from  the  nature  of  the  evidence  we  could 
not  see  that  they  had  given  damages  for  a  second  voy-  Mbllbii. 
age)  might  have  been  given  for  a  second  voyage;  and, 
therefore,  that  would  have  been  a  ground  for  a  new 
trial.  Was  Lord  Giffbrd^  then,  warranted  in  telling  the 
jury  that  they  might  take  into  their  consideration  the 
second  voyage,  or  was  he  bound  to  say,  ^*  all  that  you  can 
take  into  consideration  in  estimating  the  damage  is  the 
los3  of  one  voyage  ?"  The  argument  that  has  been  pressed 
on  us  to-day  is,  that  they  could  only  take  into  consider- 
ation one  voyage,  and  there  is  a  great  deal  of  specious- 
ness  in  it.  It  is  clear  that  the  Plaintiff  could  only  be 
appointed  for  one  voyage,  for  the  appointment  of  master 
is  renewed  every  voyage.  But  though  that  is  the  case, 
may  not  parties  look  to  that  which  is  the  practice  of  the 
East  India  Company,  that  though  they  renew  the  ap- 
pointment, they  renew  it  in  the  same  person.  If  that 
practice  be  legal,  may  I  not  say,  if  you  had  appointed 
me  for  the  first  voyage,  I  should  have  continued  for  the 
second  ?  You  have  deprived  me  of  the  profits  I  should 
have  made  not  only  on  the  first  voyage,  but  on  the  second 
also.  It  requires  no  legal  head  to  decide  this :  common 
sense  says,  you  are'not  to  be  paid  for  consequences  which 
might  not  turn  up  in  your  favour ;  but  the  Plaintiff  is 
entitled  to  have  a  compensation  for  being  deprived  of 
that  which  almost  to  a  certainty  happens  in  these  cases. 
I  am  clearly  of  opinion  that  Lord  Gifford  was  strictly 
wan*anted  in  telling  the  jury  they  might  take  into  their 
consideration,  that  by  the  breach  of  this  agreement  the 
plaintiff  had  been  not  only  clearly  prevented  going  the 
first  voyage,  but  in  all  probability  prevented  going  the 
second;  and,  therefore,  in  making  up  their  minds  on 
the  damages,  they  ought  to  take  into  their  consider- 
ation 
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iA9^*       atipn  that  which  he  might  have  lost  from  <  the  second* 
Iw^M ■■  ^     If  ,my  Lord  Gtffbrd.  had  not  told  them  so, , I  should 
vlWWARWaN  jj^^g  thought  a   new  trial   ought  to  be  granted;   for 
.i|^j(E;Lj^ESH.     he, would   not  have  presented   the    case   to   the  jury 
in   a   manner   that  would  enable  the   Plaintiff  to  re- 
cpver  all  that  he  was  in  justice  entided  to.     This  case 
has  been  likened  to  the  case  of  stipulated  payments  at  dif- 
ferent times ;   there,  undoubtedly,  a  new  cause  of  action 
arises;    but  here,  the  cause  of  action  is  complete,  for 

,  the  whole  thing  has  but  one  neck,  and  that  neck  was  cut 
off  by  one  act  ol*the  defendant,  which  entitled  the  Plaintiff 
to  maintain  this  action.  It  would  be  most  mischievous 
^0  say  —  it  would  be  increasing  litigation  to  say  —  you 

.  shallnot  have  all  you  are  entided  to  in  your  first  action, 

.  but;  you  shall  be  driven  to  bring  a  second,  a  third,  or  a 
fourth  action. 

,  I  come  now  to  the  next  question,  that  is,  as  to  the 
admissibility  of  evidence.     For  the  purpose  of  proving 

.  the  damage,  the  plaintiff  put  in  a  list  returned  by  a  cap- 
taii^  upder  the  authority  of  the  53  G.  3.  c.  155.  s.  15,  16. 

,  Xtf  is  cpntended,  that  that  paper  was  not  evidence  against 
third  parties.  I  am  decidedly  of  opinion  that  there  is 
no  founcj^tipn  for  that  objection.  This  is  a  public  paper 
made  out  by  a  public  officer,  under  a  sanction  and 
responsibility  which  impel  him  to  make  that  paper  out 

.accurately;  and  that  being  the  case,  it  is  admissible 
in  evidence  on  the  principle  on  which  the  sailing  in- 
structions, the  list  of  convoy,  and  the  list  of  the  crew 

.,of  a  ship  are  admissible.  But  it  may  be  said.  Aye, 
but  those  are  papers   which   come   from  government 

.  ofiSqers:  —  I  go  on,  —  but  the  books  of  the   bank  of 

,  England  have  been  made  evidence ;  all  those  are  evi- 

.  dence  that  are  considered  as  public  papers,  made 
out  by  persons  who  have  a  duty  to  the  public  to  per- 

.  &irm,  and  whose  duty    it   is   to   make   them   out  ac- 
curately. 
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cnrately.     On  account  of  that  duty  and  responsibilitj, '      1824.' 
credit  b  given  to  them.     These  papers  are  of  as  high' 
aathority  as  any  of  those  I  have  referred  to;  higher  than  *         f,-, 
those  of  the  books  of  the  bank  of  England,  the  books  at  ^ 
IdoycTSf  or  the  lists  of  convoy,  which  have  been  received  ^ 
as  evidence.     These  are  papers  which  the  captain  is ' 
ordered  by  the  fifteenth  section  of  the  statute,  to  which 
We  have  been  referred,  to  make  out  upon  oath,  which 
oath  an  officer  of  the  customs  is  authorised  to  admini- 
ster :  —  for  what  purpose  ?  for  the  purpose  of  informing 
the  East  India   Company   (who,   though   subjects   in' 
England,  are  great  sovereigns  in  India,)  what  kind  of 
persons,  and  with  what  sort  of  arms  thest  persons  are 
going  to  settlements,  the  administration  of  the  afioirs 
of  which  is  committed  to  them.     If  these  are  not  public 
papers  made  with  a  view  to  great  principles  of  public 
policy,  I  am  at  a  loss  to  know  what  are  public  papers. 
If  so,  credit  must  be  given  to  all  papers  so  made :  con- 
sequently these  papers,  I  think,  were  properly  received' 
in  evidence. 

This  brings  me  to  the  third  question,  whether  there 
is  any  illegality  in  the  transaction.     I  agree  with  the* 
argument  put  to  us,  that  if  the  Defendant  has  clearly 
and  satisfactorily  made  out  by  evidence  a  fraud  in  this* 
case,  or  if  it  appears  by  the  record  in  this  case  that* 
this  is  a  corrupt  agreement,  or  that  this  agreement  is  ^ 
manifestly  in  contravention  of  public  policy,  —  whatever' 
we  may  say  as  to  the  raising  this  objection,  the  objection^ 
must  prevail.     I  am  of  opinion  he  makes  out  neither. 
I  am  of  this  opinion,  giving  the  fullest  efiect  to  the  argu- 
ment urged.     When  I  come  to  consider  the  record,  I  see 
not  the  least  pretence  for  this  objection.     It  is  said,  it  is  a 
fraud  on  the  East  India  Company,  and  that  it  is  a  fraud  on 
the  co-owners.     It  cannot  be  a  fraud  on  the  East  India 
Company,  for  they  are  apprised'  of  the  whole  of  the 

transaction. 


f 
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1884«  transaction.  They  knew  that  both  these  gentlemen 
were  copmanders  of  ships,  and  they  knew  that  the  whole 
effect  of  this  contract  (as  far  as  we  have  any  evidence 
of  it  on  which  the  jury  have  acted)  was  to  exchange  the 
command  of  one  ship  for  the  command  of  another.  Is 
there  any  thing  on  the  &ce  of  it  that  is  corrupt,  iU^^^ 
or  impolitic  ?  For  any  thing  that  appears,  in  this  trans- 
action, from  the  testimony  of  Mr.  Fletcher^  this  might 
have  been  done  from  a  due  regard  to  the  service; 
from  any  thing  that  appears  in  this  transaction,  one  ok 
the  gentlemen  might  have  been  deemed  fit  to  com- 
mand on  one  voyage,  and  the  other  fit  to  command  on 
the  other.  On  such  grounds  we  are  not  to  presume 
corruption.  Corruption  is  to  be  made  out.  But  I  see 
no  proof  of  any  fraud  or  corruption.  We  have  heard 
much  of  this  being  a  contravention  of  public  policy,  and 
that,  on  that  ground,  it  cannot  be  supported.  I  am  not 
much  disposed  to  yield  to  arguments  of  public  policy : 
I  think  the  courts  of  Westminster-hall  (speaking  with 
deference  as  an  humble  individual  like  myself  ought  to 
speak  of  the  judgments  of  those  who  have  gone  before 
me)  have  gone  much  further  than  they  were  warranted 
in  going  in  questions  of  policy :  they  have  taken  on 
themselves,  sometimes,  to  decide  doubtful  questions  of 
policy ;  and  they  are  always  in  danger  of  so  doing,  be- 
cause courts  of  law  look  only  at  the  particular  cas^  and 
have  not  the  means  of  bringing  before  them  all  those 
considerations  which  ought  to  enter  into  the  judgment 
of  those  who  decide  on  questions  of  policy.  I  therefore 
say,  it  is  not  a  doubtful  matter  of  policy  that  will  decide 
this,  or  that  will  prevent  the  party  from  recovering :  —  if 
once  you  bring  it  to  that,  the  plaintiff  is  entitled  to  re- 
cover; and  let  that  doubtful  question  of  policy  be  settled 
by  that  high  tribunal,  namely,  the  legislature,  which 
has  the  means  of  bringing  before  it  all  the  considerations 

that 
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that  bear  on  the  question,  and  can  settle  it  on  its  true  1894* 
and  broad  principles.  I  admit,  that  if  it  be  clearly  put 
upon  the  contravention  of  public  policy,  the  Plaintiff 
cannot  succeed :  but  it  must  be  unquestionable,  —  there 
must  be  no  doubt : —  looking  at  all  the  facts  of  this  case^ 
I  can  see  no  unquestioned  principle  of  policy  that  stands 
in  the  way^of  the  Plaintiff  to  hinder  him  recovering  in 
this  action. 

I  come,  then,  to  the  other  observations  which  I  shall 
make  on  this  part  of  the  case.  Fletcher  has  stated  a 
contract  between  him  and  the  Defendant,  on  which  he 
may  be  indicted  for  conspiracy.  The  question  is,  does 
that  corruption  extend  itself  to  the  Plaintiff?  There  is 
no  evidence  that  it  does ;  on  the  contrary,  Fletcher's  evi- 
dence distinctly  is,  that  the  Plaintiff  did  not  know  of  it* 
But  it  has  been  argued  to-day,  (and  a  reference  has  been 
made  to  another  subject,  to  which  I  admit  there  is  a 
fair  analogy,  )^at  though  the  Plaintiff  did  not  know  it» 
yet  that  if  his  agent  makes  a  corrupt  contract,  the  prin- 
cipal must  answer  for  all  the  consequences.  It  is  not 
necessary  for  me  to  decide  that  point  to-day.  I  am 
aware,  certainly,  that  if  the  agent  promises,  the  principal 
is  liable.  I  do  not  say  that  there  is  not  a  great  deal  of 
weight  in  the  analogy,  but  my  answer  to  that  objection 
is  this,  that  that  point  was  never  raised  at  Nisi  Prius. 
My  Lord  Gifford  should  have  been  desired  to  tell  the 
jury,  *^  Remember,  that  though  corruption  is  not  brought 
home  to  the  principal,  if  it  is  brought  home  to  the  agent, 
that  will  be  sufficient"  To  that  point  the  attention  of 
the  jury  was  not  called.  In  such  a  case  as  this  we  will 
not,  where  justice  is  all  on  one  side,  grant  a  new  trial 
for  the  purpose  of  giving  to  the  Defendant  an  oppor- 
tunity  of  raising  that  objection. 

I  come  now  to  the  points  that  have  been  made  in 
arrest  of  judgment.     I  think  there  is  no  foundation  for 

either 
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1  Btiy      either  of  these '  objections :  the  first  is,  that  no'  con»der^ 
^-w^niiii'^     QlXoti  appears  on  the  record*  I  think  there  would  soarcdy 
^  have  been  ground  for  the  objection  if  the'declaratioil  had 

Mii^fifilf^ '    been  specially  xlemurred  to ;  but  I  am  clearly  of  opinions 
there  is  sufficient  in  the  declaration  to  raise  a  presun^N^ 
tion  of  consideration  after  verdict.   We  were  referr^to  ' 
a  <casfe  yesterday  in  Roll.  Abr.:  I  have  looked  at  that 
case ;  but  in  Vin.  Abr.  {a)  that  case  is  also  stated^  and 
stiated  in  the  following  terms,  namely^  that  if  a  man 
is  tenant  at  will,  and  makes  a  bargain  with  his  landw 
lord  on  the  foundation  of  that  tenancy  at  will,  it  is  not- 
a  good  consideration.     No,  for  this  plain  reason;  be^ 
cause  we  always  can  take  notice  of  the  extent  of  the  in- 
terest of  a  tenant  at  will;   we  know  tlmt  it  is  deter^ 
mittable  at  a  word ;  the  breath  of  the  landlord's  moiidi 
annihilates  that  tenancy  in  a  moment.    An  agi^ement  to  i 
hold,  when  the  landlord  might  say,  you  shall  not  hcdd  ^ 
an  instant  longer,  is  no  consideration.    But  the  conv* 
piler  of  Viner  says,  if  there  be  any  doubt  of  the  te*" 
nancy  at  will,  it  would  have  been  a  good  consideration. 
It  is  not  necessary  he  should  have  a  right  to  hold,  but ' 
if  it  be  doubtful  whether  he  had  a  right  to  hold,  that  is 
a'  good  consideration.     That  answers   the   objection; 
when  he  takes  as  a  tenant  at  will,  the  law  takes  notide 
of  what  his  interest  is ;  but  we  cannot  take  notice  ol 
the  interest  of  a  captain  of  an  East  India  ship;    we 
cannot  know  that  there  might  not  be  covenants  whidi 
would   secure  him  in  possession  of  that  for  a  great 
length  of  time;     I  think  we  should  presume  that  after 
verdict ;  I  do  not  say  this  merely  on  my  own  opinion  ; 
but  I  will  state  a  case  in  which  it  appears  to  me  the 
CovLTt  presumed  a  great  deal  more   after  verdict.     It : 


{a)  Vol.  i.   p.  309. 

is 
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is  Evans  v.  ,(g)     "  In  an  action  upon  the  case :       1824. 

whereas  the  Plaintiff  pretended  title  to  certain  mods  „   ~  ^  ' 

'^  ^  RiCHARDSON 

in  the  custody  of  one  Susan  Prickett^  and  claimed  them  «. 

to  be  his  own,  intending  to  remove  them;  the  De-  Meixbh. 
fendanty  in  consideration  that  he  would  suffer  them 
to  continue  there,  assumed  to  see  them  forthcoming, 
and  that  they  should  not  be  embezzled,  but  safely  kept 
to  the  use  of  the  Plaintiff,  and  shews  that  afterwards 
the  goods  were  eloigned,  &c. ;  upon  non  assumpsit  and 
verdict  for  the  Plaintiff,  it  was  moved  to  stay  judgment, 
that  it  doth  not  appear  that  the  property  of  these  goods 
was  in  the  Plaintiff,  for  it  is  alleged  only  that  he  pre- 
tended to  them,  and  claimed  them  to  be  his  own :  sed 
non  alloctttur^  for  the  declaration  is  full  enough ;  at  least, 
it  must  be  intended  he  proved  they  were  his  own,  or  the 
jury  would  not  have  found  for  him/*  May  not  we  pre- 
sume (after  verdict),  that  the  captain  had  a  right  to  hold 
this  ship  against  the  Defendant?  It  appears  the  case  I 
have  cited  is  stronger.  I  think  there  is  abundant  consider- 
ation stated  on  the  record  in  this  case ;  unquestionably, 
there  is  a  consideration  which  will  be  sufficient  aft^r  ver- 
dict. But  then  it  is  said,  if  there  is  any  consideradon  it  is 
iUegal.  Now  we  must  look  at  the  whole  record,  and  see 
if  it  is  so  or  not  It  appears  on  the  record  that  Mr.  MeU 
lisk  is  sole  owner,  and  therefore  he  could  commit  no  fraud 
on  co-owners.  Could  he  commit  a  fraud  on  the  East 
India  Company  ?  For  the  reasons  I  have  given,  I  think 
not  It  appears  to  me.  the  attention  of  the  East  India 
Company  was  called  to  the  whole  proceeding.  Is  there 
any  fraud  in  the  proceeding?  Sift  it  from  the  top  to 
the  bottom,  what  does  it  amount  to  ?  Nothing  more 
than  this,  that  a  man  who  has  the  sole  interest  in  one 
ship,  and  is  about  to  procure  an  interest  in  another, 

(^i)  I  Vent.  %ii. 
Vol.  II.  S  makes 
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4  824.        makes  a  bargain  with  the  captain  of  the  ship  to  exchange 
J^    " "  it  for  another.     Is  there  any  fraud  in  that  ?     I  say  nix 

UlCHARDSON  n     ,  ,.^  ,  1         1  J 

^.  I  am  aware  of  the  dinerence  between  a  l^al  and  a 

•Mellish.  moral  fraud.  I  see  no  legal  fraud.  I  see  nothing  in 
public  policy  against  this  sort  of  exchange  being  efifected. 
It  appears  to  me  there  would  be  nothing  corrupt}  *- 
nothing  improper  in  it;  if  not,  then  there  is  nothing  to 
arrest  the  judgment  on  the  ground  of  illegality.  Bat 
we  have  been  referred  to  many  cases,  and  to  an  act  of 
parliamaiit.  That  act  confirmed  the  view  I  had  taken 
of  the  case.  I  had  thought  that  a  contract  of  this  de- 
scriptionwas  not  to  be  set  aside  on  what  persons  refining 
and  refining  might  imagine  to  be  firaud,  but  that  there 
must  be  that  clear,  broad,  palpable,  corrupt  proceeding 
which  is  spoken  of  in  that  act  That  act  shews  the  utmost 
extent  to  which  the  legislature  intended  to  go,  and  beyond 
which  we  cannot  go.  In  that  act,  which  iq)plies  to  offices 
of  the  East  India  Company,  as  well  as  offices  under 
government,  it  is  enacted  that  if  there  is  a  sale  of  any 
office,  it  is  void.  In  every  section  it  appears  there  must 
be  some  corrupt  pecuniary  consideration.  I  agree  that 
it  is  not  necessary  the  party  should  directly  get  money  by 
it,  -—  if  it  is  done  circuitously,  — -  if  by  the  interest  made, 
the  pecuniary  advantage  can  be  gotat,  that  will  do.  But 
the  legislature  never  meant  to  carry  this  doctrine  of  cor- 
ruption further  ;  that  is  quite  clear  from  the  words  they 
have  used ;  for  the  word  is  "  money ;"  and  the  terms 
relating  to  money  are  used  in  every  section  with  that 
extent  of  phraseology  which  embraces  every  case,  (what- 
ever artifice  is  used,)  where  the  basis  of  the  transac- 
tion is  corruption  between  the  parties.  That  is  the 
species  of  corruption  which  tlie  act  has  described.  That 
gives  us  the  rule ;  beyond  that  we  are  not  warranted  in 
going;  for  if  the  legislature  had  thought  that  every  bar- 
gain of  this  description  was  to  be  prevented,  the  legisla- 
ture would  not  have  said,  you  are  to  consider  if  there 
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is  a  mere  pecuniary  corruption,  or  something  in  the       1824* 
nature  of  pecuniary  corruption,  sufficient  to  avoid  the  »  charmok 
baigain,  but  they  would  have  gone  on  to  say,  there  shall  v, 

be  no  bargain,  no  tying  up  of  the  hands  of  those  who  have  Meluot. 
to  do  with  the  appointment  to  the  command  of  East  India 
ships  — all  those  appointments  shall  be  made  without 
bias,  the  party  shall  come  uninfluenced,  and  not  restrict 
himself  from  appointing  again  as  soon  as  the  voyage  is 
made.  It  is  quite  clear  the  legislature  would  use  words 
of  that  sort  if  they  had  intended  it  But  they  knew  how 
impossible  it  was  to  regulate  transactions  by  such  vision- 
ary notions  as  these.  They  introduced  only  corruption  as 
the  thing  which  they  could  act  upon,  that  is  personal 
corruption,  pecuniary  advantage,  or  something  in  the 
nature  of  it*  It  is  not  proved  that  Captain  Richardson 
ever  did  derive  from  this  transaction  any  pecuniary 
advantage*  It  does  not  appear  on  the  record  that  either 
of  the^  parties  is  to  derive  from  it  any  pecuniary  ad- 
vantage or  emolument  whatever.  The  act,  instead  of 
being  an  authority  in  favor  of  the  Defendant,  is  an 
authority  against  him.  We  were  referred  also  to  a  great 
number  of  cases.  I  will  not  trouble  the  Court  with 
going  over  them,  because  I  stated  when  they  were  cited 
it  was  unnecessary  to  cite  them,  as  they  oi)ly  proved 
that  to  which  the  Court  acceded.  I  never  have  doubted 
that  it  is  an  offence  at  common  law  to  sell  offices.  I 
lave  never  doubted  that  if  a  man  sells  an  office  he 
cannot  maintain  an  action  growing  out  of  such  con- 
tract. That  is  all  that  has  been  decided  by  any  one 
^  the  cases.  The  case  of  Blackford  v.  Preston  was  a 
direct  sale.  In  Card  v.  Hope  it  was  not  a  direct  sale ; 
it  b  distinguishable  from  Blackford  v.  Preston  in  that 
irespect.  It  was  decided  on  the  principle  of  Black-' 
jfitrd  V.  Preston.  Why?  Because  in  Card  v.  Hope^ 
though  there  was  not  a  direct  sale,  there  was  an  indirect 
jsale  of  the  appointment.     It  was  said  to  the  Plain tifi*,  if 
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1824.       you  will  buy  these  shares  you  shall  be  the  captain.    It 
will  occur  to  every  man,  if  the  shares  were  sold  under 
such  circumstances,  something  was  add^  to  the  price  of 
Mellish.     the  shares;  it  was  a  colorable  sale  of  the  command  of  a 
ship.     There  are  expressions  used  by  the  Chief  Justice 
in  that  case  which  seem  to  bear  on  the  present ;  but  die 
expressions  of  every  judge  must  be  taken  with  reference 
to  the  case  on  which  he  decides,  otherwise  the  law  will 
get  into  extreme  confusion.    That  is  what  we  are  to 
look  at  in  all  cases.     The  manner  in  which  he  is  fus- 
ing it  is  not  the  thing ;  it  is  the  principle  he  is  dedd* 
ing.     If  ever  I  could  have  imagined  it  could  have  been 
extended  to  such  a  case  as  this,  I  would  have  protested 
agaii^st,  though  I  could  not  have  prevented  the  decision. 
I  would  in  my  place  have  protested  against  it,  for  I 
should  have  seen  the  injustice  and  confusion  to  which 
such  a  doctrine  would  have  been  liable  to  be  extended. 
I  am  quite  satisfied,  that  not  one  of  the  learned  Judges 
who  decided  that  case  ever  conceived  that  its  authority 
could  be  pressed  to  the  extent  to  which  it  has  been  pressed 
in  this  case.    All  that  was  decided  in  that  case  was  be- 
fore decided  in  Blackford  \.  Ppsstorij  with  this  difference, 
in  Blackford  v.  Preston  the  sale  was  direct,  and  in  Card 
v.  Hope  the  sale  was  indirect.    All  that  the  Court  de* 
cides  in  those  cases  is,  that  that  species  of  sale  is  void  in 
point  of  law.     For  the  reasons  which  I  have  given,  I 
am  decidedly  of  opinion  that  this  rule  for  a  new  trial, 
and  in  arrest  of  judgment,  ought  to  be  discharged. 

Park  J.  I  am  of  opinion  that  none  of  the  grounds 
taken  for  a  new  trial  are  tenable  here.  One  of  the  points 
taken,  and  which  would  be  a  good  ground  for  a  motion, 
was,  that  Lord  Grffbrd  received  evidence  which  he  ought 
not  to  have  received ;  that  was  a  list  of  the  passengers 
which  was  given  in  with  a  view  to  damages.  Captains' 
charges  vary  according  to  the  situations  and  capacities  to 
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payt  of  those  who  come  on  board  the  ship,  and  the  situ- 
ation they  hold,  either  as  cabin  or  steerage  passengers. 
It  is  well  known^  that,  according  to  the  East  India  regu- 
lations, hardly  a  person  goes  to  the  East  India  settle- 
ments whose  death  (if  death  has  taken  place)  is  not 
immediately  recorded  in  the  East  India  Company's 
lx>oks.  What  is  it  that  the  act  passed  in  the  fifty-third 
of  the  late  king  has  in  view  ?  It  imposes  on  the  cap- 
tains of  these  ships  the  following  regulations:  The 
captain  shall,  on  each  voyage,  under  certain  penalties, 
see  that  lists  are  transmitted  to  the  India  house  of  all 
the  passengers  who  go  out  in  the  particular  ships :  the 
words  are,  **  names,  capacities,  and  descriptions  of  all 
persons  on  board,  or  who  shall  have  been  on  board, 
such  ship  or  vessel,  from  the  time  of  the  sailing 
thereof  to  the  time  of  arrival;  and  all  arms  on  board, 
(Mr  which  shall,  during  such  time,  have  been  on  board, 
such  ship  or  vessel^  and  the  several  times  and  places 
at  which  such  of  the  said  persons  as  may  have  died 
or  left  the  said  ship  or  vessel,  shall  have  so  died  or 
left  such  ship  or  vessel,  or  such  of  the  said  arms  as 
have  been  disposed  of,  have  been  so  disposed  of." 
What  is  the  meaning  of  this  ?  Are  not  these  public 
documents?  They  are  transmitted  to  the  Company 
for  general  inspection,  and  have  become  public  docu- 
ments, and  have  been  so  held  by  my  Lord  Chief  Justice, 
in  the  course  of  his  judgment,  as  those  which  are  re- 
ceived every  day  at  GuildhalL  On  that  ground  I  see 
no  objection. 

The  next  point  was  as  to  the  extent  of  damages, 
and  this  branches  itself  into  various  considerations.  It 
is  argued,  that  the  Lord  Chief  Justice  ought  not  to 
Jiave  directed  the  jury  to  find  damages  for  the  two  voy- 
ages* Now,  I  am  of  opinion  that  be  not  only  might, 
but  that  he  was  bound  to  do  so.     Where  is  the  objec- 
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tion  ?  Unless  there  be  something  of  illegality  founded 
on  the  latter  point,  where  is  there  any  objection  to  a 
man's  reciting  in  an  agreement,  that  he  has  contracted 
with  another,  for  four  voyages?  Those  circwnstanoes 
introduced  in  the  argument,  viz.  the  loss  of  the  ship, 
that  she  might  be  wrecked,  that  the  captain  mi^it 
die^  and  many  other  circumstances  of  that  sort,  if 
they  had  happened,  might  have  been  a  good  answer,  for 
you  cannot  deal  with  impossibilities ;  and  if  Mr.  MdUsk 
could  have  shewn  these  things,  or  that  Captain  Bichardr 
son  had  a  '^  permanent  infirmity,"  as  it  is  called  in  an 
act  of  parliament,  all  that  would  have  gone  to  the  action 
itself.  But  then  they  say  there  is  bankruptcy,  and  how 
could  he  contract  under  that  disability?  Is  it  to  be 
supposed  the  Company  would  allow  a  man  under  such 
circumstances  to  go  on  such  a  voyage  as  this  ?  to  which 
I  answer  this,  (inasmuch  as  the  agreement  has  this  very 
proviso,  *'  If  the  company  shall  agree  to  it,)"  if  Mr. 
Meliish  could  have  shown  that  on  account  of  the  Com- 
pany's refusal  to  let  the  bankrupt  go,  he  could  not  com- 
ply with  his  contract,  then  the  plaintijBT  could  not  have  re- 
covered ;  but  Mr.  Meliish  has  no  right  to  defend  himself 
by  saying,  that  he  has  put  it  out  of  his  own  power  to 
fiil61  his  engagement.  I  am  of  opinion  upon  that 
ground  there  is  no  color  for  the  objection. 

The  next  point  is  a  matter  in  which  is  introduced 
the  question  of  legality.  This  is  in  arrest  of  judgment. 
Now,  I  agree  with  my  Lord  Chief  Justice,  if  there  be 
corruption  in  the  agreement,  Mr.  MeUisIt^  being  a  De- 
fendant, has  a  right  to  take  advantage  of  it,  for  in  pari 
delicto  potior  est  conditio  defendentis.  But  I  see  no 
evidence  to  affect  the  plaintiff  with  that  at  all.  I  do  not 
find  that,  but  the  contrary.  We  have  been  pressed  with 
a  variety  of  cases,  two  only  of  which  I  will  mention ; 
the  others  really  have  no  bearing.  It  is  for  the  prin- 
ciple that  I  refer  to  those  cases,  and  not  for  the  facts. 
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The  case  otCard  v.  Hope  is  the  last  case,  and  Black'       1824. 
Jbrd  V.  Preston  is  the  other ;    I  concur,  as  &r  as  is-  ne- 
cessary,   in   the  judgments   given   in    those   respective 
cases.     The  judgment  given  by  my  Lord  Chief  Jusr     Melush. 
tice  Abbott  was  very  elaborate ;    but  though  I  concur 
with  the  judgment  in  that  case,  I  am  by  no  means  pre- 
pared to  agree  with  every  dictum  in  that  judgment.     I 
am  quite  satisfied  that  the  reference  to  general  policy 
in   Aat  case,  by   my   Lord  Chief  Justice  Abbott^  was 
going  further  than  was  absolutely  necessary,  and  I  think 
there  is  nothing  here  to  shew  iUegality.  I  enter  no  further 
into  the  question  now  than  to  say,  that  it  strikes  me  the 
mutual  engagements  contained  on  the  face  of  this  agree- 
ment, declaring,  that  provided  you  will  do  so  and  so,. 
I  will  do  so  and  so,  are  a  sufficient  consideration  to 
support  the  declaration.      Is  there  any  corruption  in 
them  ?     I  cannot  say  that  any  thing  is  corrupt  in  the 
agreement,  unless  it  be  considered  as  corrupt,  or  as  a 
wicked  and  a  wrong  thing  for  any  man  to  appoint  a  re- 
spectable person,  whose  merits  and  abilities  he  knows, 
for  8  prospective  voyage.    I  cannot  go  along  with  that*. 
On  the  contrary,  I  am  quite  satisfied  that  if  a  man  has 
an  object  in  view,  for  such  and  such  of  his  relations,  or 
for  any  respectable  man  skilfiil  in  the  navigation  of  ships, 
he  may  reasonably  be  anxious  to  secure  hi&  services  for 
all  the  voyages  that  the  ship  has  to  perform  under  the 
Company,  provided  they  should  consent.     So  far  firomi 
thinking  it  an  illegal  consideration,  it  seems  to  me  a 
most  meritorious  one,  one  which  a  sensible,  prudent^ 
judicious  ship-owner  would  be  very  likely  to  act  upon., 
For  these  reasons  I  am  of  opinion,  the  rule  ought  to  be. 
discharged. 

BuBUOUGH  J.     When  they  argued  this  case  at  the, 
bar  in  arrest  of  judgment,  it  was  said  there  was  no  con-. 
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sideration,  and  if  there  was  it  was  illegal.  Now  the  count 
happens  to  be  framed  in  a  way  that  avoids  all  possible 
question.  It  states  the  whole  agreement  as  it  existed, 
and  then  states  mutual  promises ;  and  it  is  clear  that 
there  is  something  to  be  done  on  each  side :  (lie  one  is  a 
good  consideration  for  the  other.  Whoever  reads  the 
count  will  see  something  is  to  be  done  on  each  side; 
that  has  been  held  to  be  a  good  consideration.  The 
declaration  is  framed  upon  that.  Then  the  next  point 
is,  that  it  is  illegal.  I  am  of  opinion,  that  on  the 
fiice  of  this  count  there  is  no  illegality.  If  it  be  illega], 
it  must  be  illegal  either  on  the  ground  that  it  is  against 
public  policy,  or  against  some  particular  law.  I,  for 
one,  protest,  as  my  Lord  has  done,  against  arguing 
too  strongly  upon  public  policy ;  —  it  is  a  very  unruly 
horse,  and  when  once  yoU  get  astride  it  you  never 
Iluow  where  it  will  carry  you.  It  may  lead  you  from 
die  soiind  law.  It  is  never  argued  at  all  but  when  other 
points  fail.  Why  should  you  not  enter  into  such  a 
contract,  independent  of  public  law  ?  I  know  no  law 
against  it ;  I  see  no  public  policy  against  it  at  all.  The 
I^islature  do  not  consider  the  East  India  Company  as 
a  public  company ;  they  may  in  some  senses,  but  not  in 
all.  They  have  the  exclusive  trade  to  the  East  Indiesy 
and  employ  persons  (not  in  what  may  be  considered  as 
offices)  to  command  ships;  they  own  ships;  all  this 
is  in  the  course  of  private  trade,  and  so  far  public 
policy  does  not  relate  to  such  a  subject.  They  have  a 
right  to  make  bye-laws  to  regulate  that  trade.  As 
to  the  point  of  public  policy,  a  great  deal  has  been 
said,  many  cases  have  been  mentioned,  and  in  Bladk" 
ford  V.  Preston^  a  great  number  of  general  phrases  were 
made  use  of  by  the  learned  Judge.  But  you  ought 
not  to  govern  courts  of  justice  by  general  expressions 
used  in  the  administration  of  the  law.  They  may  have 
some  weight,  but  they  ought  not  to  govern;  you  must 
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look  to  what  the  point  of  dedsion  was*    I  only  need        1824. 
read  the  point  of  decision  from  the  di^^t  of  the  case.  ^       ' 

B  TfTH  A  RPBfHff 

which  puts  it  out  of  questicm  that  it  has  any  thing  to  do  ^, 

with  this  case.  The  Digest  says  (a)  «  A  sale  (by  the  Mblush. 
ownor)  of  the  command  of  a  ship  employed  in  the  Ead 
India  Company's  service,  without  the  knowledge  and 
against  the  bye-laws  of  the  Company,  is  illegal ;  and  the 
contract  of  sale  cannot  be  the  foundation  of  an  action.'' 
Every  body  knows,  when  you  are  on  the  bye-laws,  when 
a  party  is  contracting,  with  a  view  to  the  bye-law,  a  sale 
against  it  would  be  void.  We  know  that  all  these  cap- 
tains of  ships  act  under  charter-parties ;  if  the  charter** 
parties  incorporate  the  bye^laws  in  them,  that  is  a  matter 
which  is  to  govern  the  contract ;  if  they  act  i^inst.the 
bye*law,  there  is  an  end  of  the  contract  beyond  all  ques^ 
tioiL  We  thai  come  to  the  5ye-law  itself:  whoever  lodia 
at  it  will  see  that  it  has  nothing  to  do  but  with  pecuniary 
sales.  Suppose  the  Defendant  is  driven  out  of  that,  then 
he  resorts  to  another  point,  under  the  act  of  parliament 
49  G.  S.  I  know  the  act  to  which  it  relates  was  an  act 
relating  to  the  sale  of  public  <^ces;  the  statute  of 
JBAdw  €.  This  act  c^  49  6.  S.  is  made  to  extend  that 
act  to  other  matters.  What  does  it  extend  to  ?  It  ex* 
tends  to  offices  belonging  to  the  East  India  Company. 
Who  ever  heard  of  the  situation  of  a  captain  being  an 
office  ?  The  East  India  Company  stand  in  a  two-fold 
situation,  they  are  a  trading  company  and  they  are  a 
territorial  company ;  and  this  statute  relates  to  offices  in 
the  latter  respect.  It  will  turn  out  to  have  no  relation  to 
the  office  of  a  captain  of  a  ship ;  that  is  an  employment, 
not  an  office.  Then  we  come  to  damages.  It  is  enough 
to  say,  with  respect  to  damages,  that  the  contract  is  for 
four  voyages,  and  the  breach  is,   ^^  you  have  by  your 
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1824.       own  actf  by  the  disposal  of  the  ship,  prevented  the  pos^ 

Sjchardson  ^^"^^^  ®^  complying  with   your  own   contract/*^    The 
V  question  is,  what  damages  shall  be  awarded  for  the  breach 

^^■"•*^-  of  this  contract  ?  That  the  contract  is  broken,  no  one 
can  doubt.  You  cannot  appoint  because  you  have  sold 
your  ship.  The  quantum  of  damages  is  for  the  jury ; 
whether  they  give  more  or  less  is  nothing  to  us.  Th^ 
liave  judged  of  that  and  have  given  7,500/*,  which 
goes  to  comprdiend  the  whole  loss  of  the  first  and 
second  voyages.  They  may  have  given  a  greater  part 
for  the  first  and  less  for  the  second ;  they  have  given 
that  sum,  however,  which  does  not  seem  more  than  they 
were  warranted  to  give  by  the  evidence.  Then  we  come 
to  the  question  as  to  the  admissibility  of  evidence. 
Enough  has  been  said  on  that  subject;  it  is  impossiUe 
to  maintain  any  objection  to  the  list  of  passengers.  That 
list  is  made  out  under  oath,  it  is  preserved  for  public 
purposes,  for  the  use  of  all  the  kingdom;  for  every  in- 
dividual. It  is  a  public  paper,  and  must  be  governed  by 
the  same  rules  as  other  public  papers.  Considering  the 
whole  of  the  case,  it  does  appear  to  me,  after  all  the  ar- 
guments we  have  heard,  that  there  is  no  groui;id  for  a 
new  trial,  or  for  arresting  judgment 
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n^HIS  was  an  action  against  the  sheriff  of  EsseXf  for  Semile,  tiat 
alleged  extortion  in  the  execution  of  a  >?.  fa*  asaihst  the       ?"  *^     ^* 

^  ^  ./       o  r.  46.  expences 

Plaintiff.     The  declaration  commenced  by  stating,  that  of  execution 

by  a  certain  act  of  parliament,  made  at  the  parliament  of  include  ex- 

the  Lady  Elizabeth^  late  queen  of  England^  at  a  certain  ^^|.. 

session  thereof,  holden  at  Westminster^  in  the  county  of      There  is  no 

Middlesex  J  and  b^un  on  the  29th  day  of  Octoberi,  in  ^^^ 

the  twenty-ninth  year  of  her  reign,  entitled  ^*  an  act  to 

prevent  retortion  in  sheriff,  &;c.,  it  was  enacted,  &c.," 

and  then  alleged  that  the  writ  against  the  Plaintiff  was  in* 

dorsed,  ^^  to  levy  78/.  125.  6d,  besides  interest,  to  accrue 

due  on  the  sum  of  73/.  35.,  from  the  10th  day  of  JR?6- 

numfj  182S,  and  besides,  &;c.,  to  witj  sheriff^s  poundage, 

cffieer^s  fees,  and  expences  cf  levying!^     At  the  trial, 

Essex  hent  assizes,  1824,  it  appeared,  that  in  fact  the 

writ  was  indorsed,  *^  Levy  78/.  125.  ^d.,  besides  interest^ 

to  accrue  due  on  the  sum  of  73/*  35.,  from  the  10th  of 

February  J  1823,  and  besides,  S^c!^    The  warrant  to  the 

sheriff's  officer  was  in  the  same  words.     Under  this 

warrant  the  Plaintiff's  goods  were,  at  his  own  request, 

tipon  his  agreeing  to  pay  the  usual  charges,  and  upon  his 

signing  an  authority,  sold  by  auction,  and  the  officer 

made  deduction  for  the  following  charges : 

£.    5.    d* 
Ij&vy  fees,  three  journeys    -    -    -    2     2     0 

Taking  an  inventory     -        -        -  1  1  0 

Keeping  possession  fourteen  days  2  9  0 

Sheriff's  poundage       -         -         -  3  8  6 

Postage  and  expences  -         -  0  4  6 

A  ver- 
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1824.  ^  verdict  having  been  found  for  the  Plaintiff, 


Lansies  Serjt,  in  the  last  term,  obtained  a  rule  nisi  to 
set  aside  this  verdict  and  enter  a  nonsuit,  or  to  arrest 
the  judgment,  on  the  following  grounds.  First,  that  the 
indorsement  on  the  writ,  and  the  statute  and  common 
law,  only  authorised  the  sheriff's  officers  to  levy  the  ex* 
pences  of  execution,  and  not  the  expetK^  of  levying ; 
that  the  expences  of  execution  comprised  only  the  costs 
of  the  writ,  sheriff's  poundage,  and  officer's  fises ;  and 
that,  therefore,  where  the  declaration  added  ^^  expences 
of  levying^"  it  was  a  variance  from  the  writ. 

Secondly,  that  the  recital  of  the  statute  of  Elizabelk 
was  erroneous,  as  there  was  no  session  of  parliament 
which  commenced  on  the  29tli  of  October^  in  the  29th 
year  oi  Elizabeth* 


Toddy  Seijt.,  who  shewed  cause,  contended,  that 
since  the  4S  G.  S.  c.  46.,  which  authorises  the  Plaintiff 
to  levy  poundage,  fees,  and  expences  of  execution,  over 
and  above  the  sum  recovered  by  the  judgment,  expences 
of  levying  were  expences  of  execution  within  the  spirit 
of  that  act;  but  that  at  all  events  those  words  having 
been  inserted  in  the  declaration  under  a  scilicet^  might 
be  rejected  as  surplusage. 

Lawes  and  Wilde  S^rjts.  were  heard  in  support  of  the 
rule. 


Best  C.  J.  We  ought  to  see  our  way  clearly  before 
we  determine  this  to  be  a  variance,  which  always  goes 
against  the  justice  of  a  case;  and  though  it  is  sometimes 
difficult  to  make  out  the  meaning  of  words  in  an  act  of 
parliament,  I  cannot  think  that  *^  expences  of  execution" 
means  only  the  costs  of  the  writ :  but  at  all  events,  the 

words 
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words  introduced  into  the  declaration  are  only  surplus- 
age, and  may  be  struck  out.  However,  as  to  the  point 
urged  in  arrest  of  judgment,  there  is  a  case  in  2  BL 
Rep*  (a),  and  another  in  Andersouj  which  clearly  shew 
that  there  was  no  parliament  roll  for  the  twenty-ninth  of 
Elizabeth.  Till  the  period  when  the  day  of  passing  the 
act  was  stated  in  the  margin,  acts  of  parliament  had 
relation  to  the  first  day  of  the  session,  and  the  session 
in  question  commenced  in  the  28th  of  Elizabeth.  (&)  The 
rule,  therefore^  must  be  made  absolute  for  the  arrest  of 
jadgment. 


1624. 


RUMSEY 
TUVNELU 


Park  and  Burrouoh  Justices  concurred. 

Rule  absolute. 


{a)  Savage  v.  Smiti^  %  BL  not. 


{b)%M.lSS.i%i^. 
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frouqm* 


Jufy  %.  £l  WORTHY  V^  BlBD» 

An  agreement    j^SSUMPSTT  xspoa  an  agreement,  in  which  one  of  the 

to  duco^iM  oonditioBs  precedent  to.  and  considerations  for.  the 

an  mdictment  *• 

(eren  tuppcw-  Defendantfs  undertaking,  was,  that  all  indictments  which 
u^mk  an  [lad  been  brought  and  preferred^  and  which  were  then 
J^^jWjm  still  pending,  for  any  matter  or  thing  done  or  said  by 
only  be  ef-  the  Defendant  and  his  wife,  or  either  of  them,  or  by 
^^^  their  respective  relations  and  servants,  or  any  or  either 
nd's  entering  of  them,  relating  to  or  connected  with  the  conduct 
np  a  nolle        either  of  the  Defendant  or  his  wife,  and  all  actions  thai 

pending  against  any  other  person,  for  criminal  convers- 
ation with  the  Defendant's  wife^  should  be  discontinued: 
and  it  was  averred,  that  all  such  indictm^its  and  actions 
<  had  been  wholly  discontinued,  and  not  further  pro- 
ceeded with/ 

At  the  trial  before  Bosanquet  Serjt  Somerset  Lent  as- 
sizes, 1824,  it  appeared,  that  three  indictments  which 
were  pending  against  the  Defendant  at  the  quarter  ses- 
sions, when  the  agreement  was  executed,  had  been  after- 
wards removed  by  certiorari  into  the  King's  Bench,  and 
that  no  noUe  prosequi  had  been  entered  up,  whereupon 
the  learned  serjeant  thinking  the  Plaintiff  had  fdled  to 
establish  his  averment  respecting  the  discontinuance, 
directed  a  nonsuit. 

PeaJce  Serjeant  having  obtained  a  rule  nisi  to  set  aside 
this  nonsuit, 

PeU  Seijt,  who  was  to  have  shewn  cause,  was  stopped 
by  the  Court. 

Peakcj 
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Peake^  in  support  of  his  rule,  urged,  that  an  agree- 
ment to  discontinue  an  indictment  could  not  be  taken  in 
its  strict  technical  sense,  since  no  one  but  the  Attorney- 
General  had  authority  to  enter  a  noUe  prosequi ;  but  that 
the  language  of  all  contracts  must  be  taken  with  refer* 
ence  to  the  subject  matter  and  the  situation  of  the  con- 
tractor, and  all  that  was  meant  here  was,  that  the  pro- 
secutor should  abstain  from  taking  further  steps. 

Best  C.  J.  Discontinuance  means  putting  an  end  to 
the  prosecution ;  perhaps  that  cannot  be  done  without  a 
violation  of  law,  and  if  so^  this  agreement  was  ill^al;  if 
it  could  be  done,  it  has  not  been  done  in  this  instance,  for 
the  prosecutor  might  have  caused  a  noUe  prosequi  to  be 
entered  up  by  means  of  the  Attorney-General,  or  he 
might  have  called  the  Defendant  into  court,  and  omitting 
to  adduce  evidence,  might  have  procured  an  acquittal. 
Whether  an  agreement  to  such  effect  would  have  been 
legal  I  do  not  now  decide.  The  discontinuance  stipu- 
lated for  in  this  agreement  has  not  been  effected,  for  the 
word  means  the  same  as  in  a  civil  suit ;  that  is  putting 
an  end  to  the  suit  in  a  l^al  way.  The  present  rule^ 
therefore,  must  be 

Discharged. 
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July  3.  MoRisoN  V.  Gray  and  Another. 

H.  shipped  nPROVER  to  recover  the  value  of  goods  which  ]>^ 

L^  to  the  or-"  fendaiits  had  received  as  wharfingers,  at  their  wliarf 

derof,  and  for  in  London.     The  goods  were  shipped  in  January^  1823^ 

P.  m  London,  r     jjazkll^  a  merchant  at  Dundecy  by  order  of  John 

H.  having  as-       "^  1  «         1 

certained  Parky  oi  LondoUy  merchant;  but  some  days  after,  the 

shortly  after      shipment  HazieU  ascertained  that  Park  had  stopped 
beenfor^         payment,  and  he  then  indorsed  and  forwarded  the  bill 
warded  that      of  lading  to  the  Plaintiff  in  London^  with  directions  to 
stopped  ^j^^  possession  of  the  iroods.     The  Defendants  refused 

payment,  in-  '^  ^ 

dorsed  and        to  deliver  the  goods  to  Plaintiff,  but  delivered  them  to 

forwarded  the  ^j^^  Pettitty  an  insolvent  to  whom  Park  had  transferred 
to  Plaintiff,  themr  HazieU  transmitted  and  returned  to  Park  certain 
who  de-  bills  of  exchange,  with  which  he  had  paid  for  the  goods; 

gc^tf  dV  ^^  ^®  ^"^^  ^^^^^  ^*'^  Giffin-d  {London  sittings  after 
fendants,  last  Hilary  term)  the  Plaintiff  proved  the  indorseknent 

wharfingers,      ^f  ^^  ^111  of  lading  to  himself,  but  omitted  to  prove  that 

in  whose  ciis— 

tody  they  he  had  given  any  value  for  it,  which  the  learned  Judge 
^^^^i«*  thought  he  ought  to  have  established :   he  contended, 

havine^refus^  however,  that  the  whole  transaction  between  Park  and 
to  deliver  the    Pettitt  was  a  fraud,  and  a  verdict  w^  found  for   him, 

^.^*,*?  ?*'""  subject  to  the  Defendant's  moving  fb  set  it  aside  and 
tiff:  Held,  ^  .  ,  ,       ^ 

that  he  had  a    enter  a  nonsuit  on  that  ground. 

sufficient  title  ^ 

them  in^trover.       Vaughan  Serjt.  having  obtained  a  rule  nisi  to  that 

effect,  was  now  called  on  by  the  Court  to  support  his 
rule.  He  contended,  that  the  property  was  too  clearly 
vested  in  Park  to  admit  of  HazieWs  having  recourse  to 
a  stoppage  in  transitu;  but  that  even  if  he  could  have 
done  this,  it  was  a  mere  right  which  he  could  not  trans- 
fer; 


iH  THE  Fifth  Ybar  of  GEO.  IV. 


»i 


er  ;  and  therefore  the  action  ought  to  have  been  brought 
in  his  name,  and  not  in  the  Plaintiff's,  as  the  mere  in- 
dorsement'of  the  bill  of  lading  to  the  Plaintiff,  without 
any  valuable  consideration,  would  not  confer  a  sufficient 
property  to  enable  him  to  sue  in  trover.  It  had  never 
been  contended,  that  tlie  transfer  of  a  bill  of  lading 
would,  like  the  transfer  of  a  bill  of  exchange,  confer  a 
right  to  sue.  Coxe  v.  Harden  {a)i  and  Waring  v.  Cox  (i), 
were  referred  to. 


18124. 


Best  C.  J.  This  is  a  clear  case,  and  distinguishable 
firom  that  of  Waring  v.  Cox,  on  the  ground  that,  at  the 
time  of  the  Pldlitiff's  demand,  these  goods  were  in 
tramsiiu.  It  was  set  up  as  a  defence,  indeed,  that  the 
goods  had  been  consigned  to  Park,  and  by  him  trans- 
ferred to  Pettitt:  and  if  this  was  so,  HazielPs  right  of 
stoppage  and  the  Plfdntiff's  right  of  action  were  gone : 
bat  we  must  assume,  that  the  jury  thought,  upon  the 
whole  transaction,  that  Pettitt  had  no  claim ;  and  the 
only  question  for  us  afler  verdict,  is,  whether  Haziell, 
having  a  right  to  stop  in  transitu,  he  has  vested  a  right 
of  acticm*  in  the  Plaintiff  by  indorsement  of  the  bill  of 
lading*  I  agree  with  Lord  EUenborougk,  that  it  is  not 
every  transfer  of  such  a  bill  which  will  transfer  such  a 
right ;  but  this  was  a  fair  and  usual  transfer,  and  HazieU 
havmg  a  right  to  stop  in  transitu,  ought  not  to  have 
been  compelled  to  go  to  London  himself,  but  might,  for 
the  sam^  purpose,  invest  the  Plaintiff  with  a  right  to  the 
goods ;  and  he  could  not  do  thb  more  efficiently  and 
correctly  than  by  the  general  mode  of  transferring  a  bill 
of  lading.  By  so  doing  he  has  conferred  a  special  pro- 
perty in  the  Plaintiff  sufficient  to  entitle  him  to  maintain 
an  action  of  trover.  The  only  ground  for  hesitation  is, 
tfi|it  in  Coxe  v.  Harden  the  judges  doubted  whether  such 
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(b)i  Campb.  369. 
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an  instrtiineQt  could  pass  such  a  right  But  the  grDund 
of  decision  in  that  case  was,  that  the  right  of  stoppage 
in  transitu  was  at  an  end ;  here  it  continued.  The  doe- 
trine  touching  bills  of  lading  is  of  exceeding  convenienoe 
to  commerce ;  the  owner  cannot  always  follow  his  goodis 
to  a  distance ;  he  can  only  protect  himself  in  many  in- 
stances, by  transferring  the  bill  of  lading ;  and  We  should 
defeat  the  justice  of  this  case  if  we  were  to  hold  other- 
wise upon  the  present  occasion. 


Park  J.  The  only  doubt  which  I  have  ^tertained 
w^s  occasioned  by  what  was  hinted  by  the  Judges  in 
Coke  V.  Harden ;  but  the  decision  in  that  ease- turned  on 
another  point,  natnely,  that  the  ttansitus  was  at  an  end ; 
and  It  affi^rds  no  authority  for  us  to  act  <m.  There  are 
many  instances  in  which  such  a  transfer  as  the  present 
has  been  deeihed  sufficient  to  confer  a  right  of  action. 
In  the  present  case  justice  has  been  done,  and  the  ver- 
dict must  stand. 


BuRRouGH  J.  concurring,  the  rule  was 


Discharged. 


i*4. 


JU- 


Jttfysi 


Redfern  and  Others  v.  Smith. 


The  verdict      HTHIS  was  a  writ  of  waste,  upcMi  the  statute  of  Gbu- 

fw  the  Plain-  ^^^^      ^^  ^j^^  jq^j^  jr^n/  JssizeSy  1824,  ^  verdict, 

tiff  in  a  wnt  ,        ,  "^  '  '  ^ 

of  waste  ought  under  the  direction  of  the  learned  judge  who  ptesided» 

to  find  the       ^^  found  for  the  plaintiff,  damaces  50/. 
place  watted. 

Vaugkan  Serjt,  for  the  Defendant,    obtained,   last 
term^  a  rule  nisi  to  set  aside  this  verdict  dnd  have  a  new 

trial. 
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trialf  oa  the  ground  that  the  jury  ought,  in  this  pro- 
ceeding, to  have  found  the  place  wasted,  and  that  having 
omitted  to  do  so,  it  was  impossible  to  enter  judgment 
on  the  posied.  Vin.  Mr.  Waste,  B.  a.  Fiiz.  Jbr.  Waste, 
pL  111. 


1824. 


REDFERtf 
01. 

Smith.  . 


PeU  Seijt.  shewed  cau^  and  cited  Greene  v.  Cole  (a), 
but 

The  Court  held  it  was  impossible  the  verdict  could 
be  sasCafaied,  all  the  entries  being  per  visum  jiuratorUm, 
and  finding  the  place  wasted. 

Rule  absolute  for  a  new  trial,  unless  the  parties 
should  agree  before  the  end  of  the  term. 

(a)  %SawuL%s%* 


GiusA8LY  t;.  Codling  and  Another. 


Julj  $> 


^"PHE  Plaintiff  declared  against  the  defendants  in  case, 
for  shutting,  and  keeping  shut,  a  gate  across  a  pub- 
lic highway,  and  thereby  compelling  the  Plaintiff  who 
"Was  driving  three  laden  asses,  to  go  back  and  perform 
^is  journey  by  a  very  circuitous  route. 

The  object  of  the  action  was  to  establish  a  right  of 
At  the  trikl,  before  HuUack  B.,  and  a  special  jury, 
fiij^.  Nc^tif^ham  LerU  Assw&i,  1824,  the  Plaintifi^  a 
ooal-higgler,  proved  th6  right,  alid  the  disturbance 
^>f  it  by  the  Defendants,  as  alleged  in  the  declaration, 
^t  appeared  that  he  was  in  the  habit  of  passing  up  and 
^down  the  road  with  coals ;  that  upon  the  day  in  ques- 
^tton  he  had  been  delayed  four  hours,  and  that  he  could 

T  2  perform 


The  being  de« 
layed  four 
hours  by  an 
obstruction  in 
a  highway, 
and  thereby 
being  pre- 
vented from 
performing 
the  same  jour- 
ney as  many 
times  in  a  day 
as  if  the  ob- 
struction had 
not  existed,  is 
a  sufiBcient  in- 
jury to  entitle 
a  party  to  sue 
the  obftructor. 


964 


t8M. 


Oreasly 
Codling. 
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perform  his  journey  three  iimes  a  day  on  tlie  road  in 
which  he  had  been  interrupted,  but  not  so  often  ^  the 
circuitous  route. 

.  The  learned  judge  directed  the  jury,  that  if  a  party 
had  sustained  injury  or  expence,  by  the  obstruction  of 
a  public  way,  that  was  a  ground  of  action ;  but  that  it 
would  be  outrageous  if  every  individual  could  brii^  an 
action  for  every  obstruction.  The  jury  found  a  verdict 
for  the  Defendants. 


Vaughan  Serjt,  in  the  last  term,  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  have  a  new  trial,  on  die 
ground  that  the  jury  had  been  misdirected,  and  that  the 
suffering  of  inconvenience  would  give  the  plaintiff  a 
right  to  damages,  although  he  should  not  have  incurred 
personal  injury  or  expence.  He  cited  Rose  v.  liCles.  {a) 

Pell  Seijt.,  who  showed  cause  against  the  rule^  cited 
Hubert  V.  Graves {b);  Year  Booky  27 H.S.  27.  Moore,lSO. 
Fineux  v.  Hovenden  (c) ;  Paine  v.  Partrich  {d) ;  Chiches- 
ter V.  Lethbridge  {e\  and  Dwmford's  note  to  that  case,  to 
shew  that  the  mere  inconvenience  of  delay  was  not  a 
sufHcieut  injury  to  entitle  a  party  to  sustain  an  action, 
but  that  he  must  allege  and  prove  some  further  and 
special  damage. 

Best  C  J.  This  is  a  rule  calling  on  the  Defendants 
to  shew  cause  why  the  verdict  found  for  thent  should 
not  be  set  aside,  on  the  ground  of  a  mbdirection  by  the 
learned  judge  who  presided  at  the  trial,  and  it  appears 
to  us  that  the  direction  was  wrong,  and  that  the  verdict? 
ought  not  to  stand.     On  the  declaration  it  appears  that 


(a)  4Jlf.&^.  xox. 

(4  z  Sip.  N.  P.  C.  148. 
(r)  Cro,  Eliz.  664. 


i^J)  Cartb.  193 


the 
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ihe  Plaintiff  possessed  three  asses,  and  was  driving 
them  along  the  public  way :  that  while  he  was  so  using 
the  way  one  of  the  Defendants  shut  a  gate,  and  obliged 
him  to  take  a  moi*e  circuitous  course;  and  this  statement 
has  been  made  out  in  evidence.  The  question,  ther&- 
for^  is,  whether  a  man  travelling  along  the  high  road, 
can  maintain  an  action,  (not,  if  he  is  stopped  by  the 
road  being  casually  out  of  repair,  but)  if  he  is  stoi^>ed 
by  the  hand  of  the  Defendant.  We  cannot  determine 
here  what  was  the  object  or  end  of  the  journey,  or  what 
injury  the  Plaintiff  sustained  in  the  pursuit  of  that  ob* 
ject,  —  that  the  jury  must  determine ;  but  can  he  main- 
tain an  action  for  this  obstruction?  It  has  been  contended 
he  canno^  unless  he  proves  a  special  damages  but  even* 
in  a  case  of  public  nuisance,  if  any  one  has  been  distin«* 
gaished  in  injury,  he  may  sue  the  offender,  and  the 
many  old  cases  which  have  been  cited  do  not  apply, 
because  in  those  cases  no  special  damage  was  alleged, 
whereas  in  the  present  it  has  been  distinctly  stated.  In 
the  case  in  Carihew,  indeed,  there  is  an  expression  is 
fiivour  of  the  Defendants,  namely,  that  the  action  mil 
only  lie  for  a  personal  injury,  and  not  for  a  mere  injury 
by  delay.  I  cannot  see  the  difference,  because  injury 
from  the  one  cause  may  be  quite  as  prejudicial  as 
injury  from  the  other;  but  the  ground  of  decision 
in  that  case  was,  that  no  special  damage  was  stated. 
In  JBose  v.  Milcs^  which  was  long  subsequent  to  the 
case  in  Espinasscj  Lord  EUenborough  says,  *'  This  is 
something  more  substantially  injurious  to  this  person 
than  to  the  public  at  large,  who  might  only  have  it  in 
contemplation  to  use  it,  and  he  has  been  impeded  in 
his  progress  by  the  Defendants  wrongfully  mooring 
dieir  barge  across,  and  has  been  compiled  to  unload, 
and  to  carry  his  goods  over  land,  by  whidi  he  has  in- 
curred expence,  and  that  expence  caused  by  the  act  of 

T  3  th^ 


1824^. 


Greasly 

v.- 
Codling^ 


see 
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Greasly 
Codling* 


the  Defendants :  if  a  man's  time  or  hisf  money  are  of 
any  value^  it  seems  to  me  that  this  Plaintiff  has  shewii 
a  particular  damage/'  I  cannot  distingtush  Base  v.  Miles 
from  the  present  case ;  in  that,  as  in  the  present,  the 
nature  of  the  injury  appeared  upon  record,  and  it  re- 
sembled that  of  which  the  Plaintiff  complains,  in  all 
respects,  except  that  the  public  way  was  a  canal  instead 
of  a  road,  and  the  party  was  obstructed  by  a  barge 
instead  of  a  gate.  The  judges  delivered  their  opinions 
seriatim^  that  where  any  damage  was  incurred,  an  action 
would  lie.  On  the  authority  of  that  case,  and  the  rea- 
son of  the  thing,  this  verdict  must  be  set  aside. 


Park  J.  Paitie  v.  Partrich  is  clearly  distinguishable 
from  the  present  case,  for  the  thing  complained  of  was 
only  a  common  nuisance ;  the  Plaintiff  had  suffered  no 
particular  injury,  and  the  judgment  was  g^ven  on  that 
ground.  The  court  said  the  action  would  not  lie  unless 
a  particular  injury  had  been  incurred,  and  the  expres- 
sions of  the  judges  that  seem  to  make  for  the  present 
Defendants,  are  only  put  by  way  of  instance.  But  Rose 
V.  Miles  is  precisely  the  same  as  the  present  case,  and 
the  Plaintiff  is,  therefore,  entitled  to  make  his  rule 
absolute. 


BuRROUOH  J.  The  question,  in  all  these  cases,  is, 
whether  the  inconvenience  complained  of  is  general,  or  a 
particular  inconvenience  of  the  party  complaining :  that 
is  the  point  of  the  decisions,  and  who  can  doubt  about 
the  particular  injury  in  the  present  case?  A  man 
travelling  with  asses  is  stopped,  and  obliged  to  go  by  a 
circuitous  course,  with  an  obvious  loss  of  time  and 
profit;  what  distinction  is  there  in  principle  between 
such  a  case  and  that  of  a  man  who  is  carrying  10,000/. 
wortli  of  goods,  to  arrive  by  a  given  day,  and  is  de* 
prived  of  his  market  by  an  individual  obstructing  the 

14  road: 
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road:   there  was  no  dispute  about  the  facts^  and  the       1824. 

jury  ought  not  to  have  found  a  verdict  for  the  De*  greasly 
fisodants.  v. 

Rule  absolute.  Codling^ 


Hall  v.  Smith  and  Others.  Jufy  3. 


T^Y  the  Birmingham  paving  act,  52  G.  8.  cllS.  s.  93.  Under  the 

it  is  enacted,  that,  *^  in  all  cases  where  a  verdict  -"«^-ff***» 
'  ,  paving  act 

shall  be  found  for  any  Defendant  or  Defeidants  in  such  s%0.$.  c.iz$ 


action  or  suit,  (viz.  any  action  brought  for  any  thing  '^'°^^  ^ 

done  in  pursuance  of  that  act,)  or  the  Plaintiff  or  Plain**  ^^^^  j^  whose 

tiffs  therein  shall  discontinue  the  same  after  the  Defend-  ^vor  a  verv- 

ant  or  Defendants  shaU  have  appeared  thereto,  or  be  non-  *^  ^«  *>««► 

*^^  '  gnren,  are  en- 

suited,  or  i^  upon  demurrer,  judgment  shall  be  given  titled  to  trebfe 

against  such  Plaintiff  or  Plaintiffs,  then,  and  in  every  such  ^^"^  though, 
case^  the  Defendant  or  Defendants  shall  recover  treble  mj^y  ^i^ye 
costs,  and  have  such  and  the  like  remedy  for  recovering  gone  against 
the  same  as  any  De&ndant  or  Defendants  hath  or  have  ^'^^^"^ 
for  recovering  costs  of  suit  in  any  other  case  by  law.'' 

The  present  action  was  brought  against  certain  com- 
missioners under  the  act,  and  persons  employed  by  them» 
A  verdict  having  been  found  in  &vor  of  the  commis- 
sionersy  although  the  Plaintiff  recovered  against  some 
of  the  other  Defendants  (see  antCf  v.  ii.  p.  15&.},  the  pro- 
tbonotary  doubted  whether  he  ought  to  allow,  treble 
costs  to  the  commissioners  who  had  obtained  a  verdict; 
whereupon 

Pell  Seijt.  obtained  a  rule  nisi  for  the  prothonotary 
to  review  his  taxation,   and  allow  the  cominissiemers 

their  costs. 

T  4f  Vaughan 
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Smith. 


Vaughan  Serjt,  who  showed  cause,  cited  Dibben  v. 
Cooke  {a)  as  an  authori^  that  acts  giving  costs  are  con- 
sidered penal,  and  urged  that  the  Court  would  not  visit 
the  PlaintifP  with  a  penalty  for  mere  misjoinder;  he 
contended  that  the  clause  was  only  intended  to  apply  to 
cases  in  which,  before  the  act,  the  party  would  have 
been  entitled  to  single  costs.  If  all  had  been  acquitted, 
all  had  been  entided  to  treble  costs,  because  it  would 
have  appeared  that  the  action  was  vexatious,  in  which 
case  only  tlie  penalty  was  meant  to  apply  ;  but  to  give 
such  a  right  there  ought  to  have  been  an  entire  verdict. 


Best  C.  J.  This  is  an  action  on  the  case,  and  the 
question  is,  whether  four  of  several  Defendants  who 
have  had  verdicts  in  their  favour,  are  entided  to  costs. 
Before  the  statute  of  William^  Defendants  who  had  so 
succeeded  were  holden  not  to  be  entided,  though  they 
had  suffered  considerable  evil,  and  had  been  dragged  to 
the  assizes,  at  great  expence,  without  compensation. 
The  statute  8  &  9  ^.  3.  was  then  passed,  and  was  un- 
fortunately holden,  in  Dibbeti  v.  Cooke ,  not  to  extend  to' 
actions  on  the  case;  but  in  all  the  actions  to  which  it 
applied,  if  one  of  several  Defendants  obtained  a  verdict 
he  was  entitled  to  costs.  The  words  in  this  statute  are 
much  more  extensive,  and  apply  to  every  species  of 
action.  Now,  if  one  Defendant  who  has  a  verdict  in 
his  favour,  is  entitled  to  costs  under  the  statute  of  fV.  5. 
surely  the  Defendants,  who  have  succeeded  in  the  pre- 
sent instance,  are  equally  entitled,  otherwise  we  should 
put  on  this  act  a  more  limited  construction  than  on  the 
act  of  8  &  9  ^.  3. ;  but  the  words  here  are  '^  in  all  cases  ' 
where  a  verdict  shall  be  found  for  any  Defendant  or 
Defendants  in  such  action  or  suit." 


(a)  »  Sir,  1005. 


Park 
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Park  J.  If  we  were  to  put  on  this  statute  the  nai> 
row  construction  which  has  been  contended  for,  we 
should  defeat  the  intention  of  the  l^slature  and  re- 
nounce the  very  principle  on  which  we  have  ah'eady 
decided  in  &vor  of  these  Defendants. 


1824. 


BuRRouGii  J.  The  ground  of  our  former  decision 
shews  that  these  Defendants  are  entitled  to  their  costs 
no^. 

Rule  absolute. 


PococK  V.  Billing. 

T^HIS  was  an  action  on  a  bill  of  exchange,  tried'  before 
Lord  Giffbrd  C.  J.,  at  the  London  sittings  after  last 
Hffafyterm.  Pe// Seijt  had  obtained  a  rule  m'»' for  a  new 
trial,  on  the  ground  that  the  declarations  of  a  former 
holder  of  the  bill  had  been  received  in  evidence,  though 
it  was  not  shewn  that  he  was  in  possession  of  the  bill  at 
the.  time  he  made  the  declarations. 

Vaughan  and  Bo$anquet  Seijts.  shewed  cause ;  but  it 
appearing,  that,  at  the  time  of  the  declarations,  the  bill 
was  not  in  the  hands  of  the  person  who  made  them, 

Best  C.  J.  said,  In  order  to  render  these  declarations 
receivable,  it  ought  to  have  been  shewn,  that  the  party 
making  them  was  the  holder  of  the  bill  at  the  time ; 
they  are  admissions,  and  as  such,  receivable  only  when 
they  are  supposed  to  be  adverse  to  the  interest  of  the 
party. 

Rule  absolute. 


Declarations 
of  one  who 
has  been 
holder  of  a 
bill  of  ex- 
change cannot 
be  received  in 
evidence,  un- 
less they  wefie 
made  while 
the  party  had 
possession  of 
the  bill. 
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Johnson  and  Another  v.  King. 


A  letter  con- 
taining  the 
terms  of  a 
coQtraurt  be- 
tween the 
Plaintiff  and 
Defendantf 
concluded  in 
thete  tenna  — 
<<  of  this  pro- 
position^  it  is 
desirable  that 
I  have  your 
answer  per  re* 
turUf  as  I  can 
have  a  vessel 
to  charter  at 
the  price 
statedf  who 
will  not  wait 
any  longer  for 
my  answer^ 
and£uling 
himy  I  fear  I 
should  not  be 
able  to  get 
another  :'* 
Held^a 
mere  request^ 
and  no  part  of 
the  contract. 


ydSSUMPSIT  on  an  agreement  to  driver  a  cert^n 
quantity  pf  coals.  Breach,  non-delivery.  At  the 
trial  before  Lord  Giffbrd  C.  J.,  at  the  London  sittii^ 
a&GT'Hilafy  term  last,  the  various  terms  of  the  contract, 
as  stated  in  the  declaration,  were  proved  by  a  letter 
from  the  Defendant ;  but  the  letter  concluded  with  the 
following  words :  *^  Of  this  proposition  it  is  desiriMe 
that  I  have  your  answer  per  return,  as  I  can  have  a 
vessel  to  charter  at  the  price  stated,  who  will  not  wait 
longer  for  my  answer,  and  fidling  him,  I  fear  I  should 
not  be  able  to  get  another;''  and  there  was  no  averment 
in  the  dedaratipn  that  the  Plaintiff  had  sent  an  answer 
per  return. 

A  verdict  having  been  found  for  the  Plaintiffii,  Vaughan 
Seijt  obtained  a  rule  nisi  to  s^  it  aside  and  enter  a 
nonsuit  instead. 

Pell  Seijt,  who  shewed  cause,  contended,  that  thia 
was  only  a  request,  and  no  part  of  the  contract;  and 
the  Court  being  also  of  this  opinion,  after  hearing 
Vaugbany 

Discharged  the  rule. 
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Evans  v.  Swete.  Jufy  5- 


T^ECLARATION   in   trespass   for  false    imprison-  An  aTerment 
ment.  U«tr.«d«. 

became  bail  at 
PleaS)  first,  general  bsue;   second,  that  a  writ  of  the  request  of 

capias  ad  respondendum  against  the  Plaintiff  returnable  ^.  *^cn%  '^ 
on  the  morrow  of  All  Souls^  at  the  suit  of  J.  M.  Taj/loTj  evidence  tiLt 
was  delivered  to  the  sheriff  otMiddlesexj  to  be  executed ;  they  became 
that  the  sherifl^  on  the  3d  of  October^  182S,  made  Us  ^^J^^^ 
warrant  thereon,  afid  directed  it  to  «/•  Wilson^  the  sheriff's  sberiff't 
bailiff;  that  the  bailiff,  on  the  6th  of  October,  arrested  ^'^^ 
the  Flainti£^  who,  thereupon,  with  one  A*  M^  executed  ^^y  ^^  jn 
a  bailrbond  conditioned  for  Plaintiff's  appearance  at  Ae  ^1  before  the 
letum  of  the  writ ;  that  the  Plaintiff  did  not  appear,  and  "^y™  ^  ^^ 

1  Writ* 

that  on  the  6th  of  November  the  sheriff  was  ruled  to 


turn  the  writ;  that  before  and  at  the  time  of  the  return, 
A  Mm  was  an  insolrent  and  in  the  King's  Bench  prison, 
and,  thereupon,  on  the  7th  of  November,  T.  Y.  and  J.  M. 
went  before  a  judge  at  chambers,  and  became  bail  in 
the  action ;  and  then  having  apprehended  the  Plaintiff 
in  order  to  surrender  him  in  discharge  of  themselves, 
brought  him  to  the  Defendant's  house,  to  keep  him  in 
custody  there  till  he  should  be  surrendered  to  the  lUei 
prison. 

Replication,  that  T.  Y.  and  J.  IL  were  not  lawfully 
authorised  and  required  to  put  in  bail,  but  that  they  put 
in  bail  of  their  own  wrong  surreptitiously  and  fraudu- 
lently. 

Rejoinder ;  that  T.  Y.  and  J.  B.  became  bail  at  the 
request  of  the  sheriff,  and  traversing  the  allegation,  that 
T.  y.  and  J»  R.  were  not  lawfully  authorised,  and  that 
bail  was  put  in  surreptitiously  and  fraudulently. 

Sur- 
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Surrejoinder ;  that  T.  Y.  and  J.  R.  did  not  become 
bail  at  the  request  of  the  sheri£ 

At  the  trial  before  Best  C.  J.,  London  sittings  after 
Easter  term.  It  appeared,  that  T.  Y.  and  «/.  R.  became 
bail  at  the  request  of  Wilson^  the  sheriff's  officer,  and 
the  Plaintiff  was  thereupon  nonsuited* 


Cross  Seijt.  obtained  a  rule  nisi  to  set  aside  this  non* 
suit,  on  the  ground,  among  other  objections,  that  71  Y. 
and  J.  R.  could  not  become  bail,  except  at  the  request 
of  the  sheriff;  that  no  such  request  was  proved  at  the 
trial,  nor  any  special  authority  from  the  sheriff  to  the 
officer  to  make  such  a  request ;  and  that  in  the  absence 
of  any  evidence  to  such  effi^ct,  the  Court  could  not  imply 
that  there  was  such  a  relation  between  the  sheriff  and 
his  officer,  as  to  enable  him  to  do  a  thing  which  was 
beyond  the  power  of  the  sheriff  himself.  The  officer 
was  not  known  to  the  courts  as  the  sheriff's  deputjiw 
l}rake  v.  S^kes.  (a) 

Pell  and  Wilde  Seijts.,  who  shewed  cause,  maintained^ 
that  if  the  request  of  the  officer  would  not  support  this 
issue,  nothing  would,  inasmuch  as  the  sheriff  himself 
never  interfered  in  such  cases. 

Cross^  in  support  of  his  rule,  contended  further  at 
great  length,  that  upon  these  pleadings  the  surreptitious 
and  unlawful  putting  in  of  the  bail,  was  as  much  a  mat- 
ter in  issue  as  the  request  of  the  sheriff;  and  that  as  it 
had  been  already  decided  on  motion  in  this  cause,  that 
the  bail  had  been  put  in  unlawfully  (&),  (according  to 
which  decision  the  plea  itself  was  bad,)  the  Plaintiff  was 
entided  to  a  new  trial. 

(a)  y  T.R*  1x3.  (b)  See  antet  v.u  ^•367.  Taylor  t.  Evans^ 


Best 
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Best  C  J.    No  question  is  raised  upon  this  issue  but  VB^» 

the  request  of  the  sheriff.     To  entitle  him  to  raise  the  £y^ 
question  of  law,  the  Plaintiff  ought  to  have  demurred  v. 

to  the  plea.  Swetb. 

Park  J.  On  this  issue  the  only  question  is  a  question 
of  &ct,  whether  or  no  there  was  a  request  on  the  part  of 
the  sheriff.  It  has  been  argued,  that  a  special  authority 
to  the  officer  ought  to  be  shewn.  We  think  such  an 
authoririr  has  been  shewn.  The  sheriff  ^ves  a  warrant 
to  the  officer,  and  there  is  sufficient  evidence  to  connect 
him  with  the  request* 

BuRRouGH  J.  The  sheriff  is  commanded  to  have 
the  body  at  the  return  of  the  writ,  but  if  he  chooses  to 
put  in  bail  before  the  return,  he  may.  The  officer  was 
acting  for  the  benefit  of  the  sheriff,  in  the  regular  course 
of  his  duty;  and  the  fact  of  the  request  is  sufficiently 
made  out 

Rule  discharged. 


Garland  v.  Jekyll  and  Another.  Jufys* 

nrillS  was  an  action  of  assumpsit  for  money  had  and  A  copyhold 

received,  and  was  tried  at  the  sittin^rs  after  Hilary  P«>P«rty>     ^ 

which  when  in 
term   1822,   before  Dallas  C.  J.,  when  a  verdict  was  the  hands  of  a 

found  for  the  Plaintiff  subject  to  a  case,  in  substance  as  *u^gle  owner, 

follows-  pays  but  one 

'^"^^^  •  heriot,  but 

In  the  manor  of  Weeks  Park  Hall  in  Essex,  Aei^  are,  pays  several  if 

and  fi-om  time  immemorial  have  been,  divers  customary  ^^^^^  among 

•^   several  own- 
ers, shall 
again  pay  but  one  heriot  if  it  again  becomes  united  in  the  person  of  a  mDifk  owner. 

and 
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Garland 

v. 

JeKYLL; 


'i  > 


and  heriotable  copyhold  tenements  of  inheHtance^  held 
by  the  respective  tenants  thereof  unto  them  and  thdr 
heirs  and  assigns  by  the  rod,  and  by  copy  of  the  court 
rolls  of  the  manor,  at  the  will  of  the  lord  of  the  manor, 
according  to  the  custom  of  the  manor,  by  the  rents, 
customs^  and  services,  therefore  due  and  of  right  accus- 
tomed 

There  had  bam  timd  immemorial  been  a  custom 
within  the  manor  for  the  lord  for  the  time  being,  upon 
the  death  of  every  copyhold  tenant  of  any  customary 
and  heriotable  copyhold  tenement  or  tenements  within 
the  manor,  to  take  for  heriots  in  respect  thereof  so  many 
of  the  beasts  which  were  of  such  customary  and  heriot- 
aUe  copyhicAA  tenant  at  tlie  time  of  his  deaths  as  the 
number  of  b^riots  due  in  re^pcict  of  such  Customary  and 
heriotable  oapi/hold  teneiiients  did  at  that  time  amom[tt 
to :  and  it  was  contended  At  the  trilJ,  diat  the  custom 
wlas  for  doie  lord  of  the  nianor  to  take  for  heriots  such 
beasts  which  were  of  the  tenant  at  the  time  of  his  death 
as  were  then  the  best  beasts,  or  such  as  the  lord  should 
elect  to  take  as  the  best. 

In  1785  Samuel  Warner  was  a  copyhold  tenant  of  two 
customary  and  heriotable  copyhold  tenements  within  the 
manor,  which  he  held,  and  was  seised  of  to  him  and  his 
heirs  by  the  rod,  and  by  copy  of  the  court  rolls  of  the 
manor,  at  the  will  of  the  lord,  according  to  the  custom 
of  the  manor,  by  the  rents,  customs,  and  services,  there- 
fore du^  and  of  right  accustomed,  viz.  one  copyhold 
tenement,  consisting  of  three  parcels  of  land  with  the 
appurtenances,  parcel  of  Westland^  customary  and  he- 
riotable^ containing  about  nine  acres,  abutting  upon 
lands  called  EdmuncCs  Lands  \  and  another  copyhold 
tenemeixt,  consisting  of  two  pieces  of  land,  another  par- 
cel of  ^^e5^2a9M^  being  customary  and  heriotable,  con- 
taining about  ten  acres,  abutting  upon  Derryhill-haU 
grounds 

In 
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In  the  same  year  JVamer  died  so  seised  of  and  hold- 
ing the  copyhold  premises  as  above ;  and  the  following 
presentments,  surrenders,  admittances,  and  other  pn>- 
ceedings  respecting  the  said  and  other  copyhold  pre^ 
mises  afterward  took  place  at  divers  courts  baron  of  the 
manor,  and  entries  thereof  and  of  the  divers  hdriots  and 
rents  payable  in  respect  thereof  were  made  in  the  court 
rolls  as  follow : 

5th  Jime  I7d5. 

Deadi  presented  of  Warner  seised  of  the  above-men- 

tiooed  copyhold  premises^  and  finding  of  jury  that  by 

his  death  there  happened  to  the  lord  two  heriots,  (two 

cows,  value  about  5/.,)  and  proclamation  thereon  made. 

6th  October  17 SS. 

Separate  admissibn  of  Catherine  Graham  to  one  undi- 
vided fourth  of  the  same  premises,  as  l(er  tight  and 
inheritance  as  one  of  the  four  daughters  and  coheirs  of 
Warner,  to  hold  to  her,  her  heirs^  and  assigns  for  ever, 
as  her  right  and  inheritance,  of  the  lord,  ^  the  tdU,  &c., 
according  to  the  custom  of  the  manor^  by  Ae,  rents, 
customs,  and  services  therefore  due  and  o£  right  accus- 
tomed, and  a  fine  of  twenty  guineas  wfts  ^idnihe  "(Dhole 
premised* 

Same  admission  of  Maty  Warner. 

Same,  Eleanor  Warner. 

Same,  Ann  Warner. 

IBih  September  nse. 
Death  of  C.  Graham  presented,  with  general  pip- 
damationsft 

6th  September  1787. 
Death  of  Mary  Warner,  presented  as  seised  of  an  un- 
divided fourth  part  of  the  premises,  and  that  JSHeamar 
4Uid  Ann  Warner  were  her  sisters  aiid  cc^ieirs;  but 
whether  she  left  any  hariot  at  the  timd  of  her  death  the 
homage  knew  not.     Proclamation  made* 

Also 
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Also  a  rental  of  the  several  sums  yearly  issuing  out 
of,  and  payable  from  the  fr-eehold  and  copyhold  lands 
and  tenements  holden  of  the  manor,  made  and  reserved 
on  the  inspection  of  the  ancient  rolls,  rentals,  and  ex- 
amination of  the  ancient  tenants  at  a  court  holden  of  the 
manor  36th  September  ITSTy  before  William  Mayhem^ 
gentleman,  steward. 


Inter  alia. 


Tenants  Names. 

What  tfaej  hold. 

No.  of 
Acres. 

By 

what 
Rents. 

When 
admitted. 

What 

Heriots 

due. 

t 

JBIetmor  Warner, 

Graham  Catherine,  late 
Catherine    Warner, 
Bfmamet, 

Holds  to  her  and  her 
hein  for  ever  one  un- 
dirided  fourth  of  three 
parcels  called  West- 
landf  heriotable,  con- 
taining by  estimation. 

Also  one  undirid^ 
fourth  part  of  two 
other  piiees  of  land 
parcds  of  WeMland, 
heriotable,  containing 
faj  estimations^ 

Holds    another    fourth 

'    part  of  the  same. 

Holds  another  fourth 
part  of  the  same. 

Holds  another  fourth 
part  of  the  same. 

9 
10 

S,      dm 

5     9 
> 

8     9 

6th  Oct.  1735. 

1 

• 
• 

I  - 

• 

19 

7     6 

2 

14fth  November  17S7. 
Kitty f  the  wife  of  Langhom  Warren^  clerk ;  EleanorOy 
the  wife  of  JViUiam  Bunbun/f  clerk ;  Ann  Graham^  spin- 
ster ;  and  John  EUiston^  an  infant  son  of  John  EUiston 
by  Sarah  his  wife,  late  Sarah  Graham^  spinster,  were 
severally  admitted  at  their  own  desire  as  tenants  in 
common,  and  not  as  joint  tenants,  to  one  undivided 
fourth  part  of  a  fourth  of  said  premises  of  which  Cb- 
iherine  Graham  lately  died  seised,  as  her  coheirs. 

To 
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To  hold  unto  them,  their  heirs,  and  assigns  respec-        1S24. 
tively,  for  ever,  by  the  rents,  &c.,  and  they  gave  the  lord 
for  their  several  fines  as  per  margin.     (None  appear, 
nor  claim  of  heriot).  Jekyll. 

33d  May  1738. 
Kitty  Warren  surrendered  to  the  use  of  her  will  not<- 
withstanding  coverture. 

18th  January  1743. 

After  reciting  the  admission  of  Catherine  Graham^ 
Mary,  Eleanor^  and  Ann  Warner  on  the  6th  October  1 735, 
as  the  four  daughters  and  coheiresses  of  Samuel  War- 
nery  and  the  entries  of  15th  September  1736,  and  14tli 
Naoember  1737, 

The  death  of  Mary  Warner  was  presented,  and  that 
at  the  time  of  her  death  she  was  seised  of  one  undi- 
vided fourth  of  the  said  premises,  and  that  John  EUiston 
the  infiint  was  also  dead,  seised  of  a  fourth  of  the  said 
premises,  to  which  his  mother  was  entitled  after  the 
death  of  Catherine  Graham,-  but  whether  either  of  them 
left  any  heriot  the  homage  knew  not. 

Admission  thereon  of  Eleanor  and  Ann  Warner^  spin- 
sters, and  Kitty  Warren  and  Eleanora  Bunbury,  as  follows : 

Eleanor  and  Ann  Warner  each  to  an  undivided  third  part 
of  a  third  part  of  that  fourth  part  of  the  said  premises  of 
which  Mary  their  sister  died  seised ;  and  Kitty  Warren^ 
Eleafiora  Bunbury y  and  Ann  Graham j  were  each  admitted 
to  a  third  of  that  fourth  of  a  fourth  of  said  premises  to 
which  John  EUiston^  their  sister's  son,  was  admitted  and 
died  seised  of;  and  also  each  to  a  third  of  a  third  of  that 
feurth  of  which  Mary  Warner^  their  aunt,  died  seised. 

To  hold  to  Eleanor  and  Ann  Warner ^  Kittys  EleanorOf 
and  Ann  Graham  respectively,  and  to  their  respective 
heirs  and  assigns  for  ever,  of  the  lord,  &&,  according  to 
the  custom,  &c.,  fines  as  per  margin.    (None  appear). 

Vol.  II.  U  Same 
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Same  court.  Eleanor  and  Ann  surrendered  to  the  use 
of  their  respective  wills. 

2d  February  17^3. 
Kith/  surrendered  to  the  use  of  her  will. 

Sd  idby  1 762. 
Death  olf  Lady  Eleanora  Bunbwy  presetted,  seised  of 
said  undivided  parts,  and  proclamatioQ  made. 

14th  March  1763. 
Death   of  Kitty  Warren  presented,  seised,  &c.,  the 
homage  are  informed  that  Erasmus  Warren^  clerk,  is  her 
only  son  and  heir ;  but  whether  she  lefl  any  animal  to 
seise  for  a  heriot  they  know  not. 

l^ih  September  nes. 

After  reciting  admissions  oi  Eleanor  Warner  on  6th  of 
October  1785,  and  on  18th  January  1743, 

Presenting  her  death*  seised,  &C.,  and  that  Ann  War- 
ner  was  her  sister  and  heir;  but  whether  she  left  any 
animal  as  a  heriot  was  not  known ;  Ann  was  ^^mitloj 
under  the  will  of  Ellen  to  all  her  shares  of  the  pre- 
mises, to  hold  to  her,  her  heirs,  md  assigns  of  the 
lady,  &C.,  and  paid  for  fine  as  per  margin.  (Fine  for 
the  fourth  five  guineas  $  for  the  other  parts  lis.  6d.) 

Same  court,  ErasTnus  Warren^  clerk,  only  son  and 
heir  of  Kitty  Warren^  and  devisee  under  her  will,  was 
admitted  to  her  shares.  To  hold  to  him  and  his  heiis 
for  ever,  of  the  lady,  and  paid  for  fines  as  per  margin. 
(Fine  in  the  whole  2L  4^  10^»  saving  to  the  lady  the 
rights  of  heriots,  &c.) 

Same  court  Thomas  Charles  Bunbury  was  admittad  as 
only  son  and  heir  of  Eleanora  Bunbury  to  all  her  shares 
of  the  premises,  to  hold  to  him  and  his  heirs,  as  his 
right  and  inheritance,  of  the  lady,  &C.,  and  paid  the 
several  fines  that  appear  in  the  margin.  (Fhies  in  the 
whole  21  4««  lOd.) 
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2d  June  1773. 
Recital  of  the  admissions  of  Ann  Warner.     Present- 
ment of  her  death,  but  who  was  her  next  heir,  or  whe- 
ther she  left  any  animal  to  jseise  as  an  heriot  the  homage 
know  not. 

27tb  August  1773. 

After  reciting  the  death  of  Ann  Warner j  Thomas  C 
Bunbury  was  admitted  as  one  of  the  heirs  at  law  of 
Ann  Warner  to  one  undivided  third  part  of  a  fouith 
part  of  the  premises  to  which  she  was  admitted  on 
the  6th  of  October  1735,  as  one  of  the  daughters  and 
coheirs  of  Samuel  Warner ,-  and  also  to  a  third  part  of 
a  third  of  a  fourth  to  which  she  was  admitted  on  the 
18th  January  1743,  on  the  death  of  Mary  Warner,  her 
sister ;  and  also  of  one  other  third  part  of  a  fourth 
to  which  she  was  admitted,  under  the  will  of  her  sister 
Ellen,  on  the  14th  September  1763,  to  hold  the  said  parts, 
&c.,  to  him,  his  heirs,  and  assigns  for  ever,  as  his 
inheritance  at  the  will  of  the  lord,  for  fme  as  per  mar- 
gin.    (Five  guineas.) 

Same  court.  Admission  of  Ann  Hanmer,  wife  of 
Walden  Hanmer,  to  same  proportions,  as  one  of  the  heirs 
at  law  of  Ann  Warner,  to  hold  in  like  manner ;  fine  as 
per  margin.     (Five  guineas.) 

Same  court  Admission  of  Erasmus  Warren,  clerk, 
as  one  of  the  heirs  at  law  of  Ann  Warren,  to  hold  as 
above ;  fine  as  per  margin.     (Five  guineas.) 

Also  at  this  court  the  homage  find  and  present  that 
Sir  Thomas  Bunbury  and  W*  Hanmer,  executors  of  the 
last  will  and  testament  of  Ann  Warner,  paid  to  the  lord 
of  the  manor  10/.  105.,  as  a  composition  for  the  heriots 
due  upon  her  death. 

23d  Octobet'inS. 
Presentment  of  the  death  of  Ann,  wife  of  W.  Hanmer, 
and  that  she  died  seised  of  certain  parts  of  shares  of 
the  said  premises ;  proclamation  made. 

U  2  30th  June 
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30th  June  1 780. 
Recital  of  the  admission  oi  Ann  Grahanij  afterwards 
wife  of  Walden  Hanmer^  afterwards  Sir  Walden,  on  14tli 
JfiKYix.  November  1737,  her  admission  on  18th  January  17 itSf 
also  her  admission  on  27th  August  1773;  also  death, 
&c. :  and  that  Job  Hanmer,  as  one  of  the  sons  of  Ann^ 
and  devisee  named  in  the  will  of  Ann  Warner^  his  late 
aunt,  claimed  to  be  admitted  to  all  the  said  parts,  and  was 
admitted  thereto,  to  hold  to  him  and  his  heirs  of  the 
lord,  &c. ;  which  said  several  shares  amount  in  the 
whole  to  one  third  of  the  estate;  fine  as  per  margin. 
(5/.  155-  ed.) 

13th  Jfi/j^  1807. 
Death  o{  Erasmus  Warren  presented,  seised  of  divers 
lands,  or  parts,  or  shares,  on  8  th  December  1806,  and 
that  divers  heriots  had  become  due  to  the  lord  on  his 
death ;  but  whether  he  died  possessed  of  any  beast  or 
animal  homage  know  not. 

6th  Jbn^  1809. 

Recital  of  the  admission  of  Erasmus  Warren  on  14th 
September  1763,  after  the  death  of,  under  the  will,  and 
as  only  son  and  heir  of  Kitty  his  mother ;  and  also 
his  admission  on  27th  August  1773  as  one  of  the  heirs 
of  Ann  Warner ,-  whereupon  Henry  Warren  was  ad- 
mitted as  the  youngest  son  and  heir,  according  to  the 
custom  of  the  manor,  to  all  the  undivided  parts  and 
shares  to  which  his  &ther  was  so  admitted,  to  hold  to 
him,  his  heirs,  and  assigns,  of  the  lord,  &c. ;  fine  as  per 
margin.    (15/.) 

And  was  admitted  tenant,  subject  to  any  heriot  or 
heriots  of  which  ilrasmus  might  have  died  possessed,  or 
to  a  composition  or  compositions  in  lieu  thereof. 

18th  August  1814. 
Death  oiJobHanmer  presented,  reciting  his  admis- 
sion on  30th  June  1780  to  divers  parts  and  shares,  con- 
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stituting  in  the  whole  one  third  of  the  said  premises, 
(namiiig  them,)  leaving  Job  Hanmer,  his  youngest  son 
and  heir  according  to  the  custom  of  the  manor ;  but 
whether  he  left  any  heriot  the  court  is  not  informed. 

These  were  the  entries  relied  on  as  constituting  the 
title  of  Sir  C.  Bunbury. 


1824. 
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To  prove  the  custom  pontended  for,  the  following 
entries  were  also  added. 

lli^  December  ns\. 

Recital  that  Bxjbert  Francis  and  Ann  his  wife  were 
admitted,  after  a  recovery  for  their  lives,  remainder  to  the 
heirs  of  Ann,  to  GaelPs  and  WeWs ;  —  death  of  Robert^ 
he  having  survived  Ann\ — seizure  of  a  mare  for  heriot 
for  Gaells ; — that  Mary^  the  wife  of  Benjamin  Seabrooke, 
is  heir  of  Ann ;  —  that  Mary  says  that  she  had  a  sister 
Ann^  late  wife  of  William  Smith,  who  died,  leaving  fVU- 
liam  Smith  her  only  son,  and  prays  to  be  admitted  to  a 
moiety  of  GaelTs  holden  at  Is.  rent,  and  to  a  moiety  of 
WeWs  holden  at  I65.  Admittance  accordingly.  Fine 
18/. 

Surrender  by  Mary,  to  the  use  of  Benjamin  Seabrooke 
for  life,  and  to  the  use  of  her  wilL  Admission  of  Wil- 
Uam  Smith  to  a  moiety  of  GaelTs  and  of  JVebVs. 

^UtAugustj  1752. 
Presentment  of  the  death  of  Mary  Jennings,  late  &a- 
brooke,  being  a  feme  covert :  no  heriot  left.  Admission 
qX  Frances  Rouse,  under  the  will  of  Mary  Jamings,  to  a 
moiety  of  GaelTs  and  of  WebVs.  Fine  18/.  Surrender 
to  the  use  of  the  will  of  Frances  Rouse. 

2d  October  1802. 
Presentment  of  the  death    of  Frances  Rouse,  and 
proclamations;    In   the  margin  the  words   '^  Hefiots 
due." 

U  3  22nd  «^ 
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22nd  Ji//j^  1791. 
Presentment  of  the  death  of  WiUiam  Smith :  windier 
he  left  any  animal  as  heriot  homage  do  not  know.  W. 
Smithi  his  eldest  son,  brings  in  his  will,  by  which  his  half 
of  GaelPs  and  of  WeWs  was  devised  to  the  son  in  fee. 
Admission  of  W.  Smithy  under  the  will,  to  the  half  of 
GaelFs  and  of  Webb's :  he  pays  for  fine  21 A  and  com- 
pounds for  heriots  as  in  the  margin.  (Heriot  for  GaelPs^ 
61.  5s, :  to  be  paid  for  Webb's,  SL  5s.) 

6th  October  1735. 
Proclamation  for  heirs  of  Rebecca  Dagney,  formerly 
Carrington.  Isaac  Dagneyy  her  husband,  informs  the 
steward  that  he  had  issue  by  her  one  daughter,  Rebecca. 
Admitted  tenant  of  the  curtesy  to  Waylet^s,  holdeu  at  85. 
rent,  and  also  to  lands  called  GaeWs,  at  Is. 

14th  April  nil. 
Presentment  of  the  death  of  Isaac  Dagney,  seized  of 
Wayletfs  and  GaelPsy  and  that  his  daughter,  Rebecca,  had 
two  daughters.  Maty  Mitchell  and  Sarah  Million.  Dag- 
ney  had  no  animal  to  seize.  Admission  of  Mary  Mitchell 
to  a  moiety,  on  fine  of  9/.  95.  Surrender  to  the  use  of  her 
will.   Sarah  Million  admitted  to  another  half;  fine  9/.  95. 

8  th  April  1779. 
Thomas  and  Mary  Mitchell  surrender  half  of  Waylett^s 
and  half  of  Gaelics,  to  Stephen  Durrant,  and  his  heirs, 
who  is  admitted ;  fine  as  in  the  margin.   (No  fine  in  the 
margin.)     Durrant  surrenders  to  the  use  of  his  will. 

4th  April  1788. 
Presentment  of  surrender  out  of  court,  of  Sanatd 
Leager  and  Sarah  his  wife,  late  Sarah  Million^  to  Dwr- 
rantj  of  the  half  of  Wayletfs  and  the  half  of  GaelTs. 
Durrant  is  admitted,  and  surrenders  to  the  use  of  his 
will. 

\S\hJuly  1807. 
Recital  of  a  surrender  in  1 775  to  Durrant  otLipstowf^ 
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by  IheXBell;  and  in  1778,  of  a  cottage  by  Houghgrave ; 
his  admittance  in  1779  to  a  moiety  of  WaifieU's  and 
OaelTs ;  and  in  1 795,  a  surrender  by  Jesstq>  of  another 
cottage  to  DHrrant^  and  his  admission ;  then  that  he  had 
surrendered  all  these  premises  to  the  use  of  his  will  and 
died  —  the  homage  present,  that  there  was  due  on  his 
death  five  faeriots,  which  were  compounded  for  at  75/., 
and  Sarah  LoH  was  admitted  under  his  will. 


1824. 


Sir  T.  C  Bunbury  having  made  the  Defendants  exe* 
eutors  of  his  last  will,  died  in  1821,  being  at  the  time  of 
his  deatli  a  copy  hdid  tenant  of  the  manor;  seized  of  and 
holding  the  copyhold  estates  to  which  he  had  been  ad- 
mitted as  mentioned  in  the  abstract;  and  the  owner  of 
divers  horses,  twenty-six  of  which  were  at  Barton^  in 
SuffbUc.  The  Plaintiff  being  then  lord  of  the  manor, 
claimed  twenty-two  of  the  best  beasts  which  belonged 
to  Sir  T.  at  the  time  of  his  death,  as  heriots,  and  sent 
his  bailiff  to  Barton  to  take  an  account  of  such  heriots, 
when  an  account,  comprising  the  twenty-five  horses 
which  were  there,  and  five  others  which  were  at;  Neish 
market^  was  delivered  to  him  by  Sir  TJs  groom.  Twenty- 
two  lots  of  the  horses  which  were  then  at  Barton^  were 
afterwards,  by  agreement  between  the  parties,  sold  at 
iTatiersaWs  by  the  Defendants. 

The  question  for  the  opinion  of  the  Court  was,  whether 
Plainti£^  as  lord  of  the  manor,  was,  upon  the  death  of 
Sir  T.  C.  Bunbwyi  entided  to  more  than  two  heriots  ? 
aod  if  to  more  than  two,  to  how  many  ?  in  respect  of 
the  several  copyhold  premises  whereof  Sir  T.  C  Bun^ 
bury  so  died  seized,  not  exceeding  fourteen  in  the 
whole. 


Taddt/  Seijt.  for  the  Plaintiff.  The  Plaintiff  claims 
as  many  heriots  as  there  have  been  distinct  holdings  of 
the  property  in  question,  and  at  all  events  he  is  entitled 
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^^^^*  ^     to  fouf.     If  the  hardship  and  inconveDience  resulting 
from  a  decision  to  this  effect  be  great,  that  is  a  matter 
to  be  remedied  by  the  legislature,  but  according  to 
established  decisions,  nothing  can  be  more  dear,  that 
where  copyhold  property  is  holden  by  Iieriot  senrice, 
several  heriots  are  payable  upon  the  division  of  the  pro* 
perty  into  several  estates,  and  several  heriota  having 
once  been  paid,  continue  payable  though  the  pn^>arty 
should  be  afterwards  reunited.     Atiree  v.  Scutt  (a)  is  ex- 
pressly to  this  efiect  in  the  case  where  the  estates  re-' 
united  belonged  to  tenants  in  common ;  and  though  it 
will  be  attempted  to  distinguish  the  present  case,  on  the 
ground  that  the  estates  reuniting  in  Sir  C.  Bunburyhe^ 
longed,  when  separate,  to  coparceners,  yet  it  wiU  be 
found,  that  as  far  as  the  interest  of  the  lord  is  concerned, 
the  estate  of  a  coparcener  stands  upon  the  same  £x>ting 
as  that  of  a  tenant  in  common,  (Co.  Cop.  s.  56.f)  Co. 
Lit.  185.  a. J    Lit.  s.  286.  note  9.,    Calth.  Cop.  64.  66*^ 
Bruerton^s  case,  {b)    Joint  tenants  are  seised  per  nd  et 
per  tout :  UXi2JiXs  m  common  have  each  a  part;  one 
tenant  in  common,  therefore,  may  enfeoff  another,  but 
cannot  release  to  him,  while  one  joint  tenant  may  re- 
lease to  another,  but  cannot  enfeoff;  but  a  parcener 
may  do  both  or  either.     {Co.  Lit.  16^.  a.)    Although, 
therefore,  parceners  may  have  a  joint  estate  with  re- 
spect to  a  stranger's  prcecipe^  they  may  treat  it  as 
several  among  themselves,  because  otherwise  one  could 
not  enfeoff  the  other:   in  the  present  instance  they 
have  so  treated  it,   and    therefore,    however   in  any 
other  case  it  might  be  open  to  the  parties  to  argue^ 
-—that  though  the  lord   may  be   entitled    to   several 
heriots  whei'e  the  severance  of  estate^  has  been  efiected 
by  act  of  the  parties,  he  is  not  so  entitled  where  the 
severance  has  been  by  act  of  la(w,  —  they  are  estopped 

{a)  6Eajt,4i6.  {b)  iRep.i. 
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to  use  any  such  argument  here,  because  they  have 
severed  the  coparcenary^  and  have  become  tenants  in 
common  by  their  own  act  and  desire.  In  17S7»  the 
four  daughters  of  Samuel  Warner  pray  to  be  admitted  as 
tenants  in  common  and  not  as  joint  tenants,  and  they 
are  admitted  accordingly.  Now  every  admittance  is  a 
bargain  with  the  lord,  amounts  to  a  grant,  and  may  be 
{deaded  as  such  (Co.  Cop.  5.  41.);  &nd  the  descendants 
oi  Samuel  Warner  cannot  be  permitted,  at  the  expiration 
of  nearly  a  century,  to  say  that  their  ancestors  have  mis- 
taken the  nature  of  their  estate,  and  to  claim  in  opposition 
to  a  written  and  recorded  grant.  A  conveyance  by  several 
tenants  in  common  is  a  conveyance  of  several  estates, 
and  the  lord  shall  not  be  prejudiced  by  their  reunion ; 
i4  indeed,  a  reunion  be  effected,  which  is  not  altogether 
dear,  since  it  has  been  often  laid  down  that  a  man  may 
be  tenant  in  common  with  himself:  as  where  one  who  is 
tenknt  in  common  with  a  bishop,  conveys  to  the  bishop 
in V bis  natural  capacity;  the  bishop  in  his  episcopal 
c^mdty  becomes  tenant  in  common  with  himself  in  his 
natural  capacity.  Co.  Lit.  190.  a.  By  the  decision, 
therefore,  of  Attree  v.  ScuU^  and  the  act  of  the  parties 
which  has  brought  them  directly  within  the  terms  of 
that  decision,  the  Plaintiff  in  the  present  case  is  entitled 
to  twenty-two  heriots. 
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Bosanquet  Serjt.  ctnUrd.  It  has  beei  repeatedly  laid 
down,  that  heriot  custom  is  magis  de  gratid  gudm  de 
jure.  {Bracton^  lib.  2.  c*  36.  s.  10.,  Fleta.lib.  S.  c.  18., 
Brittonj  c.  69.)  The  custom,  therefore^  to  take  several 
heriots  after  the  reunion  of  several  estates,  ought  ex- 
pressly to  appear ;  no  such  custom,  however,  can  be 
collected  from  the  court  roUs  in  the  present  instance, 
and  even  if  it  were  so  where  tenancies  in  common  have 
existed,  it  is  not  so  with  regard  to  estates  which  have 
been  holden  in  coparcenary,  for  all  the  coparceners  con- 
stitute 
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stitute  but  one  beir,  {Com.  Dig*  Pmnenenf  A  %>f  Co^Ul, 
1 6S*  i.;)  they  most  join  in  suing  a  disseisor,;  and  if  tb^  re- 
cover,  are  jointly  seised  again^  (Co*  Lit.  164*  a.)  So  long 
as  (be  coparcenftfy  continues,  no  beriot  at  all  is  due  upon 
the  deatb  of  one  coparcener ;  for  beriots  are  only  due 
wbere  a  person  dies  soldy  seised,  {KUckin  on  Courts^  tit, 
Heriotj^S^.j)  and  as  coparceners  are  seised  j»r97ite^ji€r 
toutf  {Lib.  ass.  Easter j  34  Ed.  3.  pU  15»,)  and  constitute 
but  one  heir,  {Lit.  s.  Sid.,  Co.  lAt.  163. a.,)  when  one 
dies  there  is  na  vacancy  of  temnre.  The  seizin  of 
nuHiy  constitBtes  but  one  tenancy,  3  i>on«  13,;  and 
the  possessien  of  one  is  m  seizin  to  make  a  descent  to 
the  other,  Doe  d.  Bamett  T.Keen.  (a)  There  is  no  au- 
tliority  for  saying  dial;  the  case  is  altered  by  the  circnin^ 
stance  of  the  coparceners- having  been  admitted  severally ; 
siich  an  admission  does  not  operate  as  a  partition;  till 
whieb^  the  estate  contmues  in  coparcenary.  Even  sup- 
posing that  several  beriots  were  payable  upon  the  death  of 
each  coparcaaer  severally  admitted,  it  by  no  means  fellows 
that  a  multiplieity  of  beriots  should  afterwards  be  paid 
upon  the  reunited  portions.^  But  the  present  Plaintiff  has 
no  pretaioe  for  his  claim  unless  he  shews  a  custom  to  diat 
effect ;  and  also,  that  by  the  several  admissions  the  tenure 
of  the  estates  was  altered  from  a  tenancy  in  coparcenary 
to  a  tenancy  in  common.  Now  there  was  no  act  inier 
partes  to  produce  such  an  effect ;  it  would  be  prejudicial 
to  the  tenants ;  and  it  is  established,  that  an  admission 
operates  not  according  to  the  terms  of  the  admission^but 
acoording  to  the  terms  of  the  surrender  and  the  actual 
title  of  the  party  admitted ;  Westwick  v.  JVi/er  (i),  Co.  Cop. 
5^41.,  Rawlinsonv^6reeDes{c),  Badddeyy.LeppingmeU(^% 
Boe  d.  Noden  v.  Griffiths  {e\  Church  v  .Muntb^  (/),  JB^^ 
di  Dean  and  Chapter  of  WeUsy.  Bawden.  {g)    Therefor^ 


{a)  7  T.  R.  386. 

(b)  4^^- 28.^. 

(c)  sBuijtr.  %4o. 
{d)  3  Burr.  1543* 


{e)  s  Burr.  1961. 
(/)  1%  Fes.  431. 
{jg)  3£0i/,a6o. 
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thoi^  the  daughters  of  Safnuel  Wamet  clafan  to  be  ad- 
mitted sev^allj,  it  af)pear»  clesrly  from  the  whole  of 
the  court  roll,  that  they  are  admitted  a&  co-heirs^  by 
descent,  at  one  courts  and  upon*  paying  one  fine  fev 
d(e  whole  proper^^;  The  result  of  all  the  entries  is^ 
thiit  Sir  C.  Bunbury  died  seized  of  bis  shares  by  descent; 
and  as  a  parcener.  It  is  true,  tiiat  under  the  dcTise  by 
Eleanor  Warner  to  Ann  Wahier^  Ann  Warner  Uxk.  her 
sbter^s  share  as  a  purchaser^  and  held  them  in  common 
with  herself  and  the  other  coparceners^  {lAU  s.  904. ;)  so 
thftt,  if  the  dictum  in  Attree  Vi  Seutt  be  law^  the  heriots 
might  be  doubled  by  the  devise,  and  two  might  be  page- 
able at  the  death  of  ^nn  Warner  g  but  the  coparcenary 
as  to  the  rest  remained  undisturbed^  {Co.  Lit.  19S.,  Lit. 
$.  804.,  312.,)  and  Sir  d  Bftmimty  took  all  the  shares  of  his 
aunt  as  a  parcener.  However,  the  ca$e  of  Aitree  v«  Scutt 
did  not  relate  to  heriots ;  the  doctrine  contained  in  it  is 
liot  applicable  to  a  case,  where,  as  in  the  case  cS  par- 
ceners, the  separation  and  reunion  of  estates  are  both 
the  act  of  law,  and  not  the  act  of  the  parties ;  and  the 
decision  itself  proceeds  solely  on  a  ease  in  FitsAerberti 
not  applicable ;  for  that  was  a  case  of  an  entire  ser^ 
vioe^  the  division  Was  the  act  of  the  parties^  and  it  is 
stated  to  be  the  abridgment  of  a  case  in  the  year«>books^ 
NU.  3^Edw.3.f  which  cannot  be  found  there,  or  in 
Biroot^t  Abridgment:  in  Brnertorfs  case  abd  Talbofs 
ease  (a),  it  is  cited  only  from  Fitzherberti  Stich  s  de-^ 
dsioh  cannot  consist  with  the  ancient  conmlon  tew^  as 
ibqr  be  inferred  from  the  efiect  it  would  have  had  upon 
»  holding  by  knights'  service*  As  if  the  tenant  were  td 
fiinush  ohe  knight  for  forty  days^  and  upon  ar  division 
iMo  moieties^  each  tenant  were  to  ftmush  one  for  twentj^ 
Aiys;  upon  forther  subdivision,  the  lord,  instead  of  ob- 
taining for^  days,  might  obtain  only  one  day's  or  ono 
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hour's  service.  Kingsmill  v.  BtdCjfi)  shews  the  unwilling- 
ness of  the  courts  to  sanction  such  a  claim  as  this,  and 
the  passages  relied  on  in  Co.IM.  do  not  apply  to  cases 
where  a  party  holds  undivided  shares  in  eodem  jtire,  but 
only  where  they  come  to  him  by  di£ferent  titles.  It  is 
true,  that  according  to  the  distinction  between  heriot 
service  and  heriot  custom,  if  a  tenement  be  holden  by  an 
entire  service,  as  a  hawk,  &c  and  the  lord  purchases  a 
part,  the  heriot  is  extinct,  though  it  is  otherwise  if  the 
tenement  be  holden  by  heriot  custom,  {Co.  Cop.  s.  24. ;) 
but  to  render  this  distinction  available  to  the  Plaintifl» 
the  custom  ought  to  have  been  expressly  found  according 
to  his  claim ;  instead  of  which  the  jury  only  find  a 
custom  to  seize,  generally,  and  it  appears  from  the. 
rental  that  no  more  than  two  heriots  have  been  seized  in. 
respect  of  this  property. 


Tadcb/  Serjt.  in  reply.  It  may  be  admitted  that 
heriots  were  originally  magis  de  gratid  qudm  dejurcj  and 
so  was  also  the  estate  of  the  copyholder,  but  in  process 
of  time  both  became  ex  debtto^  and  fixed  by  law.  (Co.  Cop. 
5. 24.)  It  is  clear  from  Talbofs  case  and  Bruerton^s  case^ 
that  where  estates  are  holden  by  heriot  custom,  the  heriots 
must  be  multiplied  upon  a  severance  of  the  estate;  qua 
in  partes  dividi  nequeunt  solida  singulis  pnestantur  ;  but 
this  multiplication  is  a  result  of  law,  not  of  custom, 
because  the  heriot  cannot  be  apportioned,  (stat.  of 
MarUnr.  52  H.  3.  c.9.;)  the  finding  of  the  jury,  there-, 
fore,  in  the  present  instance,  that  the  lord  was  entitled 
to  seize  heriots  is  sufficient  to  warrant  the  Flaintifi*  in 
the  number  he  claims,  and  it  appears  fi*om  the  entries 
themselves,  that  seizures  have  actually  been  made  upon 
the  principle  now  contended  for ;  as  in  the  instance  of 
GaelPSf  SeabrooJc^s  share,  and  Hagnetfs  ^  so  that  the 
Plaintiff's  claim  does  not  rest  solely  on  the  case  of  AtiUe 
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V.  Sciiilf  or  the  case  in  Fitzherbert^  but  on  the  principles 
of  the  common  law  confirmed  by  statute  and  practice. 
Then,  although  parceners  may  to  some  intents  have  but 
one  estate,  it  has  been  shewn,  that  as  to  others  they  have 
separate  and  distinct  freeholds;  they  must  be  taken  to 
hold  their  estates  in  the  way  that  shall  ent^e  most  to 
the  benefit  of  the  lord,  and  according  to  the  terms  of 
their  admittance ;  for  it  is  only  in  cases  of  surrender 
that  the  tenant  comes  in  according  to  his  title,  rather 
than  according  to  the  terms  of  the  admittance,  because 
in  surrenders  the  lord  has  notice  of  what  the  title  is : 
Brawn*s  case,  (a)  All  the  cases  cited  as  to  the  tenant's 
coining  in  according  to  his  tide,  are  cases  of  surrender. 
The  separate  admissions  too,  amount  to  a  kind  of  par- 
tiUon,  for  coparceners  may  effect  partition  by  parol,  or 
in  any  other  way.  Lit*  s.  243.  250.  The  lord  has  treated 
these  estates  as  several,  and  by  so  doing,  has  lost  the 
advantages  he  might  have  obtained  if  they  had  continued 
joint;  as  by  seizing  the  whole  folr  waste  committed  by 
one  of  the  joint  tenants,  2  Inst.  302.,  and  the  admissions, 
if  pleaded,  must  be  pleaded  as  separate  grants. 


1824. 


Garland 
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Best  C.  J.  This  case  of  Garland  v.  Jeh/U  is  an 
action  of  assumpsit  for  money  had  and  received,  which 
was  tried  at  the  sittings  after  Hilary  term  1822  before 
Lord  C.  J.  Dallas^  in  which  a  verdict  was  found  for  the 
Plaintiff,  the  damages  to  be  ascertained  subject  to  the 
opinion  of  the  Court  on  a  case  in  which  it  is  stated, 
^  that  in  the  manor  of  Weeks  Park  Hally  in  the  county 
of  Essex,  there  are,  and  firom  time  immemorial  have 
beeii)  divers  customary  and  heriotable  copyhold  tene- 
ments of  inheritance  held  by  the  respective  tenants 
thereof  unto  them  and  their  heirs  and  assigns,  by  the  rod 
and  by  copy  of  tiie  court  rolls  of  the  said  manor,  of  the 
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lord  of  the  said  maiuir  for  the  lime  beiqg,  at  jthe  will  of 
the  lord)  according  to  the  custojooi  of  the  manor ;"  ^en 
the  case  states,  that  ^^  there  is,  a^d  from  time  immemo- 
rial  has  been^  a  custom  within  the  said  manor  for  the 
lord  of  the  said  manor  for  the  time  being,  upon  the 
death  of  every  copyhold  tenant  of  any  customary  and 
heriotable  tenement  within  the  said  mwor,  to  have^ 
take,  and  seize  for  heriots  in  respect  thereof  so  i^any  of 
tjie  beasts  which  were  of  such  customary  and  h€;riotable 
copyhold  tenant  at  the  time  of  his  death,  as  the  number 
of  jhei;iots  due  in  respect  of  such  customary  and  heijqt- 
able  copyhold  tenements  did  at  thfiit  time  amount  to/' 
titien  it  is  stated,  that  ^*  it  was  the  custom  for  tt^e  lord 
of  the  manor  to  ta]ce  f^id  se^  fox  such  heriots  the  best 
beasts  of  such  tenant,  pr  such  ^s  ike  lord  of  the  loanor 
shall  elect  to  .fake  and  s^e  as  the  best  beasts."  The 
q^e  sfAtes,  that  juu  ^e  year  1735,  Samuel  Warner  was  a 
pqpybpld  t^i^t  of  two  customary  and  heriotable  cc^iy- 
hpld  ten^ents.  Then  the  case  sets  out  the  pedigree  c^ 
Sanniel  W'^^rner  i  it  appears  that  he  .died  sei^  of  these 
two  tenements ;  tl^t  Jhe  had  four  daughters,  Cqtherine, 
Eleanor^  Mary^  and  Ann ;  that  Catherine^  his  eldest 
daughtei>  liful  a  daughter  named  Kitty*  It  appear^  by 
the  pedigree  thal^  with  respect  to  (he  sisters,  all  t^ 
daughters  4ied  without  issue  esccept  Caiierine^  ^nd  it 
appears  that  .these  sisters  each  took  ^  fourth  of  the 
copyho^l  pr^tmises ;  it  appears  by  the  case  that  these 
fi^urths  have  descended  to  the  fq^r  i;hildren  of  Catherine, 
the  ^e^t  daughter,  and  of  the  four  children  two  died 
;^tbout  issiue;  the  wbple  of  the  j)rop^rty  is  ^ow  yest^ 
in ,Sr  iPharles  Bunbfirt/,  who.qlaims  updctr  JSlea^ora^  §nd 
H  £^tlenian  of  the  n^Mue  of  Rasmus  Warreti,  who  c}ai^ 
mid^  f^ittyi  they  took  the  wholeof  the  shares  from  the 
fqur  i^t^si  it  then  appears  th^  these  j^isters  d^ed  nt 
different  times,  and  that  their  shares  vested  at  different 
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tiines.  It  is  not  necessary  to  advert  to  dil  ijbe  other 
ckciunstancesy  but  there  k  one  circumstance  wibicti  I 
must  mention;  it  is,  that  Eleanor  devised  iier  fourth  to 
Ann;  iSaai  Jnn  died  urttiiottt  issue;  consequently  after 
the  death  of  Ann  the  share  of  Eleanor  passed  on  to 
ker  nieces,  and  Erasmm  Warren  and  Sx  Chades  Btm^ 
bury  were  possessed  equally  of  that  fourth.  I  ad- 
vert to  this  circumstance  because,  Vkh  respect  to 
all  the  other  parts  of  this  property,  it  appears  that 
diey  have  descended  re^arly,  wkhout  any  boeak  in 
the  descent,  from  Samuel  Warner  to  Sir  Charles  Btat'^ 
bay :  with  respect  to  all,  exicept  the  part  which  is  given 
by  Eleanor  to  Ann^  fisr  Charles  was  a  coparcener,  hold- 
ing in  coparcenary  with  Erasmm  Warren  by  regular 
descent;  that  is  what  distinguishes  this  from  the  case  of 
Aitree  v.  Sadtj  to  which  I  will  presently  advert  It  ap- 
pears that  they  held  equally  in  coparcenary ;  Imt  though 
di^  held  in  coparcenary,  the  prc^erty  was  severed 
bgr  the  will  of  Eleanor^  and  they  w^e  0(4)ar£eners, 
taking  nnder  tenants  in  oommon*  as  to  this  part  of 
the  estate;  they  were  coparceners  of  all  the  others  in 
r^ular  descent ;  therefore,  if  the  case  otAUree  v.  SouU 
be  good  law,  it  is  quite  ^ear  that  the  lord  of  the  manor, 
on  the  deadi  of  Sir  C/wrles  Bunimry^  would  be  entitled 
fit  kastto  four  heriots;  but  if  it  is  not  good  Jiaw,:and  it 
IS  the  opinion  of  the  JCourt  it  is  not,  thent  on  the  reunion 
jof  the  estates,  only  two  heriots  are  due.  The  Court  ase 
of  flinnion  that  only  two  aire  due;  and  thatthou^  durii^ 
Ihe  period  that  these  estates 'were  held  by  diffisrent  >per- 
scms,  different  heriots  were  payable  bgr  eaohf  yet  when 
they  are  united,  only  oneheriot  for  each  estate  is.payable* 
It  appears  that  there  are  two  estates,  one  oontainnig 
nine  acves  and  the  other  ten.;  fortthese  two  estates  ctivo 
heriots  were  payable  in  Samuel  Wtvmet's  time^  and  two 
are  payable  at  present*  I  have  stated  ^that  there  is  it 
of  the  <Court  of  King's  JBendh  in  opposition  4o 
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the  opinion  we  iiave  formed.  Undoubtedly  we  entertain 
great  respect  for  any  decision  of  the  Court  of  King's 
Bench,  particularly  when  such  a  person  as  Lord  JSUen- 
borough  presided,  and  when  the  bench  was  filled  by  the 
learned  judges  who  sat  at  the  time  the  case  of  Jitree  v. 
Scutt  was  decided,  but  it  has  been  our  duty  to  examine 
the  grounds  on  which  that  decision  was  given,  and  after 
a  mature  and  an  attentive  consideration  of  those  grounds, 
we  are  satisfied  that  Court  was  misled  by  a  case  to  which 
I  shall  call  the  attention  of  the  Courts  that  is,  the  case 
in  Fitzherberfs  Abridgment ;  and  as  it  appears  the  de- 
cision in  the  Court  of  King's  Bepch  was  founded  on 
the  authority  of  the  case  in  Fitzherbert ;  if  that  case 
ought  to  have  jio  weight,  then  little  attention  is  due 
to  the  decision  founded  on  such  authority.  It  will 
be  necessary  in  the  consideration  of  this  case  to  see 
how  copyhold  tenures  arose  in  this  country.  They 
appear  to  have  grown  out  of  a  state  of  pure  villenage : 
theie  is  no  doubt  that  in  the  early  periods  of  our  his- 
tory, not  only  the  estate  but  the  personal  property  of  the 
villein  belonged  to  the  lord :  it  is  said,  indeed,  in  Bradon^ 
and  the  book  called  FletOy  that  heriots  are  ex  gratid :  but 
it  is  di£Bcult  to  conceive  how  the  doctrine  of  ex  gratid 
could  be  applied  to  the  time  I  am  speaking  of:  the 
villein  was  only  giving  to  the  lord  that  which  he  might 
at  any  time  take ;  for  his  estate  was  held  not  only  at 
the  will  of  the  lord,  but  the  personal  property  of  the 
viUein  was  the  property  of  the  lord.  It  is  probable,  — 
though  this  is  mere  conjecture,  for  the  history  of  heriots 
is  so  obscure  that  it  is  impossible  to  ascertain  how 
they  originated,  —  it  is  probable  that  heriots  were  ori- 
ginally nothing  more  than  the  gift  which,  in  a  rude 
state  of  society,  a  person  in  an  inferior  situation  of  lifi^ 
on  approaching  one  of  a  superior  situation,  always 
offisred.  We  know,  that  in  many  countries  where  know- 
ledge and  dvilizaticm  have  not  made  the  progress  they 
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have  in  this  happy  country,  an  inferior  person  cannot 
approach  a  superior  without  the  offer  of  a  present :  it 
has  occurred  to  us,  that  heriots  were  a  species  of  tribute 
the  tenant  offered  to  tlie  lord  at  the  time  he  approached 
him,  in  order  to  secure  his  protection,  and  to  pray  of 
the  lord  to  confer  on  him  the  interest  which  had  been 
determined  by  the  decease  of  his  former  tenant.  Mr.  Jus- 
tice Blackstone  indeed  traces  the  right  of  a  lord  to  his 
heriot  to  a  more  advanced  period  of  society :  but  though 
he  does  not  use  the  word  tribute,  he  uses  the  word  do- 
nation. He  says  (a),  "  This  payment  was  originally 
a  voluntary  donation  or  gratuitous  legacy  of  the  tenant, 
perhaps  in  acknowledgment  of  his  having  been  raised  a 
degree  above  villenage^  when  all  his  goods  and  chat- 
tels were  quite  at  the  mercy  of  the  lord."  But  what- 
ever the  situation  of  copyholders  might  have  been 
in  the  early  part  of  our  history,  custom  has  now  con- 
firmed their  interest  as  tenants,  and  this  same  custom 
has  confirmed  and  established  the  rights  of  the  lord. 
This  alteration  has  been  brought  about  by  no  statute ; 
the  statutes  to  which  we  refer  with  so  much  satisfaction 
have  only  secured  the  rights  of  men  already  free.  It 
is  to  lawyers  in  IVestminstef-  hall,  and  I  speak  it  witii 
pride,  that  slaves,  for  such  was  the  state  of  men  in  pure 
villenage,  are  indebted  for  the  permanency  of  their 
property,  and  for  that  weight  in  society  which  perma- 
nency in  property  has  conferred  upon  them ;  it  is  by 
the  establishment  of  the  customs  referable  to  copyholds 
as  established  in  courts  of  justice,  that  this  permanent 
interest  has  placed  copyholders  in  the  happy  situation 
in  which  they  are  now  found  ;  —  the  copyholder  now 
has  a  permanent  interest  in  his  estate  as  long  as  he  per- 
forms his  services,  and  the  lord  has  certain  rights  and 
does;  and  as   long  as  the  copyholder  performs  his 
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services  and  pays  the  dues»  he  has  the  same  permanent 
interest  in  his  estate  as  if  it  were  freehold,  I  have  stated 
that  the  heriot  was  a  species  of  tribute  which  the  haf 
paid  on  the  death  of  his  ancestor;  it  was  the  heir  klone 
who  rendered  it;  he  gave  but  one  tribute,  one  beast^ 
which  would  probably  be  his  best  beast  What  was 
the  condition  on  which  the  permanent  grant  was  madb 
to  hhn  ?  It  was,  that  he  should  tender  to  the  lord  oM 
beast  or  one  chattel.  It  may  be  asked,  if  the  ptopertjf 
was  separated  into  di£Perent  tenements,  was  the  lord 
to  wait  till  the  death  of  all  the  tenants  for  bne 
heriot  ?  No.  Of  necessity,  the  instant  the  estate  bo^ 
came  separate  there  were  separate  heirs,  and  each  bear 
paid  his  tribute :  while  the  estate  continued  in  severahy^ 
in  order  that  the  lord  might  not  lose  his  right,  eadi 
person  having  a  separate  interest  had  to  pay  a  s^iarate 
tribute ;  without  this  in  the  division  of  the  property  the 
lord  would  have  lost  his  rights:  services  which  wera 
capable  of  severance  were  considered  differently,  but 
these  being  incapable  of  severance,  while  the  estate  was 
held  in  severalty,  from  the  necessity  of  the  things 
were  multiplied,  but  the  moment  the  reunion  toolt 
place  the  necessity  ceased,  and  the  lord  was  placed  in 
the  same  situation  as  when  the  grant  was  first  maldei 
that  is,  he  was  only  entitled  to  one  heriot  Looking  to 
the  principle  and  plain  c(»nmon  sense  of  the  thing,  jsnd 
that  which  is  due  to  justice,  it  seems  to  be  clear^  that 
since  the  reunion  of  the  property  the  right  of  the  lord 
to  those  heriots  which  he  had  while  the  e^t^  was 
separate,  ceased,  and  that  only  one  heriot  was  dne.  I 
would  make  another  observation,  which  is  confirined  bjf 
Mr.  Justice  Blackstone  and  every  one  who  has  writMtt 
upon  the  subject,  that  the  rule  as  to  copyholds  ia  ^bhi 
that  the  fines  and  other  claims  of  the  lord  are  not  to-be 
carried  to  such  an  extent  as  would  work  the  disherison 
of  the  copyholder.    It  will  be  found  when  we  come  to 
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consider  this  case,  that  if  this  muldpUcation  of  heriot 
services  and  fees  was  to  take  place,  it  would  work  a  dis- 
herison of  the  estate ;  it  would  make  his  estate  what  the 
civilians  call  damnosa  h(ereditas ;  —  here  are  but  nineteen 
acres  in  all,  and  the  heriots  claimed  are  nearly  to  the 
amount  of  as  many  hundred  pounds.  It  therefore  may 
be  feirly  stated,  that  in  this  particular  case,  if  the  lord's 
daim  can  be  supported,  it  will  operate  to  the  disherison 
of  the  heir.  Now  is  that  fit  ?  We  know  there  is  another 
case  in  which  a  court  of  Westminster-haU  has  limited  the 
right  of  the  lord,  because  if  he  bad  a  right  to  claim  as 
much  as  he  pleased,  such  claim  would  have  worked  a 
difllierison.  We  know,  that  formerly  copyholds  were 
hdid  with  fines  uncertain ;  but  the  Court  have  said  to 
the  lord,  <<  you  shall  not  take  what  you  please ;  it  shall  be 
limited ;  you  shall  only  be  entitled  to  two  years'  purchase^ 
because  if  you  take  just  as  much  as  will  satisfy  your 
eupidlQr,  you  may  compel  the  heir  to  surrender  the 
Mate  into  your  hands ;  dierefore,  we  will  impose  our 
Mstraint  on  you."  Upon  the  same  principle  we  musk 
testrain  the  claim  of  heriots,  that  these,  and  the  fines  and 
fees  due  to  the  steward,  may  not  exceed  the  value  of  the 
property ;  therefore,  consistently  with  the  principle,  it 
seems  to  me  impossible  that  the  right  of  the  lord  can  be 
tarried  to  the  extent  contended  for,  and  that  neither 
jfu^lice  nor  law  give  the  lord  more  than  was  originally 
doe  to  him  as  the  condition  of  his  grant  There  is  very 
Mtde  authority  to  be  found  on  this  subject ;  there  is  otie 
ease,  or,  I  should  rather  say,  an  opinion  entitled  to  great 
l^espect,  considering  the  person  by  whom  it  was  pro- 
Hoimced,  which  was  referred  to  by  me  in  my  argument 
fai  th^  case  of  Attree  v.  Scutt ;  I  mean  the  opinion  of 
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holder  having  several  copyholds,  granieth  them  by  one 
copy,  yet  the  grantee  shall  pay  several  fines,  for  they 
shall  enure  as  several  grants."  Now,  that  is  like  this 
case.  Samuel  Warner  had  two  copyholds,  and  if  he  had 
made  a  grant  the  lord  would  have  been  entitled  to  two 
fines ;  the  words  in  the  next  paragraph  are, .  ^^  but  if  two 
joint  tenants,  two  tenants  in  common,  or  tenant  for  life, 
and  he  in  the  remainder  join  in  the  grant  of  a  copyhold,^ 
one  fine  only  is  due,  and  it  shaU  enure  as  one  grant 
only ;  so  if  a  surrender  be  made,  and  after  a  common 
recovery  is  had,  by  plaint  in  the  nature  of  a  writ 
of  entry  en  le  post,  for  the  better  assurance,  one  fine 
only  shall  be  paid."  Now  it  appears  to  me  that  this  is 
directly  in  point,  and  if  Lord  Cokeys  opinion  is  right, 
that  where  two  tenants  in  common  convey  their  interest, 
only  one  fine  shall  be  paid,  must  not  the  estate  be  con- 
sidered as  united  for  ever  after?  If  there  is  no  more 
than  one  fine  paid,  upon  what  pretence  can  there  be 
said  to  be  more  than  one  heriot  due  ?  If  this  opinion 
of  Lord  Coke  is  warranted  by  law,  it  appears  to  me  to 
be  a  decisive  authority  in  favour  of  the  judgment  we 
shall  pronounce ;  but  I  know  it  has  been  said,  that  Lord 
Coke  in  this  case  must  be  mistaken,  for  in  the  margin 
is  a  reference  to  Lord  Cokeys  Reports  (a),  and  upon  re- 
ferring to  the  page  you  find  nothing  to  warrant  his 
opinion.  I  have  looked  into  the  report,  and  the  ob- 
servation is  correct,  but  it  will  be  found  that  the  same 
observation  will  apply  to  cases  that  are  relied  on  on  the 
other  side ;  it  appears  to  me  that  the  reference  was  not 
made  by  Lord  Coke^  but  that  it  has  been  introduced  by 
some  ignorant  editor  who  fancied  something  confirmatory 
of  the  opinion  in  4-  Coke,  The  fact  is,  Lord  Coke  had  no 
authority  for  what  he  states,  but  I  am  afraid  we  should 
get  rid  of  a  good  deal  of  what  is  considered  law  in  West" 
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^ninster  hall,  if  what  Lord  Coke  says  without  authority  is 
not  law.  He  was  one  of  the  most  eminent  lawyers  that 
ever  presided  as  a  judge  in  any  court  of  justice,'  and 
what  is  said  by  such  a  person  is  good  evidence  of  what 
the  law  is,  particularly  when  it  is  in  conformity  with 
justice  and  common  sense.  Opposed  to  this,  as  I  have 
stated,  is  the  case  of  Attree  v.  Scutt.  I  shall  read  the 
judgment  given  in  that  case,  because  I  think  I  can 
answer  every  part  of  the  reasons  and  authority  on  which 
it  was  decided.  It  was  an  action  brought  by  the  steward 
of  a  manor  for  fees,  and  though  the  copyhold  tenement 
was  but  small,  it  appears  the  steward  was  not  content 
with  64/.,  which  was  paid  into  court,  but  demanded  a 
large  sum,  I  think,  more  than  the  value  of  the  estate.  I 
wonder  the  learned  Judges  did  not  pause  at  this  circum- 
stance, and  consider  whether  it  was  possible  that  a  cu^ 
torn  for  a  steward  to  make  such  a  claim  could  be  good 
in  point  of  law.  In  that  dase  the  court  considered  the 
right  of  the  steward  as  standing  on  the  same  foundation 
as  the  rights  of  the  lord.  "  The  question,"  says  Lord 
EUenboroughj  "  in  this  case,  as  stated  by  the  Plaintiff's 
counsel,  simply  amounts  to  this,  whether  if  two  persons 
hold  a  copyhold  as  tenants  in  common,  and  the  one 
surrender  his  moiety  to  the  other,  and  the  other  be  ad- 
mitted, he  shall  hold^the  land,  in  respect  to  the  lord  and 
die  steward,  for  the  purpose  of  fines  and  fees  on  ad- 
mittance as  one  tenement  or  as  irwoJ*  Then  he  goes  to 
a  part  to  which  I  beg  particular  attention.  "  It  has 
been  settled  so  long  ago  as  the  time  of  Ed.  3.,  that 
if  my  tenant  who  holds  of  me  by  a  heriot,  alien  parcel 
of  the  land  to  another,  each  of  them  is  chargeable  to 
me  with  a  heriot,  for  it  is  entire;  and  if  the  tenant  pur- 
chase the  land  again,  yet  if  I  were  seized  of  the  heriot 
by  another  man,  I  shall  have  of  him,  the  tenant,  for 
each  portion  a  heriot  This  doctrine  is  to  be  found  in 
Fitz.  Abr.  tit.  Heriot^  pL  1."  It  is  quite  clear,  that 
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the  noble  and  learned  Judge  did  not  look  at  the  ckae 
to  which  Fitzherbert  refers  for  his  authority,  if  he  had, 
he  would  have  found  that  there  was  no  such  case. 
He  proceeds ;  ^^  and  from  thence  it  follow^  that  if  an 
estate  holden  by  indivisible  services  be  divided  and 
holdeti  in  severalty,  and  afterwards  by  the  act  of  the 
parties  shall  come  again  into  one  hand,  the  services  which 
were  multiplied  shall  continue  to  be  payable,  not  as  for 
one  tenement,  but  Jbr  each  portion  respectively,  u  e.  as 
for  distinct  tenements,  and  that  they  do  not  again  become 
in  respect  of  the  lord  one  tenement.'*  His  Lordship  says, 
^^  the  Defendant's  counsel  did  not  in  his  argument  in- 
sist tliat  this  ought  not  be  so,  (if  I  did  liot,  I  did  not 
do  my  duty  on  that  occasion,)  where  parcel  of  a  te- 
nement had  been  aliened  and  holden  in  severalty  g  but 
insisted,  that  this  case  differed,  as  it  is  the  case  of  an 
entire  tenement^  having  been  for  some  time  holden  fay 
several  persons  in  common  and  not  in  sevendty,  and 
afterwards  coming  into  one  hand  by  a  conveyance  lo 
one  of  such  tenants  of  the  interests  of  the  rest,  contend- 
ing that  a  conveyance  by  a  number  of  tenants  in  com- 
mon is  not  the  conveyance  of  distinct  estates,  but  of  one 
estate ;  but  to  this  we  do  not  assent.  Tenants  in  com- 
mon are  they  who  have  lands  by  several  titles,  each 
having  a  several  freehold,  but  with  an  undivided  occupa- 
tion ;  and  every  one  of  them  shall  do  several  services,  and 
several  suits ;  and  one  of  them  may  enfeoff  the  other,  for 
there  is  no  privity  between  them."  Here  his  Lord^ip 
refers  to  a  passage  in  Brookes  Abridgment^  ixf.  order  to 
shew  that  one  tenant  may  enfeoff  another ;  then  he  re- 
fers to  the  case  of  Fisher  v.  Wiggj  where,  as  he  says, 
>^  one  of  the  objections  of  Lord  HoU  to*  construing  a 
surrender  of  a  copyhold  to  ^.,  fi.,  and  C,  equally  to  be 
divided  between  them,  as  creating  a  tenancy  in  common, 
was  according  to  the  report  in  P.  Wms.  21.  « that  by 
such  construction,  instead  of  one  copyhold  estate,  and 
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one  fine  and  single  service^  there  would  be  five  several  1S24. 
copyhold  estates,  and  as  noany  fines  and  services.' " 
There  is  no  doubt  that  is  the  case  as  long  as  they  con- 
tinue in  common ;  but  I  am  surprised  it  did  not  occur 
to  his  Lordship  that  the  argument  of  Lord  HoU  cannot 
be  pressed  further ;  there  is  nothing  in  any  book  or  in 
any  modem  treatise,  that  goes  the  length  of  shewing, 
that  when  the  estates  are  again  united,  the  heriots  con- 
tinue to  be  paid.  Then  his  Lordship  adds,  '^  As  to  the 
authority  from  Lord  Cokeys  Copyholder^  sect.  SS*^^  ^<  we 
think  there  must  be  some  mistake  in  the  printing ;  the 
page  referred  to  in  4  Coke^  27.  b.  being  silent  as  to  any 
such  subject."  I  have  already  made  the  observations  that 
occurred  to  me  on  that  subject  Then  he  says,  that 
^^  though  the  law  is  certainly  as  there  laid  down  as  to 
joint  tenants  and  tenant  for  life  and  remainder  man, 
yet  it  may  be  well  doubted  as  to  tenants  in  common  who 
have  several  estates ;''  aiid  then  he  mentions  that  ^^  in 
PlcfwdL  1 40.  it  is  laid  down,  that  if  two  tenants  in  common 
grant  a  rent  of  20$.  it  shall  enure  as  several  grants."  Un- 
doubtedly that  is  the  law ;  it  is  the  grant  of  several  per- 
sons ;  though  what  Plowden  says  is  no  authority ;  nor  is 
it  in  this  case  the  opinion  of  any  Judge,  but  it  is  only 
the  argument  of  Serjt.  CtUline*  Unquestionably  it  does 
«nure  as  several  grants,  for  it  is  an  interest  that  passes 
&om  two  people ;  but  though  it  does,  does  it  follow  that 
whea  the  grant  has  produced  its  efiect  by  conveying 
the  estate  to  one  person  that  there  should  still  continue 
to  be  several  heriots?  It  is  a  non  sequitur  into  which 
this  noble  person  has  fallen.  I  can  find  nothing  to 
support  this  doctrine  — nothing  whatever  but  the  pas- 
sage in  Fkzherbert;  for,  giving  the  fiillest  efiect  to 
Pk/aodefij  and  considering  it  to  be  the  dictum  of  a  judge 
instead  of  the  argument  of  a  serjeant,  the  question  is, 
what  is  the  efiect  of  the  reunion  which  the  conveyance 
occasions  ?     Now  let  us  see  whether  there  is  any  de- 
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ference  due  to  the  authority  of  the  case  in  Fitzhet*^^^* 
To  avoid  any  mistake,  I  have  copied  it  in  the  Norman 
Frenchj  which   I  translate  thus :  ^*  If  my  tenant  who 
holds  from  me,  aliene  parcels  of  his  land  to  others,  every 
one  of  them  will  owe  to  me  an  heriot,  because  the  heriot 
is  entire ;  and  if  the  same  tenant  purchases  back  agun, 
I  shall  have  two  heriots  from  him.''     And  Fitzherbert 
says  that  was  the  opinion  of  WyL  and  Shard. :  Fitzher' 
belt  does  not  mean  to  refer  to  the  year-books,  as  Lord 
Ellenborourgh  supposes,  for  when  he  does,  he  not  only 
mentions  the  term  and  theyear  of  the  reign,  as  ^*  Hilary 
^'i  Edw.  3.:"  but  he  puts  a  figure  to  denote  the  number  of 
the  case  in  the  year-book.     Here,  there  is  no  figure. 
It  is  certainly  not  in  the  year-books  which  have  come 
down  to  us,  for  looking  at  the  year-books  of  Edward  3., 
they  stop  at  the  SOEdw.S.^  and  they  do  not  b^in  again 
till  the  38tli ;  so  that  there   is  no  year-book   for  the 
34  Edw>  3.     It  may  be  said  that  Fitzherbert  was  pos- 
sessed of  an  edition  which  is  not  accessible  to  us :  that  19 
possible;  but  we  have  looked  at  the  liber  Assizarumj  and^ 
there  is  no  case  similar  to  this.     The  next  thing  I  have  to 
advert  to  destroys  the  case  altogether ;  it  is,  that  there  were 
no  judges  living  in  the  31*  Edw.  3.  whose  names  answer  to 
tVyl.  and  Shard.     The  only  judges  I  can  find,  —  and  I 
have  looked  into  Dugdale^  who  has  given  us  a  list  of  the 
judges  of  the  Court  of  Common  Pleas,  though  not  of 
the  judges  of  the  other  courts. — The  only  two  judges  1 
can  find  who  would  answer  the  description  of  Wyl.  and 
Shard,,  are  Richard  De  Wylughby  and  John  De  Sharden  ,• 
both  these   were  dead  by   the   34-  Edw.  3.     I   find  by 
the  Chronica  series  that  there  was  a  John   De   Wildy 
who  was  Chief  Baron  of  the  Exchequer  in  Si*  Edw.  3. 
If  he  was,  he  never  could  have  sat  in  any  court  of 
Westminster  hall  with  John  De  Shardaij  a  judge  of  the 
Common  Pleas,  for  the  Exchequer  Chamber,  in  which 
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the  Common  Pleas  and  Exchequer  judges  meet,  did  not 
then  exist.  It  is  clear,  therefore,  that  there  is  some  great 
mistake  as  to  that  case.  It  was  a  loose  note,  probably 
the  decision  of  a  judge  at  Nisi  Prius.  It  will  not  be 
found  in  any  one  book  of  authority,  for  if  it  had,  we 
should  have  found  it  in  Brooke,  Roll^s  Abridgment, 
Viner  or  Camyns.  We  find  it  in  none  of  these ;  but  it  is 
to  be  found  in  Kitchin  on  Courts  (a),  and  in  a  way  that 
shews  it  was  greatly  mistaken  by  Fitzherbert.  Let  us 
see  how  it  appears  there ;  —  he  refers  to  Fitzherbert,  he 
thought  it  was  not  an  authority,  and  he  stopped  short 
at  the  point  at  which  we  stop :  he  makes  the  tenants  in 
common,  while  they  continue  in  common,  pay  several 
heriots,  but  he  goes  no  further.  His  words  are,  "  If  my 
tenant,  which  holds  of  me  by  a  heriot,  aliens  parcel  of  his 
land  to  another,  every  one  of  them  shall  pay  heriot  for 
that,  that  it  is  entire;"  there  the  passage  stops;  there  is 
not  a  word  implying,  that  if  they  are  again  united  they 
shall  pay  more  than  one  heriot ;  he  refers  to  Fitzherbert 
only,  and  not  to  the  year-book.  Now,  to  the  doctrine  of 
Kitchen  we  subscribe,  that  where  they  remain  in  severalty, 
they  must  for  that  reason  pay  several  heriots,  but  the 
case  goes  no  further  —  it  goes  as  far  as  common  sense 
and  law,  and  then  stops.  Fitzherberfs  Abridgment  is 
the  compilation  of  a  learned  judge,  but  even  learned 
judges  may  sometimes  make  mistakes.  And  the  au-> 
thority  on  which  the  case  of  Attree  v.  Scutt  depends,  has 
crept  into  Fitzherbert,  and  is  not  supported  by  any  other 
authority.  Undoubtedly,  every  respect  is  due  to  an 
ancient  decision,  when  from  time  to  time  it  has  been 
acted  upon.  Vires  acquirit  eundo :  by  passing  down  a 
series  of  years,  and  being  from  time  to  time  recognized 
by  every  writer,  ancient  decisions  acquire  a  d^ee  of 
authority  which  does  not  belong  to  modern  decisions ;— - 
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not  for  being  mors  ponspnant  widi  justice,  but  di&t  tbey 
have  the  sanction  of  time ;  *<-  but  no  such  authonty  be- 
longs  to  thiacase,  for  this  case  is  quoted  but  once  during 
all  the  period  of  time  since  FUzherhert^  and  that  quotation 
destroys  its  authority)  and  is  not  oonfirmed  by  the  autho* 
rity  of  any  learned  author  who  has  since  writt^i  on  the 
law.  Instead,  ther^ore,  of  being  an  ancient  case  entitled 
to  weight,  it  is  entitled  to  none  at  all ;  the  auth<»ity  of 
it  is  destrbyed ;  and  it  is  impossible  but  that  the  diligoit 
professors  of  the  law  who  have  written  on  the  subject^ 
would  have  admitted  it,  or  that  it  should  have  beol 
quoted  hy  Kitchki  as  he  has  quoted  it,  if  up  to  the  ex* 
tsnX,  oi  Fitzherbert^  it  had  been  entitled  to  be  considered 
as  any  authority.  We  must  apply  the  contrary  of  iSent 
rule;  we  must  say  that  the  remoteness  of  die  oase^ 
instead  of  strengthening,  weakens  its  authority.  I  have 
stated,  that  the  books  furnish  us  with  no  other  autho* 
rities  to  guide  us,  and  unless  we  are  compelled  by  an* 
thority  to  say  that  this  is  law,  I  for  one  will  never  say 
so;  for,  instead  of  doing  what  has  been  done  by  our 
predecessors,  namely,  giving  stability  to  this  species  of 
interest,  and  doing  that  which  would  confer  a  benefit  by 
rabing  a  class  of  people  from  slavery  to  independence 
and  opulence,  and  consequently  to  respectability  and 
power.  —^Instead of  giving  stabDity  to  the  interest  and 
enlar^g  the  rights  of  the  copyholders, — we  should  be 
establishing  a  rule  which  would  destroy  their  estates* 
Unless  compelled  by  authority  I  will  not  do  that.  After 
the  greatest  diligence  in  our  researches,  we  can  find  no 
other  authority  to  warrant  the  doctrine  in  the  case  of 
Attree  v.  Scuitj  but  the  one  to  which  I  have  referred.  If 
we  had  not  discovered  that  Attree  v.  Sadt  stood  on  a 
fiUse  foundation,  we  should  have  been  much  embar- 
rassed by  it.  We  see  the  only  ground  on  which  the 
case  of  Attree  v.  Scutt  rests,  and  we  find  it  cannot  be 
supported.    We  find,  that  if  the  learned  judges  had 

endeavoured 
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endeavoured  to  trace  the  case  in  FihJterbert  to  its  source^ 
they  would  have  seen  it  had  no  solid  foundation.     There 
is  nothing  on  which  it  can  stand,  and  therefore  we  have 
no  difficulty  in  deciding  against  it  This  has  been  argued 
as  a  question  of  general  copyhold  law :  if  the  jury  had 
found  that  there  was  a  custom  of  this  kind  within  this 
manor,  and  it  had  been  put  to  us  to^  say  whether  the 
custom  was  good  or  not,  perhaps  we  might  have  been 
of  a  different  opinion.    It  is  not  necessary  to  say  what 
our  opinion  would  have  been.     There  is  no  custom 
found,  that  on  a  reunion  the  multiplied  heriots  are  to 
be  paid.    It  has  been  discussed  as  a  question  of  law, 
and  we  are  to  say,  whether,  without  any  custom  bdng 
found,  it  is  the  necessiary  legal  consequence,  thilt  when 
an  estate  has  been  divided  and  again  reunited  all  the 
heriots  are  to  be  paid,  after  the  reunion  of  the  sevend 
estates,  that  were  paid  whilst  it  was  divided;  we  say 
there  is  no  such  law,  no  such  doctrine.    Our  judgment 
therefore,  is,  that  two  heriots  only  are  payable,  not- 
withstanding the  tenancy  in  common  that  has  intervened 
in  the  passage  of  this  property  down  to  Sir  Charles 
Bunbun/j  and  we  are  of  opinion  that  only  two  heriots 
were  payable  on  the  death  of  Sir  Ckarks  Bunbury. 


1824. 


Garland 
Jbkyll. 


Park  J.  The  verdict  must  be  entered  for  tlie  value 
of  the  two  first  heriots,  158/.  11&,  and  the  judgment 
aoccndhigly. 
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juij  6.  Aarons  V.  Williams,  Searle,  and  Cann. 

If  one  of  nPHE  Defendants,  who  were  bankers,  were  sued  in  this 

u^8  who  have  action  on  their  acceptance  of  a  bill  of  exchange, 

severed  in  de-  Williams  and  Searle  appeared  joinUy  and  pleaded  a 
fence,  »tt«»  out  judgment  recovered ;  Cann  employed  a  separate  attor^ 
the  Plaintiff  ^^y^  appeared  separately,  and  demurred  to  the  declar- 
cannot  proceed  ation ;  upon  which  demurrer  and  an  issue  of  nul  tiel 
because  one  of  ^®^^^»  judgment  was  obtained  in  Easter  term  last.  A 
the  other  De-   writ  of  error  was  thereupon  sued  out  on  behalf  of  Cann, 

fendantt  allowed  by  the  officer  of  the  court,  and  notice  of  the 

makes  an  ad- 

mission  that      allowance  served  on  the  attorney  for  the  Plaintiff:  Searle 

the  writ  was     afterwards  admitted  that  the  writ  of  error  was  sued  out 

^j^  for  delay,  and  the  plaintiff's  attorney  thereupon  issued  a 

Ca.  Sa.  against  all  the  Defendants :    no  admission   of 

delay  having  been  made  by  Oznn,  or  her  attorney, 

Bosanquet  Serjt.  obtained  a  rule  nisi  to  set  aside  the 
writ,  and  subsequent  proceedings,  with  costs. 

VaT4gkan  Seijt.  (and  Onslow  and  Wilde  Serjts.  were 
for  the  other  Defendants)  who  shewed  cause,  cited  Ellis 
and  Others  v.  Sweety  (a)  K.  B.  Easter  term,  1824,  in  which 
a  writ  of  error  having  been  brought  by  one  of  many 
Plaintiffs,  and  another  of  them  having  admitted  it  was 
for  delay,  the  court  required  an  affidavit  that  there  was 
real  error. 

Best  C.  J.  The  case  we  have  been  referred  to  does 
not  bear  on  the  present,  and  if  it  did,  it  is  a  question 

{a)  Not  yet  reported. 

whether 
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whether  or  no  we  should  adopt  it ;  but  the  case  is  dis- 
tinguishable, because  it  was  an  action  by  many  joint 
Plaintiffs;  whereas  the  Defendants  in  this  action  have 
severed ;  one  of  them  has  purchased  his  writ  of  error, 
which  is  a  writ  of  right ;  and  though  the  courts  have 
interfered,  where  the  party  making  the  admission  of 
delay  was  the  party  who  sued  out  the  writ,  they  will  not 
interfere  in  other  cases. 


1824. 


Aarons 
Williams. 


Park  J.  We  do  not  run  counter  to  the  rule  which 
has  been  laid  down  in  several  late  cases,  but  Ellis  v. 
Sweel  has  no  bearing  on  the  present,  and  it  goes  to  es- 
tablish a  practice  of  which  I  cannot  approve,  namely, 
the  calling  for  affidavits  to  support  a  writ  of  right.  I 
shall  feel  a  difficulty  in  acquiescing  with  this,  unless  the 
legislature  interfere. 


BuRROUGH  and  Gaselee,  Justices,  concurring,  the 
rule  was  made 

Absolute* 
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juij  7.        Perham  ^.  Ratkal,  Forset,  and  Milvebton. 

An  ackiiow>»  A  CTION  ainimst  the  Defendants  as  the  joint  makers 

^jl^r^  of  a  promissory  note.     Plea,  statute  of  limitations^ 

yean  by  one  Replication,  taking  issue  thereon, 

^^joint^  At  the  trial  before  Bosanquet  Seijt,  Somerset  Lent 

prominory  Assizes,  1824*,  it  appeared  that  MUverton  was  only  a 

note  will  re-  surety  and  had  made  no  acknowledgment  of  the  debt 

aninst  the  within  six  years,  but  an  acknowledgment  by  one  of  the 

odier»although  other  Defendants  within  that  time  having  been  proved, 

he  haj  made     ^^  learned  Sent  directed  the  jury  that  the  acknowledff- 
no  acknow-  1       .  .        i         •  n 

ledgment,  and  ment  of  the  joint  debt  by  any  one  of  the  Defendants 

only  signed       would  be  binding  on  the  others,  and  a  verdict  was  taken 
^f^g^^  for  the   Plaintiff,  with  liberty  for   the  Defendants  to 

move  to  set  it  aside,  and  enter  a  nonsuit.  Accordingly 
PeffSeijt,  on  behalf  of  the  Defendant,  having  obtainea 
a  rule  nisi  to  that  effect, 

Wilde  Serjt,  who  shewed  cause,  relied  on  TVhitcomb 
V.  JVhiting  (a),  Jackson  v.  Fairbank  (6),  and  Brandram 
V.  Wharton  (r),  as  authorities  to  show  that  an  admission 
or  acknowledgment  by  one  of  many  joint  Defendants, 
is  binding  on  the  others ;  and  urged  that  the  admission 
of  one  partner  would  bind  all  in  respect  of  their  joint 
interest.  He  distinguished  Atkins  v.  Tredgold  (d),  on 
the  ground  that  the  acknowledgment  there  was  not 
made  by  a  person  jointly  liable. 

Pellf  in  support  of  his  rule,  distinguished  the  present 
from  those  cases,  on  the  ground  that  the  Defendant 

(a)  Doug,  651.  {c)  I B.  ^  jf.  463. 

(h)  %  H.  Bl.  340.  (rf)  %B.t^C.%3. 

i 

MUverton 
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MUiverton  was  only  a  surety,  and  had,  therefore,  a 
right  to  expect  notice  if  the  note  wai$  not  paid.  He 
urged  that  the  authority  of  Whitcomb  v.  Whiting  had 
been  much  shaken  by  what  fdl  from  the  judge  in  At^ 
kins  v.  Tredgoldj  and  that  Bland  t.  Haselrig{a)  was 
an  authority  the  other  way.  He  also  cited  Roc^h  v. 
Quin  {b)  where  in  an  action  against  other  partners,  on  a 
bill  accepted  by  a  co-partner  in  the  name  of  the  firm, 
the  admissions  in  his  answer  filed  to  a  bill  in  equity 
against  him  were  holden  not  admissible  in  evidence 
against  the  rest 


18^4. 


Perham 
Raynal« 


Best  C.  J*  The  question  for  ils,  in  this  case,  is, 
whether  where  there  are  three  Defendants,  and  a  debt 
due  from  them  is  more  thto  of  six  years'  sttoding, 
a  promise  by  one  of  them  will  prevent  tli^  operfttitcm  of 
the  statute  of  limitations  ?  The  Coiirt  is  of  opihibn 
that  it  will.  The  question  is  one  of  considerable  im- 
portance,  and  the  doubt  has  been  raised  by  certain  ex- 
pressions which  have  &llen  fit»n  some  of  the  judges, 
impugning  the  authority  of  WkUcofnb  v.  Whiting.  Thcj 
Words  of  the  statute  are  exceedingly  strbtag,  ^'  All  ae^ 
tions  of  trespass,  detinue,  &c.  shall  be  commencied 
and  sued  within  the  time  and  limitation  hereafter  e:^ 
pressed  and  not  after."  Lookibg  at  diese  word^  ohe 
might  be  led  to  conclude,  that  in  no  instance  cotdd 
a  remedy  for  debt  be  had  after  six  years;  but  that  con-^ 
8tr action  cannot  be  adopted,  because  if  it  Were,- a  party 
might  elude  paying  the  prindpal,  although  he  had  paid 
interest  for  six  years :  and  it  was  disdded  by  all  the 
judges  in  Heylin  v.  Hastings  (c),  that  after  ten  years  a 
b&re  acknowledgment  was  suffident  to  revive  dx<B  debt. 
The  principle  of  that  dedsion  is,  that  the  statute  ought 


(a)  %FenUisu 


{b)  7Pri«,X93, 


(c)  Garth.  471* 

only 
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only  to  operate  when,  from  the  circumstance  of  non- 
claim  for  six  years,  it  may  be  presumed,  either  that  the 
cause  of  action  never  existed,  or  that  it  has  been  satis- 
fied: but  there  are  many  cases,  in  which,  although  a 
cause  of  acdon  may  never  have  existed,  or  may  have 
been  satisfied,  it  would  be  difficult  to  answer  it  if  brought 
forward  at  the  distance  of  six  years  after  the  time  of  the 
alleged  contract.  The  presumption  certianly  is,  tha . 
the  debt,  if  any,  has  been  paid.  But  that  presumption 
may  be  rebutted,  and  is  rebutted,  by  a  subsequent  ac- 
knowledgment. From  the  decision  of  Heylin  v.  Hast- 
ings  down  to  the  present  time,  it  has  always  been  holden 
that  a  new  promise  revives  the  old  debt,  but  does  not 
create  a  new  one.  It  has  been  argued,  that  there  is  a  dis- 
tinction where  there  are  many  Defendants,  and  only  one 
of  them  makes  an  acknowldgment ;  but  there  is  no 
ground  for  this  distinction,  for  a  party  who  makes  the 
acknowledgment  cannot  deny  the  existence  of  the  debt, 
and  if  the  acknowledgment  of  one,  where  only  one  is 
sued,  will  prevent  the  operation  of  the  statute  of  limit- 
ations, so  also  will  the  acknowledgment  of  one  where 
three  are  sued.  If  we  were  to  decide  otherwise  we 
should  establish  an  anomaly  in  the  law,  because  in  other 
cases  an  acknowledgment  by  one  of  many  who  are 
jointly  concerned  is  binding  on  the  others.  This  dis- 
tinctly appears  from  Vican/s  case,  (a)  Lord  EUen^ 
horough  ||ias  applied  the  same  principle  in  cases  of 
trespass,  and  he  says,  in  The  King  v.  The  Inhabitants  of 
HardmcJc(a\  <<  Evidence  of  an  admission  made  by  one 
of  several  Defendants  in  trespass,  will  not  it  is  true  esta- 
blish the  others  to  be  co-trespassers ;  but  if  they  be 
established  to  be  co-trespassers  by  other  competent  ievi- 
dence,  the  declaration  of  the  one,  as  to  the  motives  and 
circumstances  of  the  trespass,  will  be  evidence  against 


(«)  Gilberts  Evidence f  51. 


(i)  IlJ?ai/,  57S. 
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all  who  are  proved  to  have  combined  together  for  the 
common  object.''  In  the  same  case  Ijb  Blanc  J.  ex- 
tended the  application  of  the  principle  to  evidence 
adducible  in  settlement-cases,  and  the  legislature  after- 
wards acted  upon  his  opinion.  The  same  doctrine  has 
been  applied  to  acknowledgments  in  cases  of  conspiracy 
and  other  offences  up  to  high  treason.  What  then  is 
diere  to  distinguish  cases  under  the  statute  of  limitations 
from  others  ?  But  the  point  has  been  expressly  decided 
in  Whitcomb  v.  Whiting.  In  that  case  it  was  holden, 
that  the  admission  of  one  of  several  drawers  of  a  joint 
and  several  promissory  note  took  it  out  of  the  statute 
of  limitations  as  against  the  others,  and  might  be  given 
in  evidence  on  a  separate  action  against  any  of  the 
others*  And  the  language  of  the  judge  is,  ^^  Payment  * 
by  one  is  payment  for  all,  the  one  acting  virtually  as 
agent  for  the  rest ;  and  in  the  same  manner,  an  admis- ' 
don  by  one  is  an  admission  by  all;  and  the  law  raises 
the  promise  to  pay,  when  the  debt  is  admitted  to  be 
due."  It  has  been  supposed  that  this  case  is  not  law. 
However,  I  should  be  slow  to  decide  that  any  thing 
which  fell  from  Lord  Mansfield  is  not  law ;  he  had 
all  the  acquirements  requisite  to  form  a  great  lawyer, 
and  knew  human  nature  in  all  its  branches.  Bland  v. 
Haselrig  has  been  relied  on  as  an  authority  the  other 
way;  but  it  ought  not  to  have  weight,  for  one  of  the 
judges  differed,  and  other  circumstances  shew  it  to  be  a 
case  of  no  authority.  The  verdict  was,  that  one  of  the 
Defendants  did  assume  within  six  years,  and  that  the ' 
others  did  not;  and  it  was  held  that  the  Plaintiff  could 
not  have  judgment  against  that  Defendant  who  was 
fimnd  to  have  promised  within  the  six  years ;  but  as  is 
well  observed  of  this  case  by  Lord  Glenberoicj  who  is 
now  authority,  in  a  note  to  his  report  of  Whitcomb  v. 
Whitings  it  <^  may  be  explained  on  the  manner  of  the 
finding ;  for  as  the  plea  was  joints  and  the  replication 
Vol.  II.  Y  must 
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must  have  alleged  a  joint  undertakings  the  verdict  did 
not  find  what  the  Plaintiff  had  bound  himself  to  pro;?e^'' 
PoUexfen  p.  J.,  and  Ppwell  an^d  Bjokdy  Js«  were  ^ 
opinion  that  the  Plaintiff  could  not  have  jud|^eDt. 
y^tris  inclined  to  the  contrary.  He  co^siflered  it 
as  a  promise,  which  the  case  in  Carihm  sbpws  it  W)9f 
not.  But  the  Chief  Justice  seemed  oC  opinion,  ^^  If  the 
promise  were  renewed  within  the  six  years,  yet,  if.  opt 
upon  a  new  consideration^  it  shoujid  not  bind»  ap^-  ^ 
there  were  a  new  consideration,  the  action  will  lie  agaii^t 
him  that  promised  alone,"  ^f  Sed  qtutr^f  for  the  coip- 
mon  practice  is,  upon  a  plea  of  the  statute  of  limi|Bjtif>f^ 
to  prove  only  a  renewing  the  promise  without  ^jfifjp- 
ther  consideration ;  but  a  bare  ow9ing  the  debt  is  ooi 
taken  to  be  sufficient.''  That  case  cannot  be  considerfs^ 
law  at  present ;  and  with  deference  to  PoUexfen^  a  moral. 
obligation  to  pay  the  debt  was  a  sufficient  CQi^idera^OQi 
for  the  promise.  The  decision,  therefore,  was  erroneo^ 
except  that  the  verdict  found  precluded  aqy  other  judg* 
ment.  The  other  case  which  has  been  referred  tO|  is 
Booth  V.  Quin^  and  in  that  the  judges  certainly  s^^ 
^^  that  it  was  a  rule  in  equity  not  to  receive  the  answer, 
of  one  party  against  another."  No  reason  is  given  fox. 
this  position;  but  the  reason  is,  that  the  evidence. pi[ip- 
)x>sed  was  res  inter  alios  gesta^  and  the  decisioi^  w$$ 
clearly  right.  In  Atkins  v.  Tredgold^  tyvo  of  the  judgi^. 
have  thrown  out  dicta^  impugning  the  authority  of  WMlr 
comb  v.  JVhitingn  but  the  expressions  are  only,  diqta^  and: 
the  two  other  judges  abstain  from  saying  any  thing  to  the 
same  effect.  That  case  was  assumpsit  against  t|^  ex^r 
cutors  of  John  Tredgold^  deceased,  on  three  prqmjisoiry 
not^s  ma^  by  the  testator  jointly  and  severally  .wiftk. 
Robert  'predgoLd^  and  payable  on  demand  to  John  Air. 
^Vi5,  deceased.  R.  71  was  one  of  the  executors  of  J^  Tk^ 
and  ten  years  after  J.-  T.'s  death,  paid  interest  upon  the 
notes.    At  th^  trifJ,  the  jury  found  that  he  paid  such 

16  interest 
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interest  in  his  character  of  maker  of  the  Bote^  and  not 
in  that  of  executor.  The  question  was*  wliethev  such 
payment  of  interest  took  the  case  out  of  the  statute  of 
limitations,  so  as]  to  render  J:  TS  executors  liable; 
and  all  that  the  Court  decided  was,  that  payment  by  one 
maker,  after  die  joint  contract  had  determined  by  the 
death  of  the  other,  did  not  take  the  case  out  of  the 
statute  of  limitations,  so  as  to  make  the  executcM^  of  the 
deceased  maker  liable,  which  does  not  a£fect  the  present 
case.  But  it  is  material  to  look  to  p.  25.,  where  it  ap- 
pears, that  Abbott  C.  J.  told  the  jury,  <<  If  thqr  thought 
that  the  payments  made  by  Robert  Tredgoid  were  made 
by  him  in  his  character  of  executor,  diey  should  find^ 
for  the  Plaintiffi  upon  those  counts.  Ity  however,  they 
thought  the  payments  were  made  by  him  on  his  own 
account,  as  the  joint  maker  of  the  notes,  then  they  were 
to  find  for  the  Defendants.'?  So  that  at  that  time  he 
thought  the  doctrine  in  Whitcomb  v.  Whiting  correct, 
because  he  charged  the  jury  in  conformity  therewith. 
These  are  all  the  cases  and  dicfa  that  seem  to  oppose 
that  decision,  and  with  these  exceptions  it  has  always 
been  acted  upon  and  upheld. 

In  Perry  v.  Jackson  {a)  Lord  Kenyon  says,  "  It  is  ad- 
mitted, that  one  partner  may  do  several  acts  to  bind  the 
interests  of  all ;  he  may  release  as  well  as  create  a  debt; 
he  may,  also,  by  his  acknowledgments  take  a  case  out 
rf  the  statute  of  limitations.'' 

In  Jackson  v.  Fairbank  it  was  holden,  that  payment 
within  six  years  by  the  assignees  of  one  of  two  drawers 
of  a  joint  and  several  promissory  note,  who  had  become 
bankrupt,  of  a  dividend  on  account  of  the  note,  was 
sufficient  to  prevent  the  other  drawer  fixAn  availing  him- 
self of  the  statute  of  limitations,  in  an  action  brought 
•against  him  for  the  remainder  of  the  money  due  on  the 
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(tf)  47.^.516. 
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note.    That  goes  fiirther  than  Whitcomb  v,  Whkings 
it  came  under  consideratipn  in  Brandram  y.JVhajimif 
where    Lord  EUenbaroughf  speaking  of  Whitcomb  t. 
Whitings  says,  /^  By*  that  decision,  where,   however,* 
there  was  ui  express-acknowledgment  by  the  actual  pay-  ^ 
meat  of  a  part  of  the  debt  by  one  of  the  parties  liable^  I . 
am  bound.*'    So  that  he  admits  the  authority  of  Whii^^ 
comb  .v«  WktHngf  of  which  Btyley  J.  also  seeins  to  ex- 
press approbation.  It  seems,  therefore,  that  the  depisioa 
in  Whitcomb  "v.  Whiting  rests  on  the  same.  priniSpIeLas . 
decisions  with  respect  to  admissions  by  one  of  seireral 
persons  jointly  concerned  in  other  instances ;   that  we 
should  create  an  aqomaly  by  departing  from  it;  that  itJ 
has  been  confirm^  in  many  cases,  and  not  shaken  by 
any  authority;   and  that  therefore  our  judgment,  at 
present,  must  be,  to  discdiarge  the  Defendant's  jule. 

Rule  discharged  accordingly. 


Gaselee  J.  did  not  hear  the  argument,  and,  therefiire^ 
bore  no  part  in  the  judgment 
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ARGUED  AND  DETERMINED  1824. 


IN   THE 


Court  of  COMMON  PLEAS, 


AND 


OTHER   COURTS, 


IN 


Michaelmas  Term, 


In  the  Fifth  Year  of  the  Reign  of  George  IV. 


Tatton,  Demandant ;  Ghey,  Vouchee.  Nov.  9. 

TTHE  vouchee,  who  was  the  son  of  a  peer,  was  de-  Where  the 
scribed  in  the  dedimus  as  George  Harry  Grey^  Esq.,  ,cribed  the 

bat  be  had  signed  the  acknowledgment  ^*  Grey.**  vouchee  at  a 

conmumer, 
, .  and  the  ac- 

Cross  Serjt.,  upon  an  affidavit  by  the  commissioner  knowledgmeiit 
that  the  person  signing  himself  ^^  Greif*  was  the  person  ](w  ugned  as 
deaoribed  in  the  dedimus  as  George  Harry  Grey^  Esq.,  JheCw^^*- 
moved  that  the  tenant's  appearance  might  be  recorded  fbted  to  aHow 
9li4  that  the  recovery  might  pass,  the  vouchee  being  out  ^®  ^^°*°^  * 
of  the  conntiy.  be  recorded. 

.v:Vw,.II.  Z  The 
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t 

t824.  The  Court  objected,  that  as  the  dedimus  described  a 

ZT!^^^     commoner,  and  the  signature  to  the  acknowledgmoit 

Demandant,    iq^peared  to  be  that  of  a  peer,  it  might  at  some  fiitm^ 

period  be  supposed  the  dedimus  did  not  give  any  au' 

thority  for  the  acknowledgment ;  to  which 

Cross  answered,  that  the  commissioner's  affidavit  being 
filed  of  record,  would  always  prove  the  id^idty  of  the 
par^ ;  that  no  way  was  prescribed  by  law  in  which  a 
party  should'  sign  bis  name ;  that  a  mark  was,  in  many 
cases,  sufficient,  and  the  mere  initials  of  the  christian 
name  preceding  the  surname  could  not  have  been  ob- 
jected to  in  the  present  case. 

The  Court  said,  that  in  the  exercise  of  their  discretion 
they  could  not  grant  the  application. 

The  next*  day,  however,  observing  on  the  inconvaii- 
ence  that  would  be  occasioned  to  the  vouchee,  they  said 
they  would  allow  the  tenant's  appearance  to  be  recorded, 
Cross  Serjt  keeping  the  papers  in  his  hands  till  the 
vouchee  should  return  from  abroad,  and  the  acknow- 
ledgment be  taken  anew. 


Nm.  ro.  Dp  WUTZ  V.  HcKDRlCKS. 

The  Plaintiff  'pHE  PlwntijBF  had  proposed  to  raise  a  loan  for  the 
sued  in  trover  Greeks  in  arms  against  the   government  of   the 

dama^  for  Porte.  For  this  purpose  he  lodged  with  the  Defendant, 
tlie  detention 

of  papen  which  he  had  deposited  with  the  Defendant  in  furtherance  of  a  fnuidnlent 
purpose^  and  the  jiuy  having  found  a  verdkt  for  the  Defendant^  the  Court  refuted  to 
grant  a  new  trial. 

It  it  illegal  to  raiie  loans  for  subjects  in  arms  against  a  government  in  amity  with 
the  govermnent  of  thb  country.  ^ 

a  stock- 
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a  stockbroker,  an  instrument  which  was  alleged  to  be        1824i 
a  power  of  attorney,  signed  abroad  by  the  Exarch  of    ^    W"  \ 
Bavennoj  but  which  turned  out  to  have  been  fabricated  v. 

in  London ;  and  the  defendant,  at  his  request,  procured  Hbndrick0» 
to  be  engraved  certain  scrip  receipts,  bearing  a  stamps 
Suspicions  having  arisen  as  to  the  accuracy  of  the  plain- 
tiff^s  representations^  the  prcgect  for  a  loan  failed,  and  the 
defendant  refused  to  return  to  the  plaintiff  these  papers^ 
except  upon  receiving  commission  for  scrip;  which  com- 
mission the  plaintiff  (^ered  to  pay,  provided  the  defend- 
ant would  transfer  to  the  plaintiff  the  scrip  on  which  be 
claimed  commission.  No  scrip,  however,  had  ever  been 
raised. 

The  Plaintiff  having  in  vain  offered  to  comply  with  all 
odier  demands  made  by  the  Defendant,  sued  in  trover 
for  the  papers  specified  above,  when  the  jury  (at  the  trial 
before  Best  C.  J.,  London  sittings  after  Trinity  term 
last)  being  led  to  believe  that  the  whole  transaction  was 
a  firaud  on  the  part  of  the  Plaintiff,  found  a  verdict  for 
the  Defendant. 

Pell  Serjt.  now  moved  for  a  new  trial,  on  the  ground 
that  the  circumstance  of  the  Plaintiff  having  been  engaged 
in  a  fraudulent  transaction  (admitting  such  to  have  been 
the  case)  did  not  deprive  him  of  property  in  his  owil 
papers.  If,  instead  of  papers,  he  had  deposited  a  box 
of  jewels  with  the  Defendant,  could  it  be  contended  that 
the  Defendant  would  have  any  right  to  retain  them  on 
this  pretence :  the  principle  was  the  same  with  respect  to 
the  papers,  however  small  their  value ;  but  in  truth  they 
were  of  some  value,  inasmuch  as  an  allowance  would 
have  been  made  at  the  stamp-office  for  the  useless  stamps. 

Best  C.  J.  It  occurred  to  me  at  the  trial  that  it  was 
contrary  to  the  law  of  nations  (which  ia  all  cases  of 
intematibnal  law  is  adopted  into  the  municipal  code 

Z  2  of 
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18£4«       of  every  ciyilbed  country),  ior  persons  in  England  to 

1^    ^..  '     enter  into  engagements  to  raise  money  to  support  the 

^  sutgects  of  a  government  in  amify  with  oar.  own,  in  hos- 

HivBRicKS*  tiiities  against  their  government,  and  that  no  right  of 

action  could  ariae  out  of  such  a  transaction.  I  stated 
my  opinion  to  the  counsd  for  the  Defendant^  but  he  did 
not  ask  for  a  nonsuit,  so  I  permitted  the  cause  to  pro-^ 
oeed.  In  consequence  of  what  I  said,  a  bote  has  since 
been  sent  me  of  a  case  that  occurred  lately  in  Chancery^ 
in  which  the  Lord  Chancdlor  is  rqx)rted  to  have  ssod 
'  that  English  courts  of  justice  will  aflbrd  no  assistance  to 
persons  who  set  about  to  raise  loans  for  subjects  of  the 
king  of  Spain  to  enable  them  to  prosecute  a  war  against 
that  sovereign.  Had  I  been  aware  that  my  opinion 
was  supported  by  such  high  authority  (although  the 
teunsel  for  the  Defendant  would  not  take  the  objection), 
I  should  have  nonsuited  the  Plaint^.  On  further  con- 
sideration, I  think  that  my  opinion  tt  the  tjrial  was  right, 
and  oin  that  ground  we  ought  not  to  grant  a  new  trials 
It  appeared  that  placards  had  been  stuck  up  in  the  city, 
stating  that  the  Plaintiff  was  not  authorised  by  the  Greek 
government  to  i*aise  any  money,  and  that  he  had  been 
informed  that  on  account  of  what  was  stated  in  these 
placards  no  money  could  be  raised  for  him.  The 
power  of  attorney,  which  it  was  pretended  was  sent  from 
Greece^  was  proved  to  have  been  manufactured  in  this 
country,  but  by  whom  it  was  executed  did  not  appear. 
I  told  the  jury  that,  with  respect  to  the  power  of  attor- 
ney, there  was  no  evidence  that  any  instrument  of  that 
description  had  ever  come  to  the  hands  of  the  D^^- 
ant ;  for  by  power  of  attorney  in  the  declaration,  must 
be  understood  an  instrument  duly  executed  as  a  power 
of  attorney.  I  further  said,  that  if  the  Plaintiff  was 
attempting  a  firaud  on  the  public  by  raising  monej  on 
the  &lse  pretence  of  pledging  the  Greek  govemmeiit 
for  its  repayment,  and  in  furtherance  of  tha$,  attempt 
delivered  these  piq>ers  to  the  Defendant,  he  could  main- 
tain 
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tain  no  action  to  recover  them  back.     The  jur^  to  my        1824. 
entire  satis&ction,  found  for  the  Defendant.  J^     -  ..  ' 

The  rest  of  the  Court  concurred^  and  Pell  ^. 

Took  nothing.  Hbndricks. 


Barker  v.  Green.  Nov.  to. 

r^ASE  against  the  sheriff  of  Lancashire^  for  not  arrest-  la  an  action 

inff  J.  W.  (against  whom  the  Plaintiff  had  issued  a  ®"  the  tt« 

agaiDttthe 
bailable  writ)  between  the  issuing  and  return  of  the  writ  sheriff  for  not 

At  the  trial  before  HuUock  B.,  at  the  last  Lancaster  arresting/.  IP;» 
assizes^  it  appeared^  that  if  the  Defendant  had  not  J.fV.  ^^^^^S^ 
in  custody  on  or  before  the  return  of  the  writ,  at  all  tstiied»  it  ap- 
events  he  had  him  the  day  after,  and  that  the  Plaintiff  Pf*^  ^ 
had  sustained  no  damage  whatever.  custody  the 

The  learned  Baron  put  it  to   the  jury  to  consider,  day  after  the 
whether  .c7.  W^- could  have  been  arrested  before  the  re-  ^t-^^that 
turn  of  the  writ ;  and  if  he  could^  what  damage  had  been  the  Plaintiff 
sustained  by  the  plaintiff;  adding,  "  I  do  not  see  what  ^^^^ 
possible  damage."  Held,  that  the 

The  jury  found  a  verdict  for  the  Plain tifi^  damages  J^'y  ^^^'^  P">" 
x»  _.!_•  perly  directed 

onefarthmg.  to  consider 

•*  whether 

Cross  Serjt.,  with  a  view  to  the  costs,  now  moved  for  J»  ^  could 

a  rule  nisi  to  set  aside  this  verdict,  and  enter  a  nonsuit      T^  |^  ^^' 

instead,  on  the  ground  that  actual  damage  was  the  gist  the  return  of 

bf  the  action,  and  that  the  jury  ouffht  to  have  been  di-  ???  ^^  *,  f  "** 

,  if  he  couldy 

rected  to  find  a  verdict  for  the  Defendant  if  they  thought  what  damage 

the  Plaintiff  had  sustained  none.  1««1  been  sus^ 

tained  by  the 

But  the  Court  held,  that  if  there  was  a  breach  of  duty 
the  law  would  presume  some  damage ;  and  that  therefore 
the  direction  to  the  jury  was  correct. 

Rule  refused. 
Z  3 
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1824. 


Nov.  i6» 


Cloud  v.  Turfery  and  Abbott. 


The  9  Ann.  '^PHIS  was  an  action  of  trespass  brought  by  the  PImo- 
Lo^ts'a  pe-  tiff  against  the  Defendants  to  recover  damages  for 

jaXtf  on  my  the  seizure  and  detention  of  a  coach  and  twp  horses  of 
If"®^^^^  the  Plaintiff.  The  defendants  pleaded  the  general  issue, 
let  to  hire  any  whereupon  issue  was  joined.  At  the  trial  of  the  cause 
baekn^  coich  before  Dfffi^  C.J.,  at  the  sittings  at  Westminster  tSvex 
hones  in  the  Michaelmas  term  182(V  the  jury  found  a  verdict  for  the 
cidesoflmf^  Plaintiff,  damages  12/.,  subject  to  the  opinion  of  the 
^*  ^  ^A    Court  upon  the  following  case. 

out  a  ficence  1^®  Plaintiff  was  the  owner  of  a  stage-coach  duly 
from  the  caok*  licensed  by  the  commissioners  of  stamps  to  carry  pas- 
j[JJ2^2^  sengers  between  London  and  Hammersmith:  and  the 
coaches.  Defendant,  Twrfery^  was  a  messenger  to  the  commissioners 

The  X (?.r.  ^y  licensing  and  r^ulating  hackney  coaches,  (a)     On 

e%  SI*  '•  '•  ^* 
fiicts  a  penalty 

on  any  perion  who  shall  drive  ybr  hire  in  the  same  cities  with  any  coach  whatso- 
ever* hearse  or  coach  horses,  except  such  person  be  licensed  by  the  cominissbners  of 
hackney  coaches : 

Hd^  that  a  conviction  was  insufiBcienty  which  charged  the  party  with  driving  and 
letting  to  hire  in  the  said  cities  a  certain  cocieb  and  tw3o  coach  horses^  and  also  with 
driving  to  hire  a  certain  coach  and  two  coach  horses,  and  conveying  a  person- va,  the 
said  WkfStiJor  hire, 

the 


[a)  By  9  Ann.  e,  23.  /•  i*, 
extended  by  subsequent  statutes* 
the  crown  is  empowered  to  ap- 
point commissioners  for  licensing 
hackney  coaches ;  and  by  j.  4. 
it  is  enacted*  ^  That  from  and 
after  the  24th  day  oi  June  17 15* 
during  the  term  of  two  and  thirty 
years  from  thence  next  ensuing* 
no  person  or  persons  shall  pre- 
sume to  drive  or  let  to  hire  by 
|he  hour  or  day  or  otherwise*  any 


hackney  coach  or  coaek  bones 
within  the  cities  of  London  or 
Westminster  or  suburbs  of  the 
same*  or  within  the  parishes  or 
places  comprised  within  the  bills 
of  mortality*  without  leave  or 
licence  first  obtained  from  the 
said  commissioners*  upon  pain  to 
forfeit  for  every  such  oflence  the 
sum  of  five  pounds.^' 

By  the  statute  xG.  i.  c.  57. 
J.  z.  the  commissioners  for  put- 
ting 
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the  21st  of  April  1820,  the  ^ver  of  the  Plaintiff 's 
coach  took  up  in  ift.  PauCs  church-^ard,  from  which 
place  the  coach  sets  out  in  London  to  proceed  towards 
Hammersmithj  one  Ldndsdy^  who  resided  in  Queen^ 
streety  May^air^  and  who  had  previously,  at  the  coach- 
office  of  the  Plantiff,  booked  his  place  and  paid  his 
fare  for  the  whole  distance  to  Kensington.  When  the 
coach  arrived  at  Hyde  Park  comer,  Lindsay  desired 
to  be  set  down,  and  was  set  down  accordingly.  He 
had  not  previously  made  known  to  the  driver  of  the 
coach  his  intention  of  proceeding  no  further  than  Hyde 
Park  corner  on  that  day :  but  he  had  on  former  days 
been  set  down  in  like  manner,  always  booking  a  place 
and  paying  the  full  fare  to  Kensington.  On  the  follow- 
ing day,  the  driver  in  like  manner  conveyed  the  same 
person  under  precisely  the  same  circumstances.  The 
Plaintiff's  coachman,  who  so  drove  Lindsay y  had  been 
previously  warned  by  the  commissioners  for  regulating 
hackney  coaches,  that  he  was  acting  ill^ally  in  convey- 
ing Lindsay  as  well  as  others  from  place  to  place  within 
the  paved  streets. 


1824. 


ting  in  execution  the  act  9  Ann, 
Cm  25.  are  empowered  to  make 
bye-laws,  &C.9  to  bind  the  keep- 
ers, &c.  of  hackney  coaches. 

And  by  the  third  section  of 
that  statute  it  is  enacted,  **  That 
from  and  after  the  said  34th  day 
of  June^  no  person  or  persons 
shall  presume  to  stand,  ply,  or 
drive  fir  hire  with  any  coach 
whatsoever,  hearse,  or  coach 
horses,  or  shall  let  to  hire  any 
mourning  coach  or  coach  horses 
to  wait  or  attend  on  any  funeral 
within  the  cities  of  London  and 
Westmimter  or  suburbs  of  the 
same,  or  within  the  parishes  or 

z 


places  comprised  within  the 
weekly  bills  of  mortality,  except 
such  person  or  persons  who  are 
or  shall  be  licensed  by  the  said 
commissioners  pursuant  to  the 
before-mentioned  act ;  that  every 
person  so  offending  shall  for  every 
such  off*ence  forfeit  the  sum  of 
five  pounds,  the  said  offence  to  be 
determined,  and  the  said  penalty 
to  be  recovered,  levied,  and  ap- 
plied as  in  and  by  the  said  recited 
act  is  directed  concerning  the  pe- 
nalty for  driving  an  hackney 
coach  for  hire  without  licence 
within  the  places  aforesaid.' 


n 
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ISM.  On  the  17th  of  June  1830,  llie  Defendant  TStrfery^ 

under  and  by  virtue  of  two  wai|mt§?of  distress  respeet* 
ively  under  the  hands  and  seals  of  the  oommissioneDa 
fi»r  licensing  and  regubting  hackney  coaches,  and  bear- 
ing date  respectively  the  16th  tdjime  1820,  seiaged  and 
levied,  as  distress  for.  oertaiii  ptoalties  under  two  con- 
victions, a  coach  and  two  horses  bekinging- to  the  PlMn^> 
ts2^  and  drove  them  to  and  left  them  at  the  staUe^yard 
of  the  Defendant  Abbotty  in  Drmry  Lam ;  where  the^ 
were  detained  by  ^Mo/#,  until  the  Plaintiff,  to  r^x>sseBs 
himself  thereof  was  obliged  to  pay  to  the  Defendants  Uie 
amount  of  the  two  peudties  claimed,  viz.  102.^  together 
with  \L  2s.  as  costs  of  the  said  warnmts  of  distress. 
The  Defendants,  under  the  general  issue,  gave  in  evi- 
dence, two  convictions  precisely  similar  to 'each  odier, 
except  that  in  the  first  the  offence  was  laid  on  the  21st  ot 
April  1820 ;  and  in  the  second,  it  was  laid  on  the  82d 
i£  April  1820. 

The  following  is  a  copy  of  the  first  of  the  convictions. 
.  **  Be  it  remembered,  that  on  the  12th  day  of  JUfl^ 
in  the  first  year  of  the  reign  of  our  •  Sovereign  Lord 
George  the  Fourth,  by  the  grace,  &c.  in  Essex^streetj  in 
the  parish  of  St.  Clements  Danesj  in  the  county  of  Mid^ 
dlesejPf  Sarah  Ami  Quaifej  of  Esseasstreet  aforesaid, 
Cometh  in  her  proper  person  before  us,  the  major  part 
of  the  commbsioners,  nominated  and  appointed  by  his 
majesty's  commissioners  under  the  great  seal  of  Oreoj 
Britain^  for  the  licensing  and  regulating  hackney  coaches 
and  chairs :  and  now  here  giveth  us,  the  said  commis- 
sioners, to  understand,  that  one  George  Cloud  of  Ham" 
mersmith^  in  the  county  of  Middlesex,  coach-master,  here- 
tofore, to  wit,  on  the  21st  day  of  April,  in  the  year  of 
our  Lord,  1820,  and  in  the  first  year  of  the  reign  of  his 
said  majesty,  the  said  George  Cloudy  not  then  and  there 
being  licensed  by  the  commissioners  aforesaid,  or  the 
major  part  of  them  so  to  do,  did  drive  and  let  to  hire,  a 
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deatttm  dooA  Bnd  diver%>  to  wit,  tuo  condl  ibrjr^  frami       1884. 

<St)r  ai  Lcmdon^  to  FmMfy  in  ihi-p^ 
Hofuwer  Square^  in:  tbe  liberty  df  (Ik  ci^  of  WistmUnsUHf^  Tmramr* 
111  the  county:  of 'itlf</t£fea^.*  the  first  mentioned  plasd, 
lo  wk,  iS^.  PmTs  churdir-yftid  in  die^pirish  ^XSU  F^Uhj 
thien  and  there  being  within  the  bills  of  mortaUty^  and 
within  and  upon  the  paved  toeets  of.ZiOfi^Po^iandthe 
said  next  mentioned  places >< to  "mti^  PiccadUfy^  in.  the 
parish  of  St.  George^  Han&oer  Square^  vet  tiie  Uherty  of 
the  city  of  Westminster yfiokexi  and>tbere  being  within  the 
bills  of  mortality,'  and  within  and  upon  the  paved  streets 
of  Westminister^  contrary  to  the  form  .of  ithe- statutes  in 
such  case  made  and  provided:  whereupon  the  said 
George  Cloud  being  duly  summoned  to  appear  before  us 
the  said  commissioners,  in  Essex^street^  in  theeounty  of 
Middlesex  aforesaid^  .to  make  his  defence  against  the 
said  charge  contained  an  the  said  information^  appeared 
hdbre  us  by  one  Bickard  Ooudi,  his  ag^it  in  that  behalf 
ciB  the  day  and  year  first  above  mentioned,  and  having 
heard  the  same,  the  said  Richard  Cloudy  as  such  agent  «s 
^foresaid,  is  asked  by  us; the  said  commissioners,  if  be 
caD  say  any  thing  for  or  on  bdialf  of  the  said  George 
Goud^  why  the  said  George  Cloud  should  not  be  con- 
victed of  Ae  premises  above  charged  upon  him  in  fi>rm 
aibresaid;  whopleadeth  and  saidi,  that  the  aaid  George 
CSoud  is  not  guilty  of  the  premises,  and  ought  not  to  be 
convicted  thereof  but  doth  not  shew  to  110  w)iy  the  said 
Qeosge-  Qoud  should  not  be  convicted  of  the  offisnoe  in 
the  said  informatic^i  above  contained  against  him :  and 
fiirtfaer,  at  the  same  time  and  place^- (that  is  to  say,) 
at  Essex'Street  aforesaid,  one  credible  witness,  to  wit, 
Johi  Gibbs  of  the  parish  of  Lambeth^  in  the  county  of 
Smrej^  yeoman,  came  before  us,  and  in  the  presoioe  of 
the  said  JBicAard  Cloud,  who  appeared  as  aforesaid  on  be- 
half of  the  said  George  Cloudy  the  said  JoAn  Giibs  upon 
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1SS4.  hit  oath  oh  the  Holy  Gospel  of  Qod  to  him,  then  and 
there  by  us  admmisteredy  (we  being  duly  anthorisedaDd 
ei]qx>wered  to  administer  the  said  oath,)  dqposeth  and> 
l^nwsRY*  saith,  that  a  driver  of  the  said  coach  in  the  employ  of 
the  said  Creoirge  Clouii  on  the  ^d  Slstday  ci  April  in 
the  year  aforesaid,  did  drive  io  hire  a  certain  coach  and 
two  coach  horses  from  St.  PauCt  chmt:h-yard  in  the 
parish  of  &•  JPoiM  aforesaid,  in  the  dty  oi London  afore- 
said,  to  Pkcadilbf  in  the  parish  of  St.  George^  Hanaoer 
Square^  within  the  liberty  of  the  city  of  Westminster  afore- 
said, in  the  county,  aforesaid,  the  same  places  then^tuid 
there  respectively  as  aforesaid  being  within  or  on  the 
paved  streets  of  London  and  Westminster  as  aforesaid; 
and  that  the  said  John  Gibbs  then  and  there  saw  the 
driver  of  the  said  coach  of  the  said  George  Cloud  take  up 
in  the  said  coach,  which  he  was  then  and  there  driving, 
at  St.  PauPs  church-yard  aforesaid,  in  the  parish  of 
St.  Faith  aforesaid,  in  the  city  of  London  aforesaid,  a 
certain  person  whose  name  is  as  yet  unknown ;  and  that 
the  said  driver  of  the  said  coach  of  the  said  George  Goad, 
then  and  there  carried  and  conveyed  the  said  person  in 
the  said  coach  for  hire^  from  St.  Pandas  church-yard 
aforesaid,  in  the  parish  o(St.  Faith  aforesaid,  in  the  dty 
o(  London  aforesaid,  to  Piccadilly  aforessiid,  in  the  parish 
of  iS^.  George^  Hanaoer  Square^  in  the  liberty  of  the  dty 
of  Westminster  aforesaid,  in  the  said  county,  and  upon 
hearing  and  duly  examining  the  whole  matters  aforesaid, 
it  manifestly  appeareth  to  us,  that  the  said  George  Cloud 
is  not  licensed  by  us,  and  that  he  is  guilty  of  the  premises 
above  charged  upon  him,  in  and  by  the  information 
aforesaid ;  therefore,  the  said  George  Cloudy  on  the  said 
12th  day  oi  May  in  the  first  year  aforesaid,  before  us 
the  commissioners  aforesaid,  by  the  testimony  of  the 
said  John  Gibbs,  a  credible  witness  as  aforesaid,  according 
to  the  form  of  the  statutes  in  such  case  made  and  pro- 
vided, is  convicted  of  the  offence  aforesaid,  and  hath 
forfeited  the  sum  of  5l.  of  lawful  money  of  Great  Britain, 

to 
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tx>  be  distributed  as  the  law  di^cts.  In  witness  wbereo^  tSS^ 
We,  the  said  commissioners  to  this  present  reebrd  of 
oCniTiction,  have  set  onr  hands  and  seals  at  Essex*$treet 
aforesaid,  in  the  county  aforesaid,  the  said  12th  day  of 
May^  in  the  said  first  year  of  the  rdgn  of  our  said  Lord 
the  King  that  now  is/' 

The  question  for  the  opinion  of  the  Court  was^ 
Whether  the  Plaintiff  was  entided  to  recover:  if  thti 
Court  should  be  of  that  opinion  the  verdict  was  to  stand; 
but  if  the  Court  should  be  of  the  contrary  opinion,  a 
nonsuit  was  to  be  entered. 

*   Pell  Serjt  was  to  have  argued  for  the  Flaintifr,  but 
the  Court  stopped  him,  and  called  on 

.  Vaughan  Seijt.  for  the  Defendants.  The  Plaintiff  has 
dearly  beeii  guilty  of  an  offence  under  the  9  Ahn.  c.  23. 
5.  4.,  and  1  G.  1.  c.  57*  5*  1.  By  the  first  of  those  sta- 
tutes a  monopoly  was  given  to  the  licensed  owners  of 
hackney  coaches,  within  the  cities  of  London  and  fVed^ 
minster,  upon  the  considerations  of  a  ceitain  rent,  certain 
regulated  fares,  and  various  rules,  bye-laws,  and  penalties 
to  which  they  were  subjected ;  it  would,  therefore,  be  a 
great  injustice  if  they  were  exposed  to  the  competition 
of  other  coaches.  [Gasdee  J.  Before  you  are  let  in  to 
argue  the  merits,  you  must  support  the  conviction.  The 
thing  prohibited  by  9  Ann.  is  the  driving  or  lettmg  to 
hire  any  hackney  coach  without  being  duly  licensed ; 
but  the  conviction  nowhere  states  that  the  Plaintiff 
drove  or  let  to  hire  a  hackney  coach.]  Within  the 
spirit  of  that  act,  and  for  the  necessary  protection  of 
hackney  coach  owners,  any  coach  must  be  deemed  a 
hackney  coach  in  which  the  driver  conveys  persons 
from  street  to  street  for  hire,  and  this  the  driver 
appears  to  have  done  in  the  plaintiff's  coach ;  be- 
sides, he  is  alleged  to  have  let  to  hire  two  coach-horses, 
which  the  act  also  prohibits :  but  by  1  G.  1.  he  is  liable 
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1824.  ta.aj  penalty  if  be  drives,  for  hire  ¥fj$h  any  coach  wbat^ 
Qi^y  mkesfi  previously  Ucensed  |>y:  the  -hackney  coach 
commissioneni.  ZBurfvt^  ^  Th^,  information  all^ge8» 
Towmr.  that  the  jlriy^r^  of  the  Plaintiff  did  drive  to  hire  a 
qertain  coach,  4nd  conveyed  a  person  in  the  coach  £>r 
hire,  instead  of  alleging,  according  to  the  words  of  the 
act,  thfft  he  drove  ^  hire'  mih  a  coadi.]  It  is  clear, 
irom'  the  whole  case,  that,  the  p)amtiff  knew  he  was  in- 
fringing the  rights  of  the  hadmey  epachnien,  and  m  an 
action  like  thiQ  pr^s^t  the  Court  ivill  decide  on  the 
merits  of  the  case,  and  not  ofl  the  technical  language 
of  the  conviction.  The  55  G.  3.  c.  185.  55. 11,  12.,  only 
alldws  th0  drivers  of  stages  to  take  up  passei^rs  in  the 
streets  for  the  plaoea  of  their  ultimate  4estination. 

,  Bl^dT  C.  J.  .  If  the  convicdpn  is  not  strictly  regular, 
9nd  ^ur  judgment  is  to  go  against  the  plaintiff,  a  man 
may  be  punished  who  is  in  law  npconvi^tfd  of  uny 
offence*  He  may  hi^ve  done  that  whi<^  has  reqdered 
him  liable  to  a  conviction ;  but  unless  that  conviction  is 
lq;ally  and  regularly  obtained,  execution  must  not  ensue. 
Now  the  conviction,  to  be  good,  must  pursue  not  only 
the  words  but  the  spirit  of  the  act  of  parliament  Tliis 
has  not  been  done  in  the  present  instance,  either  with 
reference  to  the  statute  of  Ann^  or  that  of  6.  1.  The 
fact  is,  as  it  has  been  stated,  that  licensed  hackney  coach- 
men were  allowed  to  claim  a  monopoly  in  respect  of  cer- 
tain rents  which  they  paid  to  government  for  the  same; 
and  the  statute  of  Ann.  was  passed  to  prevent  others  who 
were  not  thus  licensed  from  interfering  with  their  busi- 
ness. Clearly,  however,  the  statute  was  not  intended  to 
apply  to  stage  coaches,  which  in  driving  along  might 
take  up  and  put  down  their  passengers  in  the  streets* 
According  to  the  words  of  the  act,  the  party,  to  make 
himself  liable,  must  profess  tp  act  as  a  hackney  coach- 
man,  which  in  thb  case  he  did  not  profess,  but,  on  the 
contrary,  is  stated  to  have  made  a  contract  perfecdy 
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iefpif  and  which  he  was  bound,  if  called  on,  to  make. 
Under  this  contract  he  was  conveying  a  passenger  to 
Kensington^  but  on  the  road  that  passenger  wished  to 
alight;  and  I  know  of  no  law  which  gives  the  coach- 
man the  power  of  forcing  <him  to  go  on.    With  respect 
to  the  statute  of  6. 1.,  there  is  a  fatal  variance  between 
the  words  of  the  act  and  the  information,  in  which  it 
is  no  where  stated  that  the  Plaintiff  dtovejor  hire.    I 
am,  therefore^  of  opinion,  thai  the  conviction  cannot 
be  supported  on  either  of  these  statutes,  and  that  the 
S5  G.  3.  has  no  reference  to  the  matter  at  all.    The 
conviction  is  consequently  bad,  ai^d  the  Plaintiff  is.  en^ 
titled  to  recover.  ,j  ••  .;  ,       '  v     - . 

Judgment  for  the  Plaintiff 


1824. 


v  «  » 


•^Mir. 


Shaw  and  Others,  Assignees  of  Howard  and 

GiBBS,  r.  Lord  ALVANLkY. 


Nov»ij» 


Tf/'ILDE  Seijt.  opposed  a  rule  nisi  for  the  Defendant  Upon  a  sei. 

to  plead  to  a  scire  faciaSj  on  a  judgment,  several  -^^  ^  u^^' 

mcnt,  toe  ^jc* 

matters,  viz.  first,  payment;  second,  that  the  judgment  fendant  hav- 
had  been  obtained  by  fraud  and  covin ;  thirdly,'  that  the  >°S  moved  to 
;|tidgmetit  was  entered  up  on  a  warrant  of  attorn^,  and  ^ten,  viz. 

that  the  warrant  of  attorney  had  been  obtuhed  by  -fraud  fint,  payments 
^^A  .fw^^in  .      .         secondly,  that 

was  frauda- 

-  Peake  Serjt.  urged  that  pleas  equdly  inconsistent  with  ^f"  5  thirdly, 

^  *      m  that  the  indiT' 

16iidi  bthier  were  frequently  to  be  found  on  retord,  ats  ment  was  on 

nan  est  factum  with  sohit  ad  diem,  and  satmtpost  dienu  '   *•  warrant  of 

.    :    attorney  frau- 

Bpt  the  Court  said,  that  the  use  of  the  ifule  nisi  was  ^^^  ^ 

^ '  ^    ■         *  '       .  tained ;  the 

to  give  the  C!ourt  a  discretion  upon  such  occasions,  and  court  reftued 

they  ordered,  that  the  Defendant,  should  elect  which  of  to  allow  the 
the  pleas  he  would  plead.  ^  pj^  ^ 

Defimdant  to  hia 
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Nov.  17.  EVAMS  V.  SWETB* 

Where  a  XpINAL  judgment  of  nonsuit  was  signed  in  this  case^ 

2^'Sfawrit  oothe9thofJ«fy,  but*  writ  of  error  had  previ- 
of  error  on  a  ously  been  lodged  with  and  allowed  by  the  clerk  of  the 
'"*"""^Li  ^"^'^J  *"*^  *  ^Py  ^  ^®  allowance  was,  immediately 
to  stay  ezecu-  ^^^  signing  judgment,  served  on  the  defendant's  attdr^ 
tioo,  at  least,  ney,  before  he  quitted  the  prothonotary's  office;  not- 
real  errarwere  ^^^standuig  which,  and  without  any  rule  for  leave  to 
pointed  out.      take  out  execution,  a  writ  of  testatum  fieri  facias  was  on 

the  next  day  sued  out  against  the  Plainti£f  and  delivered 
to  the  sheriff  of  Middlesex^  who  took  possession  of  the 
Plaintiff's  goods  by  virtue  of  the  same.  Upon  an  affi-* 
davit  of  these  facts,  and  of  the  belief  of  the  Plaintiff's 
attorney  that  there  was  real  error  in  the  judgment. 

Cross  Seijt.,  on  the  authority  of  Levett  v.  Peny  (a), 
obtained  a  rule  nisi  to  set  aside  thb  execution  as  ir« 
reguUr. 

Pell  and  tVilde  Serjts  now  shewed  caiMe  against  the 
rule.  In  cases  where  a  writ  of  error  has  been  mani- 
festly and  undeniably  brought  for  delay,  as,  where  the 
Plaintiff  in  error  or  his  attorney  have  made  declarations 
to  that  effect,  the  courts  have  not  allowed  the  writ  of 
error  to  operate  as  a  stay  of  execution.  But  error  on  a 
judgment  of  nonsuit  must  in  general,  from  the  very  cir- 
cumstances of  the  case,  be  deemed  as  manifestly  brought 
for  delay  as  if  the  party  had  openly  declared  it  to  be 
so.     By  submitting  to  be  nonsuit,  he  in  fact  abandons 

his  proceedings  altogether,  and  is  therefore  estopped  to 

» 

(a)  5  T.  R.  668. 
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Aiiseany  further  question  concerning  them.  Undoubtedly  18^. 
these  are  cases  in  which  error  has  been  sustained  after 
a  nonsuit;  as  where  a  jury  have  found  costs  upon  a 
nonsuit,  and  the  judgment  has  been  erroneously  entered 
for  the  costs  so  found ;  Bac.  Abr.  Error  A.^  1  BM. 
Abr.  7M.  But  those  cases  do  not  apply  to  the  preBeiit, 
in  which  there  is  no  such  blunder  in  the  entry  of  the 
judgment:  and  in  Box  y.  Bennett  {a)  it  was  expressly 
determined,  that  where  error  had  been  sued  out  on  a  non- 
suit,  the  Ck>urt  could  not  interfere  to  stay  execution  unless 
some  error  were  specifically  pointed  out.  {b)  This  case 
accords  with  the  rule  of  this  Court,  Easter  23  EUtl^  and 
was  confirmed  on  mature  consideration  in  Kempland  v. 
Macatdey  (c) ;  the  subsequent  case  of  Leoett  v.  Perry^ 
although  Kempland  v.  Maccndey  is  cited  in  it,  must  have 
passed  without  much  discussion,  as  the  note  is  short, 
and  it  does  not  appear  whether  or  no  Lord  JCsiiyoit, 
who  spoke  so  decidedly  a  year  before  in  Kempland  v. 
Macatdey^  took  any  part  in  it. 

*  , 

Cross  Seijt.  in  support  of  the  rule.  Levett  t.  Perry  is 
the  last  case  on  the  subject,  and  can  scarcely  have  been 
decided  without  due  consideration,  since  Kempland  v. 
Macand^  IB  cited  in  it.  The  principle  laid  down  in 
Leoett  v.  Perry  is  clear  and  intelligible,  and  ought  not 
Jij^tly  to  be  broken  in  upon,  as  a  writ  of  error  is  a  writ 
of  right.  (Here  the  Court  called  on  Cross  to  state  what 
ih^  error  complained  of  was.)  No  case  has  decided 
that  the  party  suing  out  the  writ  is  bound  to  specify 
errors,  and  the  authorities  referred  to  in  Bacon^s  and 
Rollers  AbridgemeniSj  are  conclusive  to  shew  diat  error 
lies  on  a  nonsuit     In  Mee  v.  Hopkins  {d\  it  is  also 

{d\  iH,  31.43%.  (^)  4  7*.  It  436. 

lb)  Note  to  Nenveil  v.  Pidgeofii         \d)  %  Dowl.  &f  RjL  908. 
1  Str.  %is.i  Nolan\  edition. 

Park 


82B 


CASES  IN  MICHAELMAS  TERM 


M24L 


steamed  that  error  lies  in  sudi  a  caa^  thodi^  the  Coiot 
lidd,  the  party  was  bound  to  state  generally  that  real 
error  existed. 

Beit  C.  X  A  writ  of  error  in  at  civil  eausc  is  a  writ 
of  r^fat^  and  the  Ooatt  cannot  in  general  proceed  after 
k  has-been  lodged  with  the  proper  officer.  Bat  it  has 
been  laid  down  in  a  series  of.  cases  tod  well  estaUbhe^ 
toibedoubted,  that  wfaeneidiewrit »  mani&iily  hoouglt 
ibt  delay,  the  Court  will  not  interfere  to  piereot  ^sie^ 
cution;  oind  it  eeema)tD  havp  been  genendly^aasumHl^ 
ilfaat  A  writof  «cror  oaiatn0BSttit.can  ecareely.be  lires^ghi 
.biitibr  delayw.  It  isidiffieolt,  indeed,:to.jeoB6eise  boir 
ient>rcan  lie  after  a  nonsuit^  eaccqit  for  some  mistake Jn 
entering  up' the  judgment;  error  on  the  or^iinal  reeoid 
caanot  be  eompladned  of  when  the  Plaintiff  hea 
4oiied  ali.<his  proceedings*  On  the  present 
•though  the  Court  does,  not  stay  the  writ  of  errer^  yet 
brfore  it  will  stay  execution,  it  lequires  thai  Plainttf  .to 
point  out  what  the  error  is ;  the  Court  is  not  satined  whh 
«n  affidavit  of  tlie  attorney,  merely  stating  in  general  tenns 
that  he  believes  there  is  error;  and  this  reqnisitioa  Ib 
eonfixrmable  to  the  rule  of  Easier^  2S  EUz*  Undoubtedly 
the  ceases  on  the  subject  are  conflicting,  this,  however,  itfja 
qnesdon  touching  the  practice  of  the  Court  of  Common 
Pleas,  and  we  must  therefore  al»de  by  the  decision  iii 
JSour  ▼.  BenneU.  k  But  in  Kempland  y^Macauley  the  point 
was  also  much  considered,  and  Kmyon  C.  J.  ipd  J9Mfar  J* 
"gave  veiy  satis&ctory  reasons  for  the  jodgfnent  Jibqr 
{nronDunced :  LeoeU  v*  Perry  is  utidoubtedly  ma  andio- 
«ity  the  btfaer  way,  but  it  is  singular  that  Lord  Kenjfim 
diouM  not  have  taken  any  notioeitof  bis  own  dedmoa  iii 
£e9i^x2aiu{v.3facau/i^  the  year  preceding;  it  is  probable^ 
therefore,  that  Lord  Jfenyon  was  absent,  and^  that  «the 
question  p^issed  without  much  attenticm^    The  ballmoe 
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^aathorities  cleaxly  shewsi  that  the  present  is  not  a       18S4. 
^ase   in  which  the  Court  will   interfere   to   prevent 
execution. 

Park  J.  It  is  dear,  that  in  cases  where  exiebution  is 
allowed  to  issue  notwithstanding  a  writ  of  error/  there 
must  be  satis&ctory  evidence  that  the  writ  of  ^errdr  is 
brought  for  delay ;  but,  inasmuch  as  a  writ  of  error 
brought  on  a  nonsuit  leaves  no  color  for  denying  the 
imputation  of  dday,  the  courts  have  required  that  on  a 
rule  for  setting  aside  execution,  there  shall  be  an  a£Bdavit 
of  some  specific  error,  and  the  general  assertion  of  the 
plaintiff's  attorney  to  that  eflfect  is  not-^sufficient 

Bur  ROUGH  J.  This  case  was  first  before  me  at 
Chambers,  where  J  oonndered  it  for  some  time,  but 
lAer  I  had  looked  into  the  cases,  particularly  that  of  Box 
yr.'Bennettj  I  could  no  longer  doubt  on  the  subject 

Gaselee  J.  It  does  not  appear  how  the  practice  of 
refosing  to  stay  proceedings  in  execution,  after  the  al- 
lowance of  a  writ  of  error  first  arose;  however,  it  is  too 
late  now  to  alter  it ;  but  the  rule  is  confined  to  cases  in 
which  the  writ  of  error  is  manifestly  brought  for  delay, 
as'appears  from  the  language  of  Lord  Kenyon  and  Bul^ 
ler  J«  in  Kempland  v.  Macauky.  How  that  is  to  be  made 
out  is  a  matter  of  evidence  in  each  case.  In  Leoeti  v. 
Perry ^  and  Masterman  v.  Grant  (a),  the  Court  required 
tbe  declarations  of  the  par^  or  something  tanta- 
nkmnt ;  but  in  Kempland  v.  Macaidey  and  Box  v.  JSm- 
neti^  other  circumstances  were  hdd  sufficient  at  least  to 
pot  the  party  who  sues  out  the  writ  of  error  upon 
shewing  that  real  error  exists.  When  circumstances 
^ire  strong  to  shew  intentions  of  delay,  it  is  not  a  hard* 

Voi.  II.  A 1^  ship 
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«faip:to;aill  otk  the  parly  to  irnot  €lit spedfie  crroiv  bMt 
i«i  indiilgonoe  to  iiUow  him  tQ  do  ich  aod  the  Court  of 
King^s  Bench  has  recently  required  it  in  Mee  t.  fi9»- 
kinsi  at  all  events,  in  a  question  concerning  the  practice 
of  the  Common  Pleas,  this  Court  must  adhene  to  its 
oim.dedsion  m  Bar  v.  Bnniett,  and  Ok  Phdntiff's  mk 
must  be 

Disdiaif^. 


iVoo'^  18. 


Garland  v.  Jekyll  and  Another. 


Where»  after 
s  verdict  fbr 
s  turn  of 
money,  two 
qiiettkmt  were 
raised  for  tiie 
opinion  of  the 
Court  ona 
•pedal  case, 
aind  one  of 
them  at  the 
time  of  argu- 
ment was 
withdrawn  by 
mutual  con* 
tent:  Held* 
that  the  Plain- 
tiff, retaining 
his  verdict  fbr 
the  sum  of 
moneyy  was 
entitled  to  the 
costs  of  the 
special  case, 
though  the 
Defendant 
succeeded  on 
the  point  tha 
was  argued. 


As  thiscase^  (see  on/^  278.)  was  ori^poially  drawii  qp, 
two  questions  were  submitted  fbr  the  opinion  of  the 
Court :  one,  **  Whether  the  Plaintiff  as  lord  of  the 
manor,  was,  upon  the  death  of  Sir  T.  C*  Bwibun/^  entilled 
to  more  than  two  heriots,  (and  if  to  more  than  two,  to 
how  many,)  in  respect  of  the  several  copyhold  premiseB 
whereof  Sir  T.  C  B.  so  died  seised,  not  exceeding 
fourteen  in  the  whole?" 

The  other,  ^Whidi  horses  out  of  the  number  claimed, 
(su{^)osing  ^e  Plainti£P  was  not  entitled  to  recover  the 
whole  number)  should  be  selected  as  the  heriota  due  to 
the  Plaintiff?' 

When  the  argument  took  piace^  but  not  before^  the 
latter  question  was,  upon  an  intimation  from  the  Court, 
withdrawn  by  consent  of  counsel  on  both  sides. 

The  first  question  having  been  determined  in  fiivor  of 
the  Defendants,  viz.  **  that  the  Plaintiff  was  toot  efilitled 
to  more  than  two  h0rioti9,"  the  prothonotary  was  not  ap- 
prised that  the  second  question  had  formed  part  of  the 
case;  and  on  the  ground  that  i)0  more  had  been  re- 

oofered 
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oorered  than  appeared  to  liave  been  oonceded  bgrihc       1£[24; 
Defendant^  tefttfed  to  allow  tha  Plaintiff  liie  aotta  of  the 
special  case,  although  there  was  a  verdict  for  a  certain 
sum  aad  j«dgment  tbereoily  in  his  &;yor;  whi^wiipos 

Thdtfy  Seijt  obtained  a  rule  ntsi  for  the  {ntithotiatary 
to  Mviewhis  tasation,  and  allow  the  Plaimiff  these  oosis* 

Vaughau  and  BoBonquet  Seijts.^  who  now  dbewed 
cause  against  the  riile^  contended,  that  in  point  of  fad 
the  Defendaau  had  snoceeded  upon  t^e.  case,  thejF 
having  been  always  willing  to  pay  two  henots,  (as  ap* 
peared  by  the  statement  of  Ae  first  ^questicm,)  and  the 
Plaintiff  having  recovered  no  more.  Even  wkeaee  both 
parties  were  in  pari  ccmdMone,  the  rule  was,  that  neidMT 
should  pay  costs.  jS^ia  v.  Wdoiman»(a)  U  would, 
therefore,  be  <}oubly  hard  to  charge  the  Defiendants  after 
tbey  had  suoceedied*  The  second  point  of  the  case 
having  been  withdrawn  by  mutual  consent,  was  alto- 
gether out  of  the  question* 

Pell  and  Taddy  Serjts.,  in  support  of  the  rule,  relied 
on  the  circumstance,  that  when  the  case  was  set  down 
ior  argument,  two  points  were  stated  for  the  (^nnion  of 
tlie  Court;  tliat  the  Plaintiff  was  oompelled  to  come 
prqpared  for  both,  and  that  it  would  not  be  known 
which  way  the  Court  would  have  decided  on  the  que»» 
tion  that  was  withdrawn* 

Bbst  C*  J.  The  prothonotary  has  reported  to  us, 
that  it  was  not  stated  to  him  there  was  any  other  que»» 
tion  to  be  argued,  than  whether  or  no  the  Plaintiff  was 
entitled  to  more  than  two  horses.  On  that  view  of  the 
case,  and  according  to  the  decision  in  SpiUa  v.  Woodman 
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1824.  it  has  been  contended'  that  the  Plaintiff  is  not  entitled  to 
the  costs  of  the  special  case*  But  it  appears  that  there  was 
another  question  which  the  parties  also  came  prepared  to 
argue,  and  that  was,  which  of  the  horses  in  question  the 
Plaintiff  was  entitled  to  seize.  Who  would  have  suc- 
ceeded on  that  question  we  are  now  ignorant ;  perhaps 
the  Plaintiff  might  have  been  found  entitled  to  the  two 
best,  perhaps  to  the  two  worst,  perhaps  to  none.  The 
parties  having  agreed  to  withdraw  the  question,  it  is 
impossible  to  say  who  would  have  prevailed.  In  S^nM 
V,  Woodman  the  costs  of  a  separate  motion  were  in 
question,  so  that  the  Court  was  enabled  to  divide 
Ae  demand,  allowing  costs  on  a  count  on  which  die 
party  succeeded ;  and  if  we  could  split  the  present  cause, 
that  decision  might  be  in  point  for  the  Defendant ;  but 
we  are  unable  to  do  so,  and  we  must  frame  our  rules  so 
as  to  meet  the  justice  and  convenience  of  the  great  mass 
of  cases.  We  cannot  say  that  the  point  which  was  not 
argued  lias  been  decided  against  the  Plaintifl^  and  it 
would  produce  great  confusion  and  injustice  if  we  were 
to  refuse  him  costs  under  circumstances  such  as  die 
present. 

Park  J.  The  greatest  mischiefi  are  occasioned  in  the 
adminlstradon  of  justice  by  too  great  refinement ;  and 
if  the  Defendant's  application  were  to  succeed,  we  should 
have  a  contest  about  costs  in  every  special  case.  SpUta 
V.  Woodman  was  a  case  in  which  there  were  several 
counts,  and  where  there  are  many  pleas  or  counts,  it  has 
always  been  the  practice  to  divide  the  costs  and  ap- 
portion them  to  each  party,  according  to  the  measure  of 
hb  success ;  but  we  cannot  so  divide  the  various  ques- 
tions which  may  arise  on  every  special  case.    * 

BuRROUGM  J.  The  case  was  drawn  up  for  the  benefit 
of  both  parties,  and  the  Plaintiff  CRtne  prepared  to  aigue 
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both  the  questions  on  it :  one  of  the  questions  having 
been  withdrawn,  it  was  never  decided  which  of  the  horses 
in  question  the  Plamti£P  was  entitled  to;  but  havuig 
come  prepared  to  argue  the  question,  he  ought  to  have 
his  costs* 

Gaselee  J,  not  having  been  present  at  the  dedsion 
of  the  case,  abstained  from  giving  any  opinion,  and  the 
Tule  was  made 

Absolute. 
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Briggs  V.  BoWGiN  and  Another. 

4  ' 

T*RESPASS.  The  first  count  stated  an  assault  and 
battery ;  the  second,  an  imprisonment. 
At  the  trial  before  Abbott  G.  J.,  last  Bristol  assizes, 
the  jury  found  a  verdict  for  the  Plainti£^  damages  Is.; 
and  the  learned  Chief  Justice  certified,  under  the 
4d  EUz.  c.  6; 

Pell  Seijt.  now  moved  for  a  rule  to  shew  cause  why 
the  prothonotary  should  not  tax  the  Plaintiff  his  costs, 
notwithstanding  the  certificate ;  on  the  ground,  that  this 
case  was  different  from  that  of  Wiffin  v.  Kincard{a\ 
(in  which  a  similar  motion  had  been  made  without  suc- 
cess,) the  imprisonment  in  the  present  case  being  stated 
in  a  separate  count,  whereas  in  Wiffin  v.  Kincard  it  was 
slated  in  the  same  count  as  the  assault 

But  the  Court  were  clear  that  this  circumstance  did 
not  affect  the  certificate,  and 

Refused  the  rule. 


In  an  action 
for  aMtnlt  and 
battvy,  undi 
a  sepante 
ooont  fior  ftlfe 
unpntounent, 
whiere  the  ver- 
dict was  for  I  J. 
daniagef,and 
the  jndge  cer- 
tified under 

the  Coort  re» 
fated  to  tax 
the  Plaint^ 
hi»cottt. 
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Nov.  19.  Lyon  v.  Weldon  and  Others. 

Goods  whkh,  'FRESPASS  for  breaking  and  entering  the  PiBintcflrs 
with  die  con-  direlling-house,  and  taking  away  his  goods.    Flea^ 

owner»  come  ^rst,  that  the  supposed  trespasses  were  done  by  authority 
to  the  potaet-  of  an  act  of  parliament,  made  in  the  ISth  year  of  Eliza- 
A^r'he  h^  ^*»  intituled  "  An  act  touching  orders  for  bankrupts ;" 
comes  a  bank-  second,  by  authority  o£  an  act  of  parliament,  made  m 

nipt,  do  not     ^^  fij^^.  yg^y  oi  James  1.,  intituled  «  An  act  for  the 

vest  in  the  /  .  . 

asfignfw  un-    better  relief  of  the  creditors  against  such  as  shall  become 

der  %i  Joe.  i.  bankrupt»w'' 

MdhcAf-**        ^^  ^®  ^^^  before  Best  C.  J.,  London  sittings  after 
r/abanb.  Utii  temv  di«  case  appeared  to  be  as  follows.     Oae 


"rn'^T"*^  -46raAa»w,  who  had  married  the  Plaintiff's  daughter, 
act  of  hads-  Jrendered  himself  to  the  custody  of  the  marshal  of  the 
fy«T>^"j»ch   King's  Beach  for  a  debt  of  580J.  on  the  8d  of  D^ 

tkm«  On  the  26th  of  February  1824  he  was  duly  dedaied 

^^^{V^  a  bankrupt,  for  having  lain  in  prison  till  that  time, 
goodb  under  a       On  the  9th  of  December  1 82S,  Nightingale^  iAbraJums* 
,dlBtieis  ktt*     landlord,  distrained  for  a  year's  rent,  due  the  Miehadrntin 

suSkaeBt  title        One  of  the  brokers  who  made  the  dbtress  having 

to  mataum  .i^^^^,,  sworn  by  a  constable,  valued  the  igoods.  add  the 
trover.  o         ^ 

Pbintiff  purchased  them  under  that  valuation.  . 

He  then  permitted  them  to  remain  on  the  premises  in 
possession  of  his  daughter,  who  still  continued  to  reside 
there. 

The  Plaintiff  also  thenceforth  resided  with  ber^.  9hA 
•paid  the  rent  of  the  premises. 

On  the  26th  of  Fehimry  1 824',  the  Defendants  acting 
under  the  commission   of  ban^upt,  which  had  been 

issued 
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issued  agninst  jtbraAamSf  seized  the  goods  whick  ibb 
Plaintiff  hod,  as  shwe^  purchased  ander  NightingMB 
distress. 

Upon  these  facts  the  Plaintiff  was  nonsoited,  with 
leave  to  move  to  set  aside  the  nonsuit,  and  instead  thereof 
enter  a  verdict  for  55l.^  the  value  of  the  goods. 


1S24. 


Pell  Seijt.  accordingly  obtained  a  rule  nisi  to  this 
effect)  and 


Vaughan  and  Cross  Seijts.  now  shewed  cause.  First, 
the  sale  under  the  distress  being  Mrregolar,  the  Plaintiff 
never  acquired  any  title  to  these  goods.  According  to 
the  provisions  of  2  W.Sf  If.  c,  5.  sess.  1.,  the  person  who 
makes  the  distress  is  to  cause  the  goods  to  be  appraised 
by  two  sworn  brokers :  here,  one  of  the  brokers  himself 
made  the  distress.  But  the  act  of  bankruptcy  havmg 
relation  back  to  the  2d  of  December^  the  first  diKj  of 
the  bankrupt's  imprisonment,  the  bankrupt's  goods  were 
in  truth  vested  in  his  assignees  before  the  sale  on  the 
SKh;  and  if  it  be  urged  that  the  landlord  had  a  right 
to  distrain  them  while  on  the  premises,  sUU,  iS  the  pur* 
chaser  under  the  distress  chose  to  leave  them  on  the 
premises,  in  the  possession  of  the  bankrupt's  wile,  it  is 
Ibe  same  thing  as  if  they  were  in  the  Order  and  dispo- 
sition.of  the  bankrupt,  as  apparent  owner,  at  the  time  of 
bis  bankruptcy,  in  which  case  they  would  belong  to  the 
ass^ees,  under  21  Jac.  1.  r.l9.  5. 11.  By  the  time  of 
the  bankruptcy  the  statute  must  mean  the  whole  interval 
between  the  act  of  bankruptcy  and  suing  out  the  com- 
mission, or  either  of  those  periods,  indifferently.  If  it 
were  otherwise,  assignees  would  seldom  be  able  to  re- 
cover goods,  on  the  ground  of  reputed  ownership  at  the 
time  of  the  possessor's  becoming  a  bonkrapt,-  for  the 
party  might  always  defeat  them,  by  shewing  an  anterior 
secret  act  of  bankruptcy,  at  the  time  of  which  the  goods 

A  a  '^  might 
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1894;  might  not  have  been  in  his  posAeasion*  In  Jonegyf. 
Dm^  (a)  it.  was  questkmed,  howfiur  the  asrignees  could 
daim  goods  of  which  the  bankrupt  had  been  the  reputed 
owner  prior  to  the  act  of  bankruptcy ;  and  in  Lii^ham 
V.  Biggz  \J>\  which  resembles  the  present  case^  the  as- 
signees were  held  entitled  to  goods  in  the  bankrupt's 
possession  at  the  time  of  the  bankruptcy,  though  they 
bad  been  purchased  by  a  third  person  under  an  exe- 
cution. 

,,  Pell  and  Wilde  Seijts*>  who  were  to  have  supported 
the  rule,  were  stopped  by  the  Court. 

.  .  Best  C.  J*  At  the  time  I  nonsuited  the  Haintiff  I 
had  not  the  statute  of  Jamez  the  First  before  me.  If 
the  view  I  then  took  of  the  policy  of  that  statute  was 
correct)  the  words  of  the  eleventh  section  will  not  admit 
of  the  construction  which  I  put  on  it.  I  am  glad,  there- 
fore, (for  I  believe  the  Plaintiff's  to  be  an  honest  case,) 
that  I  reserved  to  him  a  right  to  move  to  set  aside  the 
noniBuit,  and  to  oiter  a  verdict  for  the  sum  in  dispute. 
It  is  now  insisted  that  we  cannot  grant  this  rule ;  first, 
because  from  the  irregularity  of  the  sale  under  the  dis- 
tress no  property  in  the  goods  passed  to  the  Plaintiff; 
and,  secondly,  if  the  goods  were  the  property  of  the 
Plaintifi^  they  became  vested  in  the  assignees  by  the 
operation  of  the  statute  of  James.  Upon  the  first  point 
I  must  observe,  that  the  statute  of  WUUam  to  protect 
persons  distrained  on  from  an  improvident  or  corrupt 
sale  of  goods,  has  provided  that  ^e  person  making  the 
distress  shall  cause  the  goods  to  be  appraised  by  two 
sworn  brokers.  That  person  must  not  appoint  himself 
one  of  these  brokers^  for  by  so  doing  he  defeats  the 
c^ect  of  the  legislature^  which  was,  that  these  brokers 

(«)  IS  Etuh »!•   ^  (^)  iB.t^P.  Z%. 
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diould  be  ia  ebeck  on  him.  But  if  such  an  irr^ularity  1824» 
made  the  sale  of  the  goods  VMd^  men  would  be  afraid  to 
purchase  goods  sold  under  a  distress,  and  thus  poor 
tenants  would  suffer  more  than  they  did  fit>m  the  evil 
which  tlie  statute  was  intended  to  remedy.  The  1 1  G*  2. 
c.  19.  5. 19.  has  prevented  the  sale  of  the  goods  from 
being  a£fected  by  any  irregularity  of  the  broker,  and 
enacted,  that  for  any  injury  that  a  taiant  may  sustain 
from  irregularis,  he  may  have  his  action ;  this  statute ' 
has  therefore  taken  away  this  objection,  and  the  case  of 
Wallace  Y.  King  (a)  has  decided  the  point  Wherever 
the  person  making  the  distress  does  make  himself  one  of 
the  sworn  brokers,  and  the  goods  distrained  are  sold  for 
less  than  their  value,  I  think  a  jury  would,  by  the 
damages  they  would  give  in  an  action  against  such  per^ 
$on,  teach  him  thai  the  offices  of  distrainor  and  sworn- 
broker  are  inooaapatible.  As  to  the  second  point,  the 
fiicts  are  extremely  complicated.  On  the  2d  (^December 
1823,  die  bankrupt  was  the  true  owner  of  the  goods;  on 
that  day  he  went  to  prison.  By  lying  in  prison  he  com- 
Hiitted  an  act  of  bankruptcy  which  related  back  to  the 
id  of  December.  From  that  day  he  could  not  part  with 
big  interest  in  the  goods,  but  thcgr  were  liable  to  a  dig-, 
tress  for  the  rent  of  the  house  in  which  they  were  kept> 
and  on  the  9th  o{  December  they  were  distrained.  Thia 
distress  put  an  end  to  tho  real  ownership  of  the  bank^ 
mpt.  The  Plaintiff  bought  (|ie  goods  under  the  distress^ 
and  permitted  them  to  remain  jn  the  possession  of  the 
baiiknipt's  wife  and  Ssunily :  fit>m  this  time  they  were  in 
ik^  possession^  order,  and  disposition  of  the  bankrupt  as 
tJie  reputed  owner*  Before  the  goods  were  thus  in  hia 
possession,  order,  and  disposition,  his  bankruptcy  was 
by  relation  of  law  conqplete*  Now  the  statute  of  James 
says^  ^^  If  any  persons,  at  such  time  as  they  shall  become. 

{a)   1H.ML13. 
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b0mkp9ipiSf  shall  bj  the  consent  arnd  pJMrmisstctt  dt  the 
tMe  omt&r  hsive  in  their  posiessicNr,  dxd&Pf  an<{  dispo* 
siticmi  any  goods  and  ebattds,  whereof  they  shaH  be  the 
lepnted  o>irnen»  and  take  upon  theniselyed  die  weie, 
alteration,  and  dispositiob  as  oitners,  the  comoiissioBen 
shaU  hare  power  to  sell  and  dispose  of  tlie  same.'*  These 
gooda  did  not -get  back  into  the  possession  of  the  bank- 
ntpt  until  after  be  had  eoHiinkted  an  act  of  bankruptcy^ 
and  Aerefore  do  not  pass  to  the  assignees  under  this 
statute.  It  has  been  argued  that  the  words,  at  the  time 
they  shall  become  bankrupts^  are  to  be  ccmstrued,  at  the 
ttnie  they  shall  be  declared  bankrupts ;  but  such  a  coin 
struction  would  create  an  anomaly  in  the  bankrupt  laws. 
The  bankrupt  is  divested  of  all  r^t  in  his  estate  from 
the  time  of  the  act  of  bankruptcy,  and  no  debts  were, 
before  ISr  Samuel  RomiU^s  act,  proreable  under  his 
commission  but  what  were  contracted  befere  that  pe» 
riod.  We  must  consider  that  be  became  a  bank- 
rapt  within  the  meaning  of  this  clause  of  the  statute  of 
Jamesj  at  the  same  time  that  he  becomes  a  bankrupt 
under  all  the  other  parts  of  the  bankrupt  law*  Th^ 
words  of  this  section  are  too  dear  to  allow  any  other 
construction.  I  think,  on  consideration,  that  this  con- 
struction is  agreeable  to  the  spirit  of  the  act  The 
spirit  of  the  act  is,  that  where  persons  are  induced 
ta  give  credit  by  seeing  a  bankrupt  in  possession  of 
property,  that  properly,  whether  it  be  the  bankrupt's 
or  another's,  shall  be  applied  in  payment  of  the  debet 
proveable  under  his  commission.  There  can  be  no 
other  just  principle  on  which  one  man's  debts  are  to 
be  paid  with  the  property  of  another.  The  persons 
whose  debts  were  proveable  under  the  commission 
could  not  have  given  the  bankrupt  credit  on  account  of 
proper^  of  which  he  did  not  get  the  possession  vntii: 
after  his  bankruptcy ;  for  before  the  statute  of  G.  3.  no 
debts  were  proveable  but  such  as  were  contracted  before 

the 


/ 
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tine  act  af  benkruptcy. .  The  kgisbitorey  which  hma  ex^  18^4. 

tttided  the  right  of  ptwrh^  debtfl^  oaa  ftkme  aoeonuiio^  '^^  v"^  *' 

date  the  kw  to  the  now  state  of  thuigs.    I  am  dierefbrta  ^ 

of  opinion  that  the  noDttiit  imist  be  set  aside,  and  a  Wsiumm^ 
▼eidict  entefed  fin*  the  PlaintifE 


Park  J.  The  chief  question  in  thisf  case  arises  on 
the  construction  of  ^1  Jac^  I.  c;  19.,  a^d  die^sfisndanlS) 
in  order  to  succeed,  must  put  an  interpretation  oi^  the 
words  of  the  statute  which  they  will  not  bear.  The 
preamble  to  the  eleventh  section  is  almost  decisive  of 
the  question,  ahbough  a  oonstniction  has  bein  pot  oii 
that  beyond  what  its  laQgaage  imports ;  but  is  tkevei  any 
thing  in  that  preamble  whidi  af^rfies  to  the  faMstiowna^sr 
consideration  ?  Did  tfie  bankmpt  first  coittey  the  goods 
awiay  and  then  keep  the  same?  The  intentioa  df  the  le* 
gislature  was,  id  pveiFcnt  fraudukttt  transfiirs  for  the 
pwrpiose  of  deception^  and  it  proceeds  to  enacts  that  die 
oommissionert  may  dispose  of  good%  which,  with  the 
consent  of  the  troe  owner,  the  bankrupt  mi^  have  in  his 
possession  as  nqpiited  owner,  at  such  lime  as  he  sbatt 
beedne  a  banknipt.  I  dissent  firom  the  argament,  Aat 
the  words  *^  at  such  time  as  he  shall  become  a  bant* 
rupt,"  may  apply  either  to  the  date  of  the  commission 
OS  the  act  of  bankivpti^ ;  suck  4i^>C(mstnictiofi  woiihl  in- 
linduoe  nodiing  bat  confasioni  as  eommissibiis  are  often 
sued  out  and  not  acted  on.  In  the  present  cas^,  .^#rue^ 
Urns  was  the  noti  owner  of  the  goods  at  the  time  he 
went  to  prison.  I  admit,  that  upon  his  becoming  a 
bankrupt,  the  assignees  became  owners  from  that  time ; 
but  the  landlord  had  a  right  to  distrain  the  goods  for  rent, 
even  though  they  were  the  property  of  the  assignees : 
under  that  distress  the  Plaintiff  bought  the  goods,  that  his 
daughter  might  not  be  deprived  of  necessaries  while  hei* 
husband  was  in  gaol ;  but  that  does  not  make  her  hus- 
band reputed  owner  of  them  at  the*  dme  he  became  a 

bankrupt 
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1824.  Inuikrupt  on  die  2d  o(  December.  It  is  Inqiossible  for 
us  to  pat  on  this  statute  a  oonstniction  so  penaL  As  to 
the  apprehension  of  the  assignees  losing  property  by  the 
disclosure  of  anterior  secret  acts  of  bankruptcy,  the  in- 
convenience, if  any,  must  be  remedied  by  the  legislature ; 
but  no  such  inconvenience  has  yet  been  experienced,  and 
large  sums  have  frequently  been  recovered  by  assignees, 
notwithstanding  the  secret  .acts  which  must  often  have 
bad  place. 

Gaselee  J.  The  only  doubt  in  my  mind  was,  whether 
the  Plaintiff  acquired  a  sufficient  title  fay  the  sale  under 
the  distress,  considering  the  way  in  which  it  was  am- 
ducted.  But,  indqsendendy  of  the  stat  11 G.  2.  c.  19., 
which  has  cured  any  defects  oocanoned  by  mere  irregu- 
larity, it  is  for  the  interest  of  the  party  distrained  on 
that  purchasers  under  the  sale  should  be  protected  as 
fiur  as  possible ;  because  if  it  were  otherwise  the  inse- 
curity of  the  title  would  materially  a£Ebct  the  price  of  the 
goods.  However,  if  any  doubl  ever  existed  on  the 
subject,  it  has  been  removed  by  the  case  of  WaMace  v. 
Kif^.  On  the  second  point  I  agree  with  the  rest  of  the 
Court. 

BuRROUGH  J.  had  left  the  court,  but  the  Chief  Justice 
stated  that  he  concurred  in  the  decision  pronounced, 
which  was,  that  a 

Verdict  be  entered  for  the  Plaintiff  for  SSL,  the 
value  of  the  goods. 
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Johnson  v.  Lawson  and  Another.  N9v.m. 


in 


J^EPLEVIN   for   goods ;   the  Defendants   pleaded  Defendaatt  l 

twelve  avowries  and  cogiiizanoes  in  various  rights:  ^^0!^'^^ 

upon  all  these  issue  was  joined,  and  on  the  fifth,  in  which  rally  under 

it  was  stated,  that  the  distress  was  made  for  rent  due  "  ^***  ^''9* 

for  rent  due 

on  a  demise  under  which  the  Plainti£P'heldicertain.  lands  on  a  demiae, 

as  tenant  to  the  Defendants,  a  verdict  was  found,  and  <u>^  ^^liich 

judgment  entered  up  for  the  Defendants.  1^^  ^  ^^ 

The  prothonotary  having   allowed  the  Defendants  tenant,  were 

double  costs  under  11  G.  2.  c.l9.  5.22.,  (which  double  ^^  *?^ 

.       .     1  to  douMe  cotti 

costs  he  calcuJated  as  follows,  viz.  single  440/.  Is^'Bd. ;  upon  a  jndg- 

half  that  amount,   220/.  05.  lOd.:  total  costs. allowed,  meat  in  their 
660/.  25.  7^.,}  including  the  expebces  of  searching  for  ^^^;     ^|,^^' 

pedigrees  in  various  public  offices,  parish  churches,  &c.    pleaded  many 

other  avowries 
in  ▼arioiit 

Peake  Serjt.  moved  that  the  prothonotary  might  re-  rights,  fnmi 
view  his  taxation,  on  three  grounds :  which  drcum- 

First,  that  this  replevm,  as  might  be  inferred  from  the  luffMg^d  that 
various  avowries,  was  brought  to  try  a  question  of  title,  they  did  not 

and  not  merely  to  recover  rent;  and  that  the  statute  ^"^l?^^,. 

"^  landlords,  but 

1 1  6^2.  c.  19.,  which  gives  double  costs  in  rq>levin,  was  with  a  view 
meant  only  for  the  security  of  landlords  when  the  mere  nmly  to  try 
recovery  of  rent  was  the  object  for  distraining:  this      Expenoes 
anight  be  inferred  from  the  tide,  preamble,  and  predo-  of  successful 
minant  provisions  of  that  act;  and  the  clause  giving  ^^^^ 
douUe  costs  being  considered  as  penal,  had  been  holden  allowed  for  by 
not  to  extend  to  a  rent  charge.    Linton  v.  Collins  (a),  ^^  p^otho- 
Buljpitv.  Clarke,  {b)     So  where  a  canal  act  authorised  the  in^costs. 
proprietors  to  purchase  lands,  with  a  power  for  the  owner 


{a)  a/Ff/r.4a9.  {h)  iN.tU$6. 

of 


Wf 


CASES  IV  MICHAELMAS  TEBM 


of  the  lands  to  distrain  for  tbe  annual  rent,  both  die 
IL  B.  and  C.  P.  hdd  the  distrainor  not  entitled  todonble 
costs.  Leommsier  Canal  Compamfw.  Morris  (a),  Same  t. 
CoweU.  {b)  Soy  where  the  distress  was  jnade  for  herioC 
custom,  'flie  prorision  for  double  costs  inlying  only  to 
heriot  service.     Uqyd  ▼.  Winion.  (c) 

JSeomdly,  that  in  eakuladi^  the  diluMe  oosts  Uie 
ptothonotary  had  taken  half  «he  ^fjm^  wUmwC  &- 
tingiAslMi^  general  disbuffaemenli  from  legidar  aMar^ 
nejr's  chaifpes ;  wiiLieas  he  oi^t  so  have  ealfncted  the 
general  disbnrseneDts  from  the  sin^'edsts,  aed  tiwn 
hatse  added  half  tbe  attomej^s  <3iai^ges  thatt«nlstined. 

Thirdly,  that  he  ou^  ^ot  to  haire  allowed  eotpcucei 
msxAj  preparatory  to  the  snit^  sudi  as  searching  for 
pedigrees  at  pubKc  oflices  and  in  parish  chordies.  In 
Severn  ▼•  OUoe  (iQ,  the  Court  refused  to  allow  the  ex- 
pences  of  scientific  experim^its  necessary  to  the  deter- 
aiination  of  the  question  at  issu^ 

The  Court  thought  tiiere  was  notiiing  in  the  second 
objection ;  and  as  to  tbe  third,  the  prothonotary  having 
reported,  that  it  was  atways  the  praolioe  to  allow  fiv 
successful  searches  in  registers  to  establirii  pedigrees; 
and  having  referred  to  a  MS.  case,  {WTiit^house  v.  Pam, 
C.  B.  1808)  in  which  such  diarges  had  been  allowed, 
the  Court  confirmed  the  prothonotary's  taxation  in  that 
respect,  and  granted  a  rule  msi  on  die  first  ground 
only. 


TadAf  Seijt.,  who  shewed  cause,  insbted,  that  on  the 
fifth  avowry,  on  which  judgment  was  entered  up,  it  was 
distinctly  alleged  that  the  distress  wns  made  on  the 
Pbuntifl^  as  tenant  to  the  Defendants;  and  dral^  there- 
fove^  the  case  was  expresriy  withm  the  olaose  of  the  stsp 
tale  ivhidi  gave  double  costs. 


\b)  tB.tsfP. 


SI3< 


(0  s«^,  a8. 


Peake 
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'   fVdME*e  was  heard  in  support  t>r  his  nde*^ 

Best  C.  J.  There  are  many  cases  in  wMdi  tenants 
are  placed  in  an  unpleasant  situation, .  by  conflicting 
claims  to  the.  land  they  oooopy;  but  the  couTte  for 
them  to  porsne  la  sadi  cases  is  dearly  pointed  opt  by 
law,  and  Aty  ought  to  file  a  bill  of  interpleader,  and  put 
the  litigant  parlies  lo  contend  with  eadi  other,  i  am 
not  clear  that  the  present  case  is  not  one  of  those  that 
the  legislature  actually  contemplated,  because  tenants 
sometimes  lend  themselTes  improperly  to  a  new  daimant ; 
but  whether  this  be  so  or  not,  we  must  look  to  the  lan< 
gnage  of  the  statute  and  the  recovd,  and  ground  oar 
decision  on  them.  The  avowry  is  for  rent  4ue  on  tf 
demise,  under  which  the  Plaintiff  is  allied  to  have 
holden  certain  lands  as  tenant  to  the  Defendants.  That 
appearing  on  the  record,  the  case  is  so  completely  within 
the  words  of  the  act,  that  whatever  the  hardship  may  be, 
the  Plaintiff  must  pay  the  double  costs :  he  has  dearly 
been  distrained  on  for  rent  service ;  and  the  words  of 
the  twenty-second  section  are,  *'  whereas  great  difScuIties 
often  arise  in  making  avowries  or  cognizance  upon  dis- 
iresaes  for  rent,  qmtHrents,  reliefs,  heriotSt  and  other 
acrvices,  be  it  enacted^  tiiaft  it  shall  be  lawful  for  all 
•Defendants  in  replevin  to  avow  or  make  cpganzanoe 
ipeneraliy;  and  if  the  Plamt^  dball  become  non^oit^ 
idtscontinue  his  action,  or  have  judgment  giyen  against 
Ukn,  the  Defendant  in  such  replevin'diall  recover  doiMe 
<o6sts  ofsuit'' 


Ut4. 


Park  J.  The  statute  was  passed  -ei^^ity-six  years 
ago,  land  though  there  must,  in  the  interval,  have  been 
many  distresses  for  the  purpose  of  tryiii|;  tiile^  ^e  daim 
to  double  costs  has  never  before  been  contested.  We 
aiiB  bound  by  the  words  of  the  act;  and  in  the  Leo*' 
ndnster  Canal  Company  v.  CopmU^  Eyre  C.  J.  says  '<TI|s 

landlord 
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1824.  landlord  may  avow  generally,  and  b  entitled  to  double 
costs.''  I  think,  dierefore,  that  this  rule  ought  to  be 
cUscharged. 

BuBROUoic  J.  Here  th^e  was  an  existing  lease,  and 
the  party  claiming  title  was  compelled  to  proceed  by 
distress;  if  the  tenant  chooses  to  side  with  either  party, 
he  must  take  the  consequences.  He  might  have  filed  a 
bill  of  interpleader. 

Gaselse  J.  We  cannot  enquire  whether  the -distress 
was  made  by  the  landlord  or  heir  at  law.  Tlie  general 
avowry  is  given  by  the  statute  and  the  Defimdant  is  en- 
titled to  his  double  costs. 

Rule  discharged. 


Ntv.  so.  Scott  v.  Bye. 

Awritof£ilte  rpHjg  ^gg  ^  ^^^  ^f  gjgg  judinnent  issued  out  of 
not  lie  from  Chancery,  and  directed  to  the  shevmofSunyj  com- 

the  South-  manding  him,  if  Peter  Scott  should  give  security  to  pro- 
^Reouetti  1^^^"^  to  go  in  person  to  die  Court  of  Requests  for  the 
to  a  court  of  borough  of  Southwark  and  East  half  hundred  o(  Brixton^ 
common  law.    ^sH^ng  with  him  four  discreet  and  lawful  knights  of  his 

county,  and  in  open  court  there  to  cause  the  plaint  to  be 
recorded  between  Richard  Bye  and  Peter  Scoit,  and  to 
have  the  record  in  the  Court  of  Common  ^Pleas,  at 
Westminstery  under  his  seal  and  the  seals  of  four  lawful 
men  of  tlie  Court  of  Requests. 

The  sheri£P  returned  the  plaint  duly  recorded;  it 
stated  that  Richard  Bye  had  come  to  tlie  Court  of  Re- 
quests in  hi^  own  person,  and  complained  before  the 

com- 


Sccxrr 
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,  Commissioners^  that  whereas  P«/^  Scoit  being  an  in-       4S24. 
habitant  within  the  East  half  hundred  qF  Brixton  and 

'  the  jurisdiction  of  the  Court,  was  indebted  tp  the  said 

'  Richard  in  the  sum  of  d/.  11 5.  M^  which  the  said  PeUr  .  ^>^ 
refused  to  pay,  the  said  Eidard  prayed  the  sutpmons  of 
the  court:  that  the  summons  was  granted;'  and  a  se- 
cond peremptory  summons;  upon  wJiich  the  said  Pi^^r 
came  into  the  court;  and  the  said  Richard  declared 
against  him  that  the  said  Peter  being  resident  within  the- 
jurisdiction  of  the  court  was  indebted  to  the  said  Richards 
in  the  sum  of  2/«  lis.  4^«  That^  the  commissionecs^of 
the  court,  duly  appointed  and  sworn,  according  to  the 

'  statute,  having  heard  all  the  things  which  the  said  Peter 
could  allege  in  his  defenqe>  adjudged  that  a^  debt  of 
S&  1 15. 4(f«  was  due  from  the  said  Peter  to  the  ^d,Richardf 
and  ordered  him  to  pay  it  into  court,  with  ISs^  6d,  costs, 
in  seven  days;  which  said  debt,  costs,  and  charges, 
amounted  in  the  whole  to  $/•  4^9.  lOd. ;  and  the  saidP^^, 
in  knercy,  &c.  And  thereupon  the  said  Peter  said,  that 
the  record  aforesaid  was  vicious,  and  in  many  respects, 
defective,  and  that  false  judgment  had  been  given  against 
biro,  because  it  was  not  stated  in.  the  record,  how  or  ia 
what  manner  the  said  Peter  became  indebted  to  the  saidi 
BicAardy  or  for  or  upon  what  consideration  the  supposed 
debt  was  founded,  or  whether  it  was  not  the  balance  of 
an  account  on  demand,  originally  exceeding  5/«,  and 
that  it  did  not  appear,  on  the  adjudication  c^  the  com** 
missioners,  that  the  said  Peter  was  a  person  residing 

:  within  the  jurisdiction  of  the  court ;  and  he  pr^ed 
that  the  judgment  might  be  reversed  and  annulled* 

The  said  Richard  said,  that  the  said  record  was  in 
no  wise  vicious  or  defective,  nor  the  judgment  fidse^  and 
prayed  that  the  Court  here  might  proceed  to  the  examin- 
ation of  the  record. 

A  day  was  therefore  given  to  the  parties  here. 
Vol.  II.    •  B  b  The 


Soorr 
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1824*  The  Court  now  referred  to  the  language  of  H6U  C.  Xy 

in  GroenveU  v.  Burwdl  (a),  "  that  wherever  a  new  juris- 
diction is  erected  by  act  of  parliament,  and  the  Court  or 

Bye.  Judge  that  exercises  this  jurisdiction  acts  as  a  court  or 
judge  of  record,  according  to  the  course  of  the  common 
law,  a  writ  of  error  lies  on  their  judgments ;  but,  where 
they  act  in  a  summary  method,  or  in  a  li^w  course, 
different  from  the  common  law,  there  a  writ  of  error  lies 
not,  but  a  certiorari^*  and  asked  Lowes  Serjt,  who  was 
of  counsel  for  Peter  Scott,  whether  he  could  support  this 
writ  of  false  judgment. 

Lowes  Seijt  Dr.  Groenvelfs  case  is  the  only  one 
which  lays  down  such  a  principle.  In  Fitz.  N.  B.  18. 
Co.  Lit.  2%%  b.,  S  Bl.  Com.  4f06.  S^.j  it  is  liud  down, 
without  distinction,  that  false  judgment  lies  from  any 
base  court  not  of  record.  In  Finch* s  Law,  484.  it  b  said 
generally,  false  judgment  lies  upon  error  in  a  base  court 
Dr.  Groenvelfs  case  arose  out  of  the  peculiar  jurisdicticMi 
of  the  college  of  physicians,  in  which  there  is  neither 
indictment  nor  formal  judgment ;  and  that,  according  to 
the  report  in  CariheWj  was  one  of  the  grounds  of  the  deci- 
sion in  K.  B.  But  in  the  present  case  there  is  a  declar- 
ation and  a  formal  judgment ;  so  that  if  it  be  contended 
that  false  judgment  lies  only  from  a  commpn  law  court 
not  of  record,  this  may  be  contended  to  be  such  a 
court.  The  commissioners  may  be  assimilated  to  the 
suitors  in  the  county  court;  it  is  stated  that,  after  the 
'  se6ond  peremptory  summons,  the   Plaintiff  declared; 

judgment  is  given  in  a  formal  manner,  and  entered  in  a 
book  under  46  G.  3.  c.  87.  s.  6.,  and  the  defendant  is 
Stated  to  be  in  mercy,  as  in  any  other  common  law 
court  Then  it  was  clearly  the  intention  of  the  l^is- 
lature  that  parties  within  the  jurisdiction  of  this   court 

{a)  iSalk.%63.     Cart&.4%j. 

should 
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should  have  a  right  of  appeal ;  for  the  4  G.  4.  c.  128. 
repeals  a  clause  in  the  46G.3.c.87.|  by  which  the 
parties  were  prohibited  from  removing  their  causes  by 
certiorari  or  otherwise.  If  the  words  "  or  otherwise** 
do  not  include  writs  of  false  judgment,  they  are  without 
;operation.  Supposing  the  writ  to  lie,  the  proceedings 
are  clearly  vicious,  because  they  do  not  state  the  nature 
of  the  debt.  Sparks  v.  Jobber  (a),  JVyaU  v.  Effington  (6), 
Daxy  v.  Baker,  (c) 

Taddy  Serjt.,  contra^  argued  that  a  writ  of  false  judg- 
ment would  only  lie  to  a  base  common  law  court,  such 
as  the  county,  hundred,  or  baron  court,  and  that  the 
experiment  of  applying  it  to  a  court  of  conscience  had 
never  been  tried  before* 

Best  C.  J.     The  matters  which  have  in  modem  times 
,  been  determined  in  base  courts,  have  been  so  small  that 

•  no  one  has  thought  of  incurring  the  expence  of  bringing 
them  before  this  Court.  We  must  look  into  the  old 
authors,  to  see  from  what  courts  judgments  may  be  re- 
moved by  writs  of  false  judgment^  Fitzherbert^  in  his 
Natura  Breviunif  says,  that  a  writ  of  false  judgment  lies 
to  any  hundred  court,  county  court,  and  court  baron. 

.Lord  Coke  and  Blacksione  say,  that  this  writ*lies.to.any 

base  court :  Coke  and  Blackstone  refer '  to  Fitzkerbert  as 

.  their  authority.     The  apparent  difference  between,  these 

•  authors  is  reconciled,  when  we  learn  that  there  were  no 
.  other  base  courts  but  those  enumerated  by  Fitzherbert^  in 

which  the  pleadings,  evidence,  and  judgment  were  sub- 
ject to  the  rules  of  the  common  law.    The  Common 

•  Pleas,  therefore,  must  be  considered  competent  to  re- 
.  view  the  decisions  of  such  courts.     In  the  Court  of  Re- 
quests, pleadings  in  writing  are  not  required,  and  would 

{a)  %  Ld.  Rajm.  1450.         (b)  Id.  14x0.         (0  4  Burr,  %4j%. 

Bb  2  be^ 
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'  1B%4\     be  higUy  incpnVenieht    A  party  may  be  e&a[mined  as 
^^JIJIJ^    a  witness,  and  the  judgnleht  !s  to  be  accptduig  0  e^^tdt^ 
iy  and  good  conscience^  that  is  such  as  phSti  then,  ignoraift 

on.  of  the  rules  of  law,  which  the  jtidgcss  of  ih^t  court  mtf^ 
be,  shall  think  just  If  the  expence  land  delay  that  mn^t 
tie  occasioned  by  an  appeal  to  the  Coinmon  Pleias  did 
not  entirely  ddeat  the  ol!^ect  of  the  legidatai^  in  ^creating 
^courts  of  request,  can  a  court,  the  decisions  of  which 
are  wisely  subjected  to  fixed  rules,  be  a  proper  tribunal 
to  correct  the  proceedings  of  courts  where  judges  are 
left  to  the  guidance  of  their  own  arbitrary  discretion  ? 
Hie  reasdninjg  Of  Lord  Holt  In  Dr.  XiroenxieWs  Casfe 
.'appEes  to  tbis.  He  says,  that  a  decision  of  tiie  Coll^ 
'of  Physicians  caihnot  be  examined  tipdki  a  Writ  of  error, 
because  the  Collie  of  Physicians  does  not  proceed  oq 
the  principles  of  the  common  law.  Now,  the  difference 
1)etween  a  writ  of  error  and  a  ^rit  of  fiilse  jndgment  is, 
that  tihe  one  lies  to  a  court  of  record,  lind  the  other  to 
an  inferior  conit  liot  of  record.  If  a  common  law  court 
cannot  correct  the  errors  of  the  first  by  writ  of  error,  it 
*  cannot  correct  the  errors  of  t'be  second  by  writ  of  &lse 
judgment.  This  case  must,  therefore,  be  sent  back  to 
die  Court  Off  Requests  by  Writ  oi procedendo. 

Park  J.    I  am  of  the  same  opinion,  and  think  we 
are  bound  by  the  strong  language  of  Lord  HoU  in  Dr. 
'Groenvelfs  ease.     It  would  be  unnecessary  and  impro* 
per  for  these  courts  of  conscience  to  proceed  according 
to  common  law ;  the  object  of  the  legislature  in  estab- 
lishuig  them,  was  to  enable  poor  parties  to  lecdver  tbeir 
debts  cheaply  and  expeditiously,  but  if  long  pleadings 
Vere  allowed,  the  expende  would  be  intolehible,  and 
ytli^re  is  tiot  a  syllable  in  the  act  autborisilig  any  charge 
Tdr  a  declaration.     Notice  is  to  be  given  to  the  Ddetid- 
ant,  who  is  to  come  before  the  commissioners,  and  they 
are  thereupon  to  make  such  orders,  and  take  such  pro- 
ceedings 
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cf^ii^  toi^i^hing  tb^  de\>\  daiiped^  as  afiaU  stand  wit^ 
equity  and  good  cofi^ci^nce* 

Sui^BOUGH  J.  The  words  '^  eqqity  and  good  cpi^r 
spience"  imply  a  covirse  pf  proceeding  different  fyoix^ 
tbat  of  the  common  law,  and  one  of  which  we  are  not 
competent  to  form  i^  judgmept*  Courts  of  conscience, 
have  existed  fyjp  200  years,  and  no  such  writ  asi  the  pre-. 
8^t  h^s  ^ver  i^ued  to  them  before. 

Gaselee  J.  In  the  46  (r.  3.  th^re  is  nothing  to  au- 
thorise the  practice  of  writtei^  pleadings  in  t|)is  coiirt  of 
conscience.  The  coi|rse  prescribed  is  by  siunmons, 
hearing,  and  attachment.  Vfe  have  po  aqthprity  to. 
revise  the  proceedings  of  suph  ft  coi|rtt,  ^d  therefor^ 
this  case  must  be  sent  back,  and  the  Plaintiff 

Ti^  notlvng., 


Short  v.  Hubbard  and  Two  Others.  Nov.  aa. 

'^PJEIE  Plaindff,  as  assignee  of  the  sheriff  of  Lincolnshire,  A  rent  charge 
declared  that  on,  &c.,  at,  &c.,  he  distrained  the  "  "^^  ^* 

»         '    -^         '         -T  .    r-  meaning  of 

goods  of  Hubbard  for  the  arrears  of  a  rent  charge  issuing  the  ii  G.  a. 

oqt  of  j^nd  charged  upon  a  messuage  and  premises  in  ^'  '9-  ^-  *3'i 
and  on  which  the  distress  was  made ;  that  Hubbard  ^^^  therefore, 
fbereupon,  within  five  days,  made  his  plaint  to  the  sheriff,  of  a  diitress 
prqring  that  the  goods  might  be  replevied;  that*  the  |tnt*"Ae*8he. 

riff  may  take 

and  assign  a  bond  as  in  a  replevin  for  any  other  kind  of  rent  t 

Held,  that  a  bond  so  taken  by  the  sheriff^  and  conditioned  for  appearance  at  the 

next  county  court ;  prosecuting  the  plaint  with  effect ;  making  a  retiim  if  adjudged  s 

and  indemmfying  the  sheriff  from  all  charges  and  damages  by  tiason  of  the  re* 

plevin^  was  authorised  by  the  above  sUtute. 

Bb's  sheriff 


Short 
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IS^i.  sheriff  did  thereupon,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided  (a),  take  from 
Hubbard  and  the  two  other  Defendants,  as  responsible 
HuBBABD.  sureties,  a  bond  in  double  the  value  of  the  goods  dis- 
trained, (the  value  having  been  first  ascertained  by  a 
credible  witness  duly  sworn,)  the  condition  of  which 
bond  was,  ^*  that  \i  Hubbard  should  appear  at  the  next 
county  court  at  Lincoln^  and  enter  his  plaint  there,  and 
prosecute  the  same  with  effect  against  the  Plaintiff  for 
taking  and  detaining  the  said  goods,  and  should  make 
a  return  thereof  in  case  a  return  should  in  due  course 
of  law  be  adjudged ;  and  also  if  the  Defendants,  their 
heirs,  executors  or  administrators,  should  from  time  to 
time,  and  at  all  times  thereafter,  save  harmless  and  keep 
indemnified,  the  sheriff,  his  undersheriff,  deputy  or  deputies^ 
bail  ff  or  bailiffs,  and  every  of  them,  of  and  from  all  costs, 
charges,  damages,  and  expences  that  he,  they,  or  any  of 

(a)  By  IX  G.  »•  e*  19.  s.  13.  it  shally  at  the  request  and  cost  of 

b  enacted)  that  '<  All  ^erififs  and  the  avowant  or  penon  makiog 

other  officers  having  authority  to  conuzance,  assign  such  bond  to 

grant  replevins^  may  and   shall,  the  avowant  or  person  aforesaid* 

in  ever)*^  replevin  of  a  distress  for  by  indorsing  the  same»  and  at- 

rent,  take,  in  their  own  names,  testing  it  under  his  hand  and  seal 

from   the  Plaintiff  and  two  re-  in  the  presence  of  two  or  more 

sponsible  persons    as    sureties*  a  credible  witnesses*  which  may  be 

bond  in  double  the  value  of  the  done  without  any  stamp,  provided 

goods  distrained  (such   value  to  the   assignment  so   indorsed  be 

be  ascertained  by  the  oath  of  one  duly  stamped  before  any  action 

or  more  credible  witness  or  wit-  brought  thereupon ;   and  if  the 

nesses  not  interested  in  the  goods  bond  so  taken  and  assigned  be 

or  distress,  which  oath  the  person  forfeited,  the  avowant  or  person 

granting  such  replevin  is  hereby  making  conuzance  may  bring  an 

authorised  and  required  to  admi-  action  and  recover  thereupon  in 

nister*) and  conditioned, for  prose-  his  own  name;    and   the  court 

cuting  the  suit  with  effect  and  where  such  action  shall  be  brought 

without  delay,  and  for  duly  re-  may,  by  a  rule  of  the  same  court, 

turning   the   goods  and  chattels  give  such  relief  to  the  parties  upon 

**  distrained  in  case  a  return  shall  such  bond  as  may  be  agreeable  to 

>    be  awarded,  before  any  deliverance  justice  and  reason ;  and  such  rule 

be  made  of  the  distress ;  and  that  shall  have  the  nature  and  effect 

such  sheriff  or  other  officer  as  of  a  defeasance  to  such  bond.'* 
aforesaid  taking  any  such  bond 

ihem 
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tkem  might  sustain  or  be  put  tOy  for  or  by  reason  of  the 
replerying  and  delivery  of  the  aforesaid  goods  and  chattels 
to  the  said  Hubbard,  or  for  touching  and  concerning  any 
suiti  matter^  or  thing  relating  thereunto^^  then  the  obli- 
gation was  to  be  void :  that  the  sheriff  thereupon  re- 
plevied  and  made  deliverance  of.  the  goods  to  Hubbard^ 
who,  at  the  next  county  court,  appeared  and  levied  his 
plaint  for  the  taking  of  the  goods ;  and  found  pledges 
for  the  prosecution  of  the  plaint,  and  for  a  return  of  the 
goods  if  a  return  should  be  awarded ;  which  plaint  was 
afterwards  removed  by  re.  fa,  lo.  into  the  Common  Pleas, 
where  the  Plaintiff,  Shorty  by  his  attorney,  offered  himself 
on  the  fourth  day  against  Hubbard^  who  made  default 
and  did  not  further  prosecute  his  plaint,  whereupon  it 
was  adjudged  by  the  Court  that  he  should  take  nothing 
by  his  plaint;  that  he  and  his  pledges  should  be  in 
mercy ;  that  Short  should  go  thereof  without  day,  and 
have  a  return  of  the  goods.  It  was  then  averred  that 
Hubbard  made  no  return ;  whereby  the  bond  became  for- 
feited to  the  sheriff,  and  the  money  therein  specified  re- 
maining unpaid,  the  sheriff,  at  the  request  of  the  Plaintiff 
by  an  indorsement  on  the  bond,  duly  made  and  attested 
in  the  presence  of  two  credible  witnesses,  and  sealed 
with  the  seal  of  the  office  of  sheriff  of  the  coun^  of 
Lincolnj  assigned  the  bond  to  Shorty  according  to  the 
ibnn  of  the  statute ;  as  by  the  assignment  indorsed 
thereon,  and  duly  stamped  before  the  commencement 
of  the  action,  according  to  the  form  of  the  statute,  fully 
appeared ;  of  which  premises  the  Defendant  had  notice, 
by  means  whereof  an  action  accrued  to  the  Plaintiff  as 
assignee  of  the  sheriff. 

General  demurrer  and  joinder. 


Vaughan  Serjt.  in  support  of  the  demurred:. 
First,  the   sheriff  is   not  authorised  by  the  statute 
11  G.2.  C.19.  to  take  a  replevin  bond  on  a  distress  for 

B  b  4  9  rent 
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f  S24A  .     a  rent  cbarge.     From  the  tide,  and  the  Various  prcH 
^^  ■       tisions  of  tibat  act,  it  mast  be  conduded  that  it  was 
«.  passed  solely  with  reference  to  matters  between  landtord 

Ki/Ju^nAiK  and  tenant  With  the  exception  of  the  twentj-tbird 
section,  the  word  rent  almost  throughout  the  act  is  ac- 
companied with  an  eicpress  reference  to  those  parties ; 
it  ought,  therefore,  in  that  section,  to  be  taken  under 
the  same  restrictions  as  in  all  the  others.  The  word  rent- 
charge  occurs  no  where  in  the  act,  although  quit-rents, 
reliefs,  heriots,  and  other  services  are  specified  in  sect.  29., 
and  it  would  have  been  equally  easy  to  have  q^ecified 
rent-charge  if  the  legislature  proposed  to  include  that 
also.  It  has  been  expressly  holden,  that  an  avowant  for 
a  rent*charge  who  succeeds  in  the  replevin  is  not  en- 
titled to  double  costs  under  the  twenty-second  section  of 
(he  act.  Leominster  Canal  Company  v.  Narris  (a)  ••.  in 
Ijechninster  Canal  Company  v.  Co^ooell  (A),  Eyre  C.  J.  says^ 
without  any  qualification,  that  a  rent-charge  is  not 
^thin  the  11  G.  2. ;  and  in  Lindon  v.  Collins  (c),  a  doubt 
Was  raised  on  the  same  subject 

Secondly,  the  bond  was  void  at  all  events,  from  the 
circumstance  of  the  sheriff's  having  inserted  a  condition 
for  indemmifying  himself,  which  is  no  where  authorised 
by  the  act,  and  which  the  sheriff  has  therefore  no  right 
to  impose  on  the  obligor.  The  bond  in  these  cases 
ought  to  follow  the  provisicms  of  the  1 1  G.  2.  c.  19.  with 
the  same  degree  of  strictness  as  a  bail-bond  pursues 
those  of  the  28  if.  6.,  and  a  deviation  from  that  statute 
has  always  been  esteemed  fatal. 

Taddy  Serjt,  contra.  The  twenty-third  section  of 
11  G.  2.  C.19.  applies  to  every  species  of  rent,  for  the 
word   is   employed   generally  and  without  restriction. 

(fl)  7  T.  R,  500.  {b)  iB.^P.  ai4.  (r)  mUes,  4*9. 

From 
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From  the  language  of  the  teotb  sectioii^  it  appear*  1SS4, 
dearly  that  it  was  not  proposed  to  eoiifine  the  proTisiooa 
of  the  statute  to  the  case  <^  laadlord  and  tenant,  for  that 
section  specifier  **  landlords  and  lessorii  and  dher  per* 
ions  taking  distresses  for  rent^*'  and  makes  it  lawful  to 
aecure  the  distress  on  the  premises  *'  ehargeabU  wilk 
the  rent"  There  are  other  statutes  in:  which  the  word 
rent  has  been  used  in  a  sense  equally  coinprehensivii^ 
as  4 6. 2.  C.28.,  11  Car. 2.  cl*  s.S*j  7H.8.  cA.  s.d*» 
21  if.  8.  C.19.  5.S.,  and  82  if.  8.  c.S7.  . 

Then,  as  to  the  form  of  the  bond,  it  has  been  the 
uniform  practice  f<Mr  the  sheriff  to  take  it  in  the  present 
form  (a),  which  is  to  be  found  in  most  of  the  books  of 
practice  {b) ;  and  in  BladceH  ▼•  Oris9op{c\  «--*  under  tke 
statute  of  Westminster  2^  which  requires  the  sheri£^  be- 
fore executing  a  writ  of  replevin,  to  take  from  the  Plains 
tiff  pledges  to  prosecute,  and  to  return  the  cattle  if  a 
return  should  be  adjudged,  and  ordains,  that  if  the 
sheriff  take  the  pledges  in  any  other  manner  be  shall  be 
answerable,  —  it  was  holden  he  might  take  a  bond  con* 
ditiofied  for  appearance  at  the  next  ooun^  conrt,  for 
prosecuting  with  effect,  for  making  return  if  adjudged, 
and  for  saving  harmkss  the  sheriff.  But  the  statute 
11  G.  2.  does  not  prohibit  the  sheriff  from  taking  an 
mVlemnity,  nor  does  it,  like  the  statute  of  Westminster^ 
state  that  the  sheriff  shall  be  answerable  if  he  take 
pledges  in  any  manner  other  than  that  pointed  out  by 
the  statute.  There  are  other  cases  in  whkh  bonds 
similar  to  the  present  have  come  before  the  Court  on 
demurrer,  and  no  objecdon.  to  the  indemnity  clause  has 


(a)    Upon   inquiry  made  by  quiry  could  then  be  madei  v\z. 

desire  of  the  Court  on  a  preced*  Middlesex^  Surrejf  London. 

ing  day,  this  was  found  to  b^  the  (h)  iJFnu^  Saund.  195.  n.  3. 

case  in  the  counties  in  which  in*  {c)  i  Ld*  Rajm*  zjZ. 

been 
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been  taken ;  as  in  Archer  v.  Dudley  (a),  Morgan  v.  Grif- 
fik  (£),  Glover  v.  Coles  {c) :  it  is  clear,  too,  from  Dias  v. 
Freeman  {d)  that  the  statute,  as  to  the  twent|r»third  section 
at  least,  is  not  construed  strictly,  and  where  the  sheriff 
assigns  the  bond,  the  clause  for  indemnity  b  without 
effect,  as  he  would  no  longer  be  able  to  sue  on  it  With 
respect  to  the  condition  to  appear  at  the  next  county 
court  and  prosecute  with  effect,  it  seems  from  Phillips  v. 
Price  {e)j  that  it  is  sufficient  if  the  party  shews  he  has 
prosecuted  with  efiect. 


.  Vaughan  in  reply  insisted  that  Blackett  v«  Crissop^  a 
decision  on  the  construction  of  IS  E<L  1*  c.2.,  could  not 
apply  to  bonds  authorised  only  by  11  G.2.  c.l9.;  and 
that,  according  to  that  statute,  the  condition  ought  only 
to  have  been  for  prosecuting  with  effect,  and  for  return- 
ing the  goods  in  case  a  return  should  be  awarded.  .  If 
the  party  replevying  had  refused  to  execute  a  bond  with 
a  clause  of  indemnity,  offering  at  the  same  time  to  ex- 
ecute one  according  to  the  statute,  and  the  sheriff  had 
thereupon  refused  to  deliver  the  goods,  an  action  would 
lie  against  him  at  the  suit  of  the  party*  With  respect 
to  the  first  point  in  the  case,  if  it  were  holden  that  a 
rent-charge  was  within  the  provisions  of  11  G.2.  cA9^ 
the  word  rent  would  receive  a  varying  construction  in 
the  various  clauses  of  the  same  statute. 

Best  C.  J.  Two  questions  are  raised  by  this  de- 
murrer; first,  whether  a  sheriff  can  take  an  assignable 
bond  on  granting  a  replevin  on  a  distress  for  a  rent- 
charge  under  the  11  G.  2.  r.  19.  5.23.?  Second, 
whether  a  sheriff  can,  unider  this  clause  of  the  statute, 


(a)  I  B.  £s^ />.  381. 
{b)   7  JJfoi/.  380. 
(f)  7  B,M,  231. 


(d)  s  T.  R.  19a. 


take 
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take  such  bond  as  that  which  is  set  out  in  the  declar*        1824. 
ation  in  this  case  ? 

The  twenty^third  section  of  the  11  G.  2.  is  remedial, 
and  we  are  authorised  by  the  rules  for  construing  sta- 
tutes, in  putting  upon  it  a  liberal  construction.  The 
twenty-second  section  is  penal,  and  according  to  the 
same  rules  it  has  been  construed  strictly  as  appears  from 
the  cases  to  which  we  have  been  referred  :  but  ^there  is 
no  impropriety  in  putting  a  strict  construction  on  a 
penal  clause,  and  a  liberal  construction  on  a  remedial 
clause,  in  the  same  act  of  parliament  This  has  been 
done  on  the  statutes,  which  make  it  a  felony  to  burn 
houses  and  otlier  property,  and  gives  those  who  su£fer 
from  the  felony  a  remedy  against  the  hundred.  If  the 
words  of  the  clauses  were  the  same,  I  should  not  feel 
myself  much  embarrassed  by  the  cases  which  have  de- 
cided that  a  party  who  replevies  goods  distrsdned  for  a 
rent-charge  does  not  subject  himself  to  the  penalty  of 
double  costs.  But  there  is  a  material  difference  in  the 
language  of  the  two  sections.  '  In  sect.  22.  the  words 
are,  "  rent,  quit-rent,  reliefs,  and  other  services."  The 
words  after  rent,  shew,  that  the  general  import  of  the 
term  was  to  be  restrained,  and  was  only  to  include  rent" 
service.  In  the  twenty-third  section  the  word  rent  stands 
alone :  there  are  no  terms  of  qualification  or  restraint. 
It  embraces  every  rent,  tor  the  owners  of  all  rents  have 
an  equal  right  to  the  security  which  this  clause  affiirds. 
It  has  been  argued,  that  from  the  title  of  the  act  and 
tlie  language  of  the  different  clauses,  it  was  only  meant 
to  apply  to  cases  of  landlord  and  tenant.  The  tenth 
section  shews  that  other  rents,  besides,  such  as  were  re- 
served by  leases,  were  included  within  the  act:  the 
preamble  to  this  section  speaks  of  landlords  and  other 
persons  taking  distresses  for  rent ;  and  the  enacting  part 
of  the  clause  says,  that  *^  it  shall  be  lawful  for  any 
person  taking  any  distress  for  any  kind  of  rcnty  to  im- 
pound, 
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dsQHNK  ^  the  sop^: 
am^  penon  tqkii^a,^ 

TIh»  dame  pmies,  that 

I  appnuoed  and 

Qj^the  prenises^ 

•K  the  premises.    It 

nnft-duurges  are  iio( 

is  a  Umd  ofraii^ 

to  profidefor  the 

&r  which  no  distress 

provide  fivr 

to  vfaidi  distress 

coosidefed  dis-. 

sateable  bj  the 

■Bepdooed  ii| 

under  th^ 

ai^  demisei 

sectioQ  of 

vocd  rentux 

Thelq;isuir 

of  sak  of  the  dis« 

and  not  give 

;s  iriafiiww  replevia 

p  put  the  ovner  of  a 

than  the  owner  of  9, 

£L  j.  fanM^t  within 

jMOuir  or  ditt  IlCLS.      Upon  the 

3^  jinna  ittlBcokv.    I  was  led  into 

&»  the  difference  be- 

air  ifair  cawKOr-chini  aectidn  of  the 

af  dbt  £5/i:d.  r.9L    By  the  ex- 

tsf  Al  «i^»  anr  bail-bond  taken 

It  whkh  is  prescribed  by  that 

Thcve  is  Bi>  awch  daase  in  the  11  G.  2. 

We 


ik  THE  Fttrk  Year  <it  GEO.  IV. 


9*7 


We  have  enquired,  and  find  it  has  long  been  the  prtu> 
tice  of  sheriffs  to  take  bbnds  neariy  in  the  same  form 
with  that  which  is  set  out  in  the  "deciayation  in  this 
cause*  Courts  of  justice  incline  tftrongly  agninst  over«- 
tufning  a  practice  that  has  long  premled»  and  from  whidi 
no  evil  can  result.  Some  of  these  h6nds  ha'^e  at  diffarent 
times  been  brought  under  the  view  of  tbe  courts  cf 
Westminster^  and  no  objection  was  made  to  them  either 
by  the  counsel  or  the  judges.  Indeed,  this  bond  is  m 
substance  and  effect  such  as  tbe  iitatute  directs.  The 
statute  says  the  bond  shall  be  with  a  eondicioiti,  thaft*  tbe 
Plaintiff  in  replevin  prosecute  his  vuit  with  ^ect  and 
without  delay ^  and  duly  return  the  goods  dktraified  in  case 
a  return  shall  be  anmrded.  The  bond  is,  that  the  Plain- 
tiff in  replevin  shall  appear  tU  the  next  county  court,  and 
^nter  his  plaint^  and  prosecute  the  same  with  effect,  and 
shall  make  a  return  of  the  goods  in  case  a  return  be 
awarded ;  and  that  he  shall  indemnify  the  sheriff,  and  his 
tmdersheriff  and  bailiffs.  Now,  appearing  at  the  next 
county  court  and  prosecuting  with  effect,  is  the  same  in 
substance  as  prosecuting  without  delay  and  with  effect; 
and  if  he  prosecuted  without  delay  and  with  efiect,  or 
returned  the  goods,  if  return  be  awarded,  he  prevents 
the  sheriff  from  being  damnified.  The  clause  of  in- 
'deihnity  adds  nothing  to  the  words  that  precede  it,  and 
is  mere  sui*plusage.  The  statute  of  Westminster  the  2d. 
directs,  that  sheriffs  or  bailii&  shall  not  only  receive  of 
the  Plaintiff  in  replevin  pledges  for  the  prosfecuting  the 
suit  before  they  make  deliverance  of  the  distress,  but 
also  for  the  return  of  the  beasts,  if  return  be  awarded. 
It  was  decided  in  Blackettv.  Crissop,  that  a  bond  giv^i 
under  this  statute  conditioned  to  appear  at  the  nejct 
county  court  and  prosecute  his  action  with  effect  for 
wrongfully  taking  his  gelding,  and  to  make  returti 
thereof  if  return  should  be  adjudged,  and  to  save  harm^ 
less  the  sheriffs  by  delivery  of  the  said  gelding,  was  not 

void. 


1S24. 
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void;  Treby  and  Holt  said,  suck  a  bomdwdl  anmer  the 
intent  of*  the  statute.  PaweUj  speaking  of  the  clause  cf 
indemnity,  says,  ^^  where  the  sheriff  takes  a  bond  or 
promise  to  keep  him  harmless  in  the  doing  a  lawful 
act,  the  bond  or  promise  is  good ;  'but  if  it  be  in  the 
doing  that  which  he  ought  not  to  do^  the  bond  or 
promise  is  void."  (a)  The  practice  of  modem  times,  of 
staying  proceedings  until  a  sheriff  is  indemnified,  is 
agreeable  to  this  doctrine. .  This  statute  requires  a. bond 
with  a  condition,  substatitially  the  same  as  that  required 
by  the  statute  of  G.2.  The  variance  from  the.  form 
prescribed  by  the  statute  of  Westminster  the  2d.  in  the 
bond  in  the  case  cited,  is  pearly  the  same  as  that  be- 
tween the  bond  set  out  in  the  d^laration  and  the  bond 
prescribed  by  11  G.2.  ^case'that  shews  that  such  a 
bond  is  sufficient  under  the 'statute  of  Wfi§tminster,  is  an 
authority  to  prove  this  bond  sufficient  under  the  statute 
of  George.  Practice,  reason,  and  authority,  require  that 
'  our  judgment  should  be  for  the  Plaintiff. 


Park  J.  I  am  of  the  same  opinion,  and  think  this 
case  is  clearly  within  the  meaning  of  the  twenty-third 
section  of  11  G.2.  I  was  much  struck  with  the  observ- 
ation as  to  the  statute  2  ^.  4*M,  because  distresses  for 
rent-charge  having  constantly  been  sold  under  the  pro- 
visions of  that  act,  we  ought  to  put  the  same  construc- 
tion on  this.  With  regard  to  the  form  in  which  the 
bond  has  been  taken,  I  at  first  entertained  some  doubt ; 
but  the  various  statutes  on  the  subject  must  all  be  con- 
.  sidered  together,  and  the  statute  of  Westm.  2.  does  not 
give  so  much  latitude  to  the  sheriff  as  that  of  11  G.S. 
Under  the  former,  the  sheriff  is  to  take  pledges  to  pro- 
secute, and  to  be  answerable  if  he  takes  them  in  any 
manner  other  than  that  prescribed  by  the  statute ;  under 


(n)  z  Ld,  Rajfm,  279. 
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the  latter,  be  is  to  take  a  bond  couditioned  for  prose- 
cuting tbe  suit  with  effect  and  without  delay :  the  case, 
therefore,  in  Lord  Raymond  is  most  material,  because, 
if  a  condition  to  indemnify  the  sheriff  be  good  in  a  bond 
un^er  the  statute  of  Westminster  2.,  cL  fortiori^  it  ought  not 
to  be  impugned  in  a  bond  taken  under  1 1  G.2.  Besides 
this,  from  the  passing  of  the  statute  to  the  present  time 
it  has  been  the  uniform  course  to  take  bonds  in  this 
form;  in  no  case  has  the  objection  now  made  been 
urged,  and  the  condition  in  effect  exacts  no  more  than 
the  sheriff  is  entitled  to  under  die  statute. 


1824. 


BuRRouGH  J.  In  the  course  of  a  long  special  plead- 
ing life,  I  have  continually  been  led  to  consider  the 
statute  now  in  question,  and  I  am  satisfied  that  rent« 
charge  is  within  the  scope  of  the  twenty-third  section. 
With  respect  to  the  form  of  the  bond  I  entertained  at 
first  some  doubts,  but  am  now  convinced  that  it  agrees 
with  the  statute,  and  only  indemnifies  the  sheriff  against 
the  consequences  of  his  lawful  acts. 


*     Gaselee  J.     I  am  of  the  same  opinion.      On  tbe 

• 

second  point  I  entertained  at  first  some  doubt,  but  am 
now  satisfied  that  the  bond  is  conformable  to  the  statute. 
This  case  is  very  different  from  that  of  bail  bonds;  the 
statute  of  j^.  6.,  under  which  they  are  taken,  was  passed 
in  favour  of  Defendants,  and  directs  a  particular  form 
to  be  observed,  so  that  if  there  be  any  departure  from  it 
the  bond  is  void;  but  the  statute  of  11  G.2.  was  in- 
tended for  the  protection  of  avowants ;  and  if,  under  the 
terms  of  Westm.  2.,  which  are  not  so  extensive,  it  has 
been  expressly  decided  that  the  sheriff  is  authorised  to 
take  a  bond  conditioned  for  an  indemnity,  assuredly  we 
ought  not  to  put  a  different  construction  upon  a  subse- 
quent statute  in  pari  materid.  If,  indeed,  the  statute  had 
added  that  the  bond  should  be  void  unless  taken  in  a 

particular 
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pasticalar  form,  tlie  case  might  bave  been  otherwise  i 
tor  an  instrDment  void  in  part  under  a  statute  is  void  for 
the  whole,  though  at  common  law  the  objectionable  part 
may  be  separated ;  (a  distinction  which  was  aligned  at 
length  in  Newman  v.  Newman,  {a)  Ti»  only  difficulty 
here  ie^  whether  the  bond  in  its  present.fann  be  assign-- 
nUie^  >aiid  perhaps  a  question  might  arise  whedier  or  no 
the  assignee  could  sue  on  the  indemnity  dkuse*  How* 
eveiii  upon  the  whole^  I  think  the  sheriff  was  authorised 
in  taking  the  bond,  nod  that  the  present  action  msy 
clearly  be  maintained. 

Judgment  for  the  Plaintiff 


(41)  4M.&S.66n 


W»^"1F    I         J        u 


Nov,  aa« 


■  ( 


Prentice  i;.  Blott/  ' 


•J  J  1 


In  a  country 
cause  in  C.  B.y 
the  Plaintiff  is 
not  bound  to 
proceed  to 
trial  at  the 
next  assizes 
after  the  term 
in  which  issue 
is  joined* 


jyO YLY  SerjU  moved  for  judgment  as  in  case;nf  a 
nonsuit,  upon  an  affidavit  that  issue  was  -joined 
last  term,  and  that  no  notice  of  trial  was  given,  nor  did 
the  FlaintiflT  proceed  to  trial  at  the  then  next  assizes, 
although  there  was  time  sufficient  to  proceed  to  trial 
after  issue  was  joined.  He  cited  Frampton  v.  Payne  (a), 
IVotdfe  v.  Sholls  (i),  and  Hall  v.  Buchanan  (c),  in  sup- 
port of  his  motion. 

But  the  secondaries  on  being  applied  to  by  the 
Court,  referred  to  a  MSS.  case,  C.  B,  Trinity^  1812,  in 
which  a  motion  made  under  similar  circumstances  wss 
held  premature,  and  UOyly 

Took  nothing. 


{a)  tS.  Bl.  ^.         (i)  I  :H.  Bl.  t»2.        (c)  i  T.R.  i^. 
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Thistlethwatte,  Demandant ;  MAiiDMENf ^        N^.%%. 

Tenant. 

'T'HE  acknowledgment  in  this  recovery  was  taken  at 
M^^rulf  in  the  Eas^  Indies,  and  there  was  an  era- 
sure on  it  of  which  no  notice  was  taken  by  the  magis- 
trate before  whom  the  acknowledgment  was  made.  The 
erasure,  however,  only  affected  an  impossible  dat^ 
<^  Meertdf  Jan.  Srd,  one  thousand  eight  hundred  and 
twenty-three,"  the  ^ord  three  being  erased,  and  the  writ 
having  issued  Jan.  2d,  1823* 

There  was  an  affidavit  that  the  adcnowledgment  was 
taken  before  F.  K.  Smith,  a  magbtrate  at  Meertd  com- 
petent to  administer  an  oath,  and  that  no  notary  public 
resided  in  the  district,  but  there  was  no  affidavit  authen- 
ticating the  magistrate's  signature. 

Under  these  circumstances  the  Court  refused  to 
let  the  fine  pass. 


LaNCHESTER  t;.  FrEWER.  Ab9.S3. 

■ 

^HIS  was  an  action  of  assumpsit.     The  declaration  Twenty  pa- 
contained  the  usual  money  counts.    The  Defendant  f^<»"^ 

jouied  at  a 

pleaded,  first,  nonnissumpsit ;  and,  secondly,  the  statute  vestry  in  ngn« 

of  limitations,  on  which  pleas  issues  were  joined.     The  "^  ^  <"^^ 

for  the  repairt 

of  the  churchy  and  one  of  them,  a  churchwarden,  paid  the  artificers,  but  the  rate  for 

ramburung  him  was  quashed :  Held,  that  he  could  not  sue  for  contributioa  the 

persons  who  signed  the  order. 

Vol.  II.  C  c  cause 


,.  .' 
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IBM        catuie  was  tried  before  Abbott  C.  J.  at  the  March  aasiiM 

i'    cHKTEB  ^^'  Suffolk^  1824,  when  a  verdict  was  found  for  the 

ti.  Plaintiff,  with  25/.  5s.  Sd.  damages,  subject  to  the  opi- 

Frewer«     qJqq  Qf  ^Q  Court  of  Common  Pleas  upon  a  case  which 

stated  in  substance,  that 

On  the  15th  of  Jprilf  1811,  the  Plwiti£^^and  one 
Wittiam  Trickery  were  appointed  churchward^is  of  the 
parish  of  Saint  James  in  BUry  St.  Edmunds^  for  die  en- 
suing year.  ' 

-  At  iSakt  time  the  tower  of  the  paridi  diiirch  was 
iftttch  out  of  Impair,  and  had  been  presented  by  die  pre- 
oedif^  ehturdiwardens  on  that  account 

On  the  8th  vS  My^  1811,  a  meeting  of  the  parish- 
ioners was  duly  held  in  the  vestry-room  tff  the  said 
parisli,  when  the  following  order  was  made. 
'  ^  At  this  meeting  it  is  ordered,  timt  die  cbnrch- 
wlurdens  be  audiorised  to  put  a  new  roof  on  the  tower 
bdoi^ing  to  diis  parbh  in  a  workmanlUce  nkanner." 
This  order  was  signed  by  the  Plaintiff  and  Tticker^  and 
by  twenty  other  parishioners,  of  whom  the  Defendant 
was  one. 

In  pursuance  thereof  tradesmen  were  employed  by 
the  said  churchwardens,  and  the  tower  was  repaired  in 
a  workmanlike  manner* 

The  Defendant  was  at  first  employed  to  do  the 
plumber's  work,  and  he  was  present  on  the  tower,  and 
gave  directions  to  the  carpenters  bow  tl^  wood  work 
of  the  gutters  should  be  laid  to  receive  the  lead:  the 
'  Defendant  did  not,  however,  eventually  do  any  part  of 
the  woric. 

At  «  vestry  meeting  held  on  the  lldi  of  January^ 
1812,  it  was  ordered,  that  a  church  rate  should  be 
made  at  4«.  in  the  pound,  amounting  in  the  whole  to 
807Z.  145.  to  reimburse  to  the  add  church  wardens  the 
sevawl  ^urns  of  mcniey  by  them  expended  in  repairing 

the 
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the  said  tower,  and  tbe  other  dmrges  inriitont  to  their      1894^. 
office. 

Several  of  the  parishioners  a{>pealed  against  this  rate,  v. 

and  it  was  afterwards  quashed  in  tbe  Archdeacon's     TSbb/tmm. 
Court  at  Norwich. 

Whilst  the  appeal  was  (kpending,  the  di&rent 
tradesmen  who  had  been  employed,  became  urgent  for 
the  payment  of  their  respective  bills,  and  actions  were 
brought  against  the  Plaintiff  who  was  thereby  compelled 
to  pay  several  bills  to  the  amount,  of  505/*  for  the  re* 
pairs  of  tbe  said  tower. .  The  Plaintiff  bang  unable 
to  obtain  repayment  of  any  part  of  the  mooqr  he  had 
expended,  brought  this  action  to  recover  one  twentieth 
part  of  5052.  All  llie  bills  for  the  lepak  of  the 
tower^  which  xnade  up  tiie  sum  of  505/.,  were  paid 
by  the  Haindff  to  the  different  tradesmen  employed 
more  than  six  years  before  the  commencement  of 
the  action,  except  a  bill  of  IL  58.  which  was  pud 
aabsequently. 

It  was  admitted  on  the  part  of  the  Plaintiff  that 
a  moiety  of  tbe  5052.  had  been  paid  to  him  by 
Tricker. 

The  questions  for  the  opinion  of  the  Court  were, 
among  odiers, 

1st  Whether  any  cause  of  action  existed  against  the 
Defendant? 

Slid.  Whether,  supposing  the  Defendant  liable^  and 
the  action  well  brought  by  the  Plaintiff  alone^  there  was 
-any  sufficient  evidence  to  take  the  case  out  of  the  statute 
of  limitations? 

PeU  Serjt.,  on  the  part  of  the  Plaintiff,  after  urging 
^tbe  hardship  of  his  case,  argued  that  the  Defendant  bad 
jnade  himself  a  principal,  and  had  become  responsible 
by  giving  directions  to  one  of  the  carpenters  employed* 

Cc  2  A$ 
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1824s       As  to  the  case  of  LanchesterY.  Tricker(fl)j    be  int^ 

'  /^/        '  peached  the  accuracy  of  the  report,  because  the  Court 

vn         was  made  to  say,  that  the  parties  who  signed  the  reso- 

Fi&EWER.     lution,  had,  in  doing  so,  **  acted  only  as  vestrymen, 

without  any  intention  of  becoming  separatehf  liable ;" 

whereas  it  nevet  could  have  been  argued  or  supposed 

that  in  signing  the  resolution  jointly,  each  of  them 

meant  to  become  separately  liable  for  the  whole  expence 

incurred. 

BfisrC.J*  This  is  an  action  for  a  contribution  to 
defray  charges  which  the  Defendant  is  alleged  to  have 
concurred  in  authorizing.  In  order  to  support  such  an 
action,  there  must  be  an  express  or  an  implied  contract 
on  the  part  of  the  Defendant;  but  the|%  is  no.  express 
contract  here,  nor  any  ground  to  imply  oqe.  The 
counsel  for  the  Defendant  thought  it  too  strong  to  imply 
one  from  the  circumstance  of  the  Defendant  haraigbeen 
present  at  the  vestry,  and  he  therefore  relied  on  the 
fact,  that  the  Defendant  had  given  some  directions  to 
one  of  the  carpenters.  I  am  of  opinion  that  this  raises 
no  such  implication.     It  is  a  hard  case,  but  we  must 

(a)    I  Bingb.  2Q2,     The  con-  that  in  so  signing,  those  twenty 

text  shews  obviously  what  was  had  no   intention   of   becoming 

meant  by  the  Court  and  the  re-  liable  for  the  expence  separately 

porter ;  and  the  word  separately ^  (or  apart)  from  the  rest  of  the 

it  is  submitted)  is  strictly  appro-  parishioners :  i.  e.  they  had  no  in- 

priate.   The  passage  sunds  thus :  tention  that  the  twenty  should  be 

«  The  Court   thought    that,   in  separated  from  the  parishioners, 

signing  the  resolution,  they  (the  and    then    divide    the    expence 

subscribers),  acted  only  as  vestry-  among  the  twenty ;  but  their  in- 

men,  without  any   intention   of  tention  was,  that  the  rest  of  the 

becoming  separately  liable;  that  parishioners     should    be     liable 

there  could  be  no  more  reason  for  jointly  with   the  twenty*     The 

joining  tbem  in  the  action  than  word  separately  is  applied  col- 

all  the  rest  of  the  parishioners ^  lectively  to  the  whole  twenty  as 

Twenty  of   the    parishioners  distinguished  from  the  r«8t  of  the 

had,  as  vestrymen,  signed  a  reso-  parishioners,  and  not  individually 

lution  for  Uie    repairs    of   the  to  each  of  the  twenty,  or  with 

church.     The  X^rt   thought^  reCerence  to  one  another. 

not 
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not  lay  down  a  rule  which  may  operate  unjustly  in       1824. 
other  instances*    If  a  man  goes  to  a  vestry  to  consult  -*^   '_^ 
about  church  repairs,  he  has  no  intention  of  becoming         i;. 
individually  responsible;  few  would  attend  vestry  under     Febweiu 
such  a  responsibility ;  a  responsibility  which,  if  it  ex- 
isted, would  work  great  injustice,  inasmuch  as  it  would 
subject  a  man  who  had  but  five  pounds  a  year  in  die 
parish  to  the  same  burthens  as  a  man  who  had  a  thou- 
sand, and  would  confine  to  those  who  were  present  at 
the  meeting  a  burthen  which  ought  to  be  rateably  dis-    - 
tributed  among  all  the  parishioners.     The  implication,  . 
therefore,  which  in  general  would  arise  firom  the  giving 
of  orders,  is  repelled  by  the  circumstances  of  the  present 
case,  and  the  nature  of  a  vestry  meeting.     The  church- 
wardens who  superintended  the  repairs  would  have  been 
repaid  if  they  had  made  a  good  prospective  rate^  and 
.whatever  they  suffer  has  been  occasioned  by  their  own 
negligence.     As  to  what  passed  between  the  Defiendant 
and  the  carpenter,  it  was  in  the  way  of  instruction  and 
raises  no  implication  pf  a  contract  between  hun  aoid  ihfik 
Plaintiff. 

Park  J.  concurred. 

BuRRouGH  J.  The  aflairs  of  the  church  are  purely 
of  ecclesiastical  cognizance;  and  every  person  in  the 

.parish  is  liable  to  contribute  to  the  rate  which  the 
churchwardens  have  in  their  management ;  as  church- 
warden, the  Plaintiff  had  it  in  his  power  to  indemnify 

,  himself  by  making  a  proper  rate ;  but  havitig  neglected 
to  do  so,  he  cannot  recover  in  this  action.     There  may, 

.indeed,  be  a  special  contract,  which  shall  bind  a  party 
independently  of  the  ecclesiastical  authority,  but  no 

.  such  contract  has  been  made  out  in  this  case. 

Gasslee  J.  concurring. 

Judgment  was  given  for  the  Defendaot. 
Cc  3 
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No^  %4.       The  Kme  v.  The  late  Sheriff  of  Mi0dls8bx» 

in  a  Cause  of 
Mabshau  and  Others  v^  Fbamcis. 

Where  the  jDy  the  affidavits  in  this  ease  it  appeared  that  Ftanm 

in  ihthoAr  ^"^^  arrested  on  a  capias^  returnable  m  fifteen  days 

lerved  on  the  of  the  Holy  IVinityf  1824;  that  baS  was  pnt  in  to  the 

^?  /*^»  ?■  action,  and  notice  thereof  served  on  the  HaintifTs  agents 

TnTed  on  toe  « 

•econd  day  of  ii^  due  time;  and  notice  of  exception  to  such  bail  havii^ 
MUboilnuu     been  served  on  the  Defendant's  attorney,  he,  on  the  5th 

terms  I^ld* 

that  the  ih^  of  «j^,  gave  notice  that  added  bail  would  justify  on 


wu  not  dit-     the  Tth. 

^*2j!?^^  On  the  5th  of  Mr/  the  Hamtiflrs  attorney  served  a 
hayings  on  the  ^^  ^^  the  sheii£F  to  bring  in  the  body,  which,  as  there 
f^  dJtify  were  not  four  dear  days  remaining  in  JVinify  term,  did 
^^^rady  to  ^^  expire  till  the  second  day  of  this  term, 
thejustificatbn  On  the  6tb  of  Jtdy  the  Defendant's  attorney  took  out 
ted't^**"  *  summons  to  shew  cause  why  the  proceedings  should 
order  to  tUy  not  be  Stayed,  on  payment  of  debt  and  costs  within  a 
proceedings  month ;  upon  the  back  of  which  summons  a  consent  was 
^gjj^^^JJ^  indorsed  on  behalf  of  the  Plaintiff's  attorney,  and  in 
within  a  pursuance  thereof  an  order  in  the  words  following  wiis 

SSrfi^'   obtained  on  the  7th  of  Jfrfj^,  and  served  on  the  PlaintiTs 
Pari  and         attomqr  on  the  8th. 


Uurrwgbjg, 


**  Upon  hearing  the  attomies  or  agents  on  both  sUes, 
I  do  order,  that,  upon  payment  of  97^  18&  6€L,  the  debt 
due  from  the  Defendant  to  the  Plabtifl^  for  which  tins 
action  is  brought,  together  with  costs,  to  be  taxed  and 
paid  within  a  month  from  the  date  of  this  order,  all 
further  proceedings  in  this  cause  be  stayed. 

*•  July  7th,  1824.  J.  Burroughr 

Upon 
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obtaining  ihe  order,  the  Defendant's  attorney^        ]g24. 
as  is  usual  upon  such  occasions^  signed  his  name  in  the 


TbeKma 


Vi 


Judge's  book  at  Chambers. 

The  Defendant  not  having  complied  with  the  order,  The  late  Skt» 
and  not  having  given  any  new  notice  to  i^ld  and  justify   ^,1^^ 
hail,  the  Plaintiff's  attorney^  on  the  1 5th  of  Novemberp 
sued  out  an  attachment  against  the  sherifl^  and  notice  of 
render  was  served  on  ^e  17th« 

Pealce  Serjt,  on  the  ground  that,  under  the  above 
circumstances,  time  had  been  given  to  the  principal,  and 
that  the  sheriff  was  discharged  by  the  Plaintiffs  having 
secured  to  themselves  a  new  remedyt  obtained  ^  rulie 
nisi  to  set  aside  this  attachment  He  cited  Bea  v.  Sheriff 
^  Surry  {a\  West  \.  Ashdaam  (&},  and  Bex  v.  Sheriff  of 
Jjondofu{c) 

Paughan  Seijt,  for  the  Plahitiffli,  contended,  that  aa 
the  Defendant  had,  UU  the  second  day  of  this  term,  td 
justify  bail,  the  Plamtiffs  could  take  no  step  towards 
compelling  payment  in  the  interval,  and  that,  thetefer^ 
the  Judge's  order  did  not  give  any  advantage  that  the 
parties  were  not  possessed  of  before.  The  order  was 
ccmditional,  and  the  condition  not  being  obseihred^ 
amounted  to  nothing.  ^ 

Best  C.  J.  I  am  of  opinion^  that  the  praetiee  of  the 
Court  in  discharging  the  sheriff,  under  the  idea  of  time 
having  been  given  to  the  principal,  has  been  carried 
much  further  than  b  expediettt  However^  I  wiU  over- 
tttiH  no  case ;  and  I  am  still  ready  to  go  as  fitr  as  the 
Inithorities  require.  The  cases  which  have  been  dted, 
however,  are  distingdishable  from  the  present.  In  Besc 
V.  7%e  Sher^  of  Ltmdon^  the  party  omitted  to  proceed 
against  the  sheriff  within  a  reasonable  time,  but  su£bred 

{a)  X  Tauni.  159.      7  T.  JR.         (M  i  Bingb.  164. 
45»,  [c]  I  Taunt.  III. 

C  c  4  himself 
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1884*       himself  to  be  amused  with  oflfers  of  compromise  daring 

1J  ^^^     two  whole  terms.     In  Be:^  ▼.  Sheriff  of  Svrry^  time  was 

V.  given  under  a  cognaoit  to  pay  the  debt  by  instalments ; 

'The J^  She-  ^ud  ManifieM  C.  J.  says,  «  The  effect  of  the  instrument 

was,  that  from  the  time  of  giving  it  the  Defendant  could 
not  be  taken  by  the  sheriff;^  so  that  in  that  case  the 
cqgnovii  had  changed  the  situation  of  the  parties.  Was 
the  situation  of  the  parties  changed  in  the  present  case? 
On  the  Judge's  order  there  is  no  new  undertaking  that 
the  Defendant  shall  pay  the  debt,  but  it  is  a  conditional 
order  to  stay  proceedings  on  payment ;  so  that  under 
the  order  the  Plaintiff  did  not  obtain  any  new  remedy. 
But  it  is  contended,  the  signature  in  the  Judge's  book 
amounts  to  such  an  undertaking.  That,  however,  is  not 
an  engagement  on  which  an  attachment  could  be  issued, 
or  even  a  rule  to  shew  cause  why  the  attorney  should 
not  fulfill  it.  As  the  Plaintiffii,  therefore^  have  ndther 
given  the  Defendant  time  nor  obtain^  any  new  ranedy, 
I  think  this  rule  ought  to  be  discharged.  To  make  it 
absolute  would  operate  vntb  great  hardship  on  Defend- 
ants in  general;  for  if  once  it  is  understood  that  the 
giving  an  order  of  this  description  deprives  the  Plaintiff 
of  his  remedy  against  the  sheriff,  every  indulgence  will 
be  refused  to  the  Defendant 

Park  J.  I  feel  great  r^et  that  the  Court  cannot 
be  unanimous  upon  this  occasion;  but  I  think  this 
order  would  be  an  absurdity,  if,  after  it  was  signed, 
the  Plaintiff  could  take  any  step  before  the  e3cpirati<» 
of  a  month.  It  is  true,  that  in  Fricker  v.  Eastman  (a) 
such  an  order  was  holden  to  be  conditional ;  but  it  was 
there  admitted,  that  it  would  be  peremptory  in  this 
court.  In  the  present  case  there  is  no  surmise  of  firaud, 
,  and,  by  the  undertaking  entered  in  the  Judges'  book,  I 
am  of  opinion  the  Plaintiff  has  obtained  a  new  remedy, 

on 
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on  which  he  might  proceed  by  attachment,  or  by  coming        16^4*. 
to  the  court  to  compel  the  party  signing  it  to  fiilfil  his     iT^i."    \ 
engagement,     I  think,   therefore,   the  rule  which  has  «. 

been  obtained  on  the  part  of  the  D^endant  ought  to  '^^  }^^  ^^^ 
be  made  absolute;  ifiP^  . 


'  BuRRouGH  J.  The  question  is,  whether  the  prcicee^- 
ings  have  been  stayed  for  a  month,  for  if  they  have  the 
sheriff  has  a  right  to  take  advantage  of  that  circum^ 
'stance^  I  think  they  have  been  so  stayed,  and  that  till 
the  month  elapsed  the  Plaintiffi  could  take  no  st^. 
Then  the  undertaking  in  the  Judge's  boqk,  whic)i  is 
always  given  by  the  attorney  or  party  on  such  an  order 
as  this,  is  an  acknowledgment  which  the  Pliuntiffi  might 
come  to  the  court  to  enforce.  .Inasmuch,  therefore,  as 
there  has  been  delay  in  this  case^  and  the  Plaintiffi  have 
obtfuned  a  new  remedy,  I  think  the  ftttachment  ought 
not  to  have  issued. 

•  * 

t  %  * 

i    .OiASELiE  J.    To  discharge,  the  sheriff  without  sufll- 
jCient  reaison  would  operate  veiy.  mischievously  in  prfr- 
.▼enting  the  allowance  of  any  indulgence  to  Defendants* 
In  the  present  instance  the  Plaintiff  could  not  take  any 
^further  step  till  the  second  day  of  this  term ;  so  that  in 
\effect  no  time  was  given  to  the  Defendant ; '  and  as  to  the 
undertaking  in  the  Judge's  book,  it  is  not  made  part  of 
'.the  order,  nor  is  there  any  case  in  which  it  has'  been 
.holden,  that  an  attachment  would  lie  on  such,  an  un- 
^dertaking,  though  the  book,  perhaps,  would  be  a.  good 
memorandum  of  what  had  been  done.     It  does  not  ap- 
pear, therefore,  that  thePlainti£&  hiave  any  new  remedy, 
..or  that  the  sheriff  has  been  in  any  way  prejudiced.    I 
'agree,  therefore,  with  my  Lord  Chief  Justice,  that  he 
•  ought  not  to  be  relieved  from  bis  respokisibili^. 

On  a  subsequent  day  Best  C.  J..  sMd>  that  iipon  jpay- 
V  ment  of  costs,  the  Court  woiik)  consent  to  make  the  ruld 

Absolute* 


CAflEe  IK  MICUA£LMiM5  T£RM 


ly^M^ 
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J^AUGHAN  B^  obUiMkci  b  rvie  nisi  to  mH  «ude 
m  iimitity  wliitb  lukl  betn  grioitad  hf  tii9  Defiaid^ 
Mft.fo  ^  FlailBCiS 

IM  Imiciob  ^»tt  nade  iMi  tb^  grdaUd  thut  purt  of 
dm  cooacteatittMiKMief  had  betn  rataiiiad^  mad  was 
«q[i{Mlid  bj  an  affidavit  of  tht  PefimdaQi*  in  wbidi  lie 

That  in  1814  he  applied  to  Homard  and  GsSfti  to 
imise  hun  u  sdm  of  monqr  by  way  ai  annuity,  whidi 
d^y  undertook  to  do^  and  it  was  agreed  Aat  die  De^ 
Andant  should  grant  to  aome  client  of  thn^mri  and 
Gihbi  a  redeemable  annuity  of  105/.  m  year  fiir  the  sum 
of  6502.5  being  at  the  rate  of  16/.  1  Sj;  4i2.|vr  eefi^  on  the 
^aid  puicbaae-money.  That  the  Defendant  aflarwards 
execttted  at  Homard  and  Gibbs*i  offlcay  a  deed  aecuiiog 
the  annuity  iqpon  those  terms,  and  a  warrant  of  attoniey 
to  confess  a  judgment  to  the  Plaintiff* 

Tbat  previously  to  executing  tha  deed,  ha  was  in- 
debted to  Homard  and  Qibb$  90{i  fcr  money  th^  had 
lent  him :  and 

That  Hcmtrd  and  Gibbs  insisted  on  the  payment  of 
this  90k  out  of  the  oonsideration-money  fof  the  anauitf, 
together  with  502.  for  the  charges  of  prqiaring  tfie  se- 
carities  for  the  annuity. 

That  the  Defendant,  fearing  the  annuity  wouhi  not 
otherwise  be  carried  into  effect,  submitted  to  retnm  the 
said  60L  out  of  the  said  oonsideration^monejr,  and  paid 
to  Homard  and  QiUi  the  50L  for  preparing  tht  si- 
curities. 

Tlmt  the  Defaodant  never  saw  the  Plaintiff  during  the 

21  treaty 


Caltoh 


treaty  for  the  annuity,  which  was  wholly  opiiducte4  by       ItlM. 
Howard  and  CHibs. 


Taddy  Seijt.,  who  shewed  cause  agunst  the  rule^ 
relied  on  the  circumstance  of  the  Plaintiff^  iiot  haviig 
been  present  at  the  time  of  the  payment  of  die  oonsider- 
ution-money ;  and  that,  therefore,  he  was  ndtlidrittfcr 
tortious  act^  of  HcnxMrd.  and  Qitlbs  oommittod  out  df 
the  scope  of  thdr  authority  t  he  tM^fioSoA  fiirtlwv  tbit 
Hffooard  and  Gf^s  Were  ^  Defcndantfs  ngedtei  and 
that  the  retainer  complained  <if  ini^|fat  tbetafei^  be  Mid 
to  have  been  made  with  his  own  ODoaent  andimtfioril^; 
lastly,  that  the  facts  sworn  to  constituted  a  retttrn,  and  ndt 
%  retainer  of  the  money,  the  oflNicd  ooibphuMd  of  in  the 
rule;  he  relied  on  Mo(>ihamy.Hcfwe{a)  and  Motff$^. 
Lioke  (6)5  and  used  all  the  argomenta  whidi  were  mgtid 
in  WiUiamson  y.  Goold  (c)  and  Gcvion  y.  Champtitjf$*{ti 
Bat  he  d^ied  that  thoae  cases  afforded  iHy  r^le  fat  the 
present,  each  of  them  haying  been  decided  on  ill  ovb 
peculiar  drcumstances,  and  at  all  wmM  be  nrj^  tbe 
Court  to  reconsider  th«i. 

But  the  Court  though  the  last  of  thoae  4Daiea  prKaaaiy 
jn  point  with  the  present;  thqf  said  it  bad  bean  moat 
aolemnly  argued  and  deliberately  conaidered}  that  4bsy 
were  sadsfied  of  the  propriecy  of  die  dedsiott ;  and  Aat 
if  tfaeyfiuled  to  adhere  to  it|  theyahoidd  iueflhct  re- 
peal dto  sUtttte  whidi  regulated  tb^sa  annuity  tfUM* 
They  therefore  made  the 
Rule  abaolttte  i^Km  {Mtyment  of  principal  and 
interestf 


{a)  ^  Tam^  596*  (<?)  i  Bit^  sj4* 
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ivbv.  s6.  Hepper  V.  Marshal  and  Others. 

Under  the  .  HTRESPASS  for  taking  goods.  The  Plaintiff  was  an 
'^^  ^  insolvent  debtor,  the  Defendant  Marshal^  his  as- 

iG.4.r.ii9f*8ignee.  On  the  2Qth  o(  August  1822,  the  Plamtiff 
bf  tlie  *^!s^ '.  having  petitioned  the  Insolvent  Debtors*  Court,  and 
tiiiieof  peti-  having  .'assigned  all  bis  estate  and  effiM^s  to  the  pro- 
tkiif  the  as-     visional  assignee,  who  assigned  them  to  the  Defendant 

'^^f^^V^  JUarsAo/ and  another,  was  declared  entitled  to  the  be- 
tuuf  wacik  pR^ 

petty  sfrthe    :nefit  of  the  insolvent  debtors'  act,  and  was  discharged 

"^aT^  ^  *^"^  prison, 

the  petitioii.  *  :ln  Naoember  1822,  by  the  assistance  of  his  friends, 
.  he  procured  money,  purchased  furniture,  wine^ '  spirits, 
.&€•,  and  established  ^himself  in  business  as  an  inn- 


^  Jbi.3£zy  1823,  he  was  at  the  instance  of  Jlforrial 
;  hronght  up  before  the  Insolvent  Debtors'  Court  for  a 
•rehearing,  whereupon  he  was  adjudged  to  be  committed 

to  the  Fleet  prison  for  twelve,  months,  and  the  sentence 

of  the  Court  was  carried  into  effect 

In: December  lS2Sf  Marshal^  without  having  made  any 

forther  application,  or  having  taken  any  further  pro- 
:  ceedings  in  the  Insolvent  Debtors'  Courts  but  acting  on 
•  the  assignment  of  1822,  authorised  an  auctioneer  to 
.seize  all  the  goods  which  the  insolvent  had  acquired 

subsequently  to  that  assignment;  to  recover  damages 
,  for  which  seizure  this  action  was  brought 

At  the  trial  before  HuUock  B.,  at  the  last  Newcastk 

assizes,  a  verdict  was  found  for  the  Plainti£^  damages 

1252.,  with  liberty  for  the  Defendant  to  move  to  set 

aside  the  verdict,  and  instead  thereof  enter  a  nonsuit  (a) 

Vaugjkan 

(a)  By  I G.  4.  c.  XX9.  s.  4.  it     in  that  part  of  the  United  King- 
it  made  <<  lawful  for  any  person    dom  caiied  England^  who  sh^ 

be 
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I 

Vaughan  Serjt.  accordingly  obtained  a  rule  nist  td  1824. 

this  effect,  on   the  ground,  that  under   the  insolvent  ^"TT^^^ 

debtors'  act,  1  G.  4,  c.  1 1 9.,  the  insolvent  was  not  entitled  ^. 

to  Mabshai^ 


be  in  actual  custody  upon  any 
process  whatsoever  for  or  by  rea- 
son of  any  debt,  damage^  costsy 
sum  or  sums  of  money»  or  for  or 
by  reason  of  any  contempt  of  any 
court  whatsoever  for  nonpayment 
of  any  sum  or  sums  of  money,  or 
of  costs  taxed  or  untaxed*  either 
ordered  to  be  paid,  or  to  the 
payment  of  which  such  persons 
would  be  liable  in  purging  such 
contempt,  or  in  any  manner  in 
consequence  of  or  by  reason  of 
such  contempt,  at  any  time 
within  the  space  of  fourteen  days 
next  after  such  court  shall  have 
been  so  fully  constituted  and  estab- 
lished, or  within  the  space  of 
fourteen  days  next  after  the  com- 
mencement of  such  actual  cus- 
tody, or  within  such  further 
time  as  the  said  court  shall  think 
reasonable,  to  apply  by  petition 
in  a  summary  way  to  the  court 
to  be  established  by  viftue  of  this 
act  for  his  or  her  discharge  from 
such  confinement*  according  to 
the  provisions  of  this  act ;"  and 
it  is  further  ordained  by  the  same 
section,  that  ^  such  prisoner  shall, 
at  the  time  of  subscribing  such 
petition,  duly  execute  a  convey- 
ance and  assignment,  in  such 
manner  and  form  as  the  said 
court  shall  direct*  of  all  the  estate, 
right*  title*  interest*  and  trust  of 
•uch  prisoner  to  all  the  real  and 
personal  estate  and  effects  of  every 
such  prisoner*  except  to  the  wear- 
ing apparel,  bedding*  and  other 
such  necessaries  of  such  prisoner, 
and  his  or  her  family,  not  ex- 
ceeding in  the  whole  the  value  of 


twenty  pounds,  so  as  to  vest  all 
such  real  and  personal  estate  and 
effects  in  the  provisional  assignee 
of  the  said  court,  subject  to  a 
proviso,  that  in  case  such  prisoner 
shall  not  obtain  his  dischai^e  hf 
virtue  of  this  act*  such  convey- 
ance and  assignment  shall,  fitmi 
and  after  the  dismission,  of  the 
petition  of  such  prisoner  praying 
for  his  dischaige*  be  null  and 
void  to  all  intents  and  purpdMt/' 

By  sect.  6.  it  is  <<  fufther  en- 
acted that  such  prisoner  shall» 
within  the  space  of  fourteen  days 
next  after  such  petition  shall  have 
been  filed,  or  within  such  further 
time  as  the  said  court  shall  think 
reasonable*  deliver  into  the  said 
court  a  schedule,  containing, 
among  other  things,  a  full,  true, 
and  perfect  account  of  all  the 
estates  and  effects,  real  and  per- 
sonal, in  possession,  reversion, 
remainder,  or  expectancy,  &c. 
which  such  prisoner,  or  any  othier 
person  or  persons  in  trust  for 
such  prisoner,  or  for  his  or  Iter 
use*  benefit,  or  advantage  in  any 
manner  whatsoever,  shall  be 
seised  or  possessed  of,  or  inte- 
rested in  or  entitled  unto,  or 
which  such  prisoner*  or  any  per- 
son or  persons  in  trust  for  him  or 
her,  or  for  his  or  her  ben^t*  shall 
have  any  power  to  dispose  of, 
charge,  or  exercise  for  the  benefit 
or  advantage  of  such  prisoner  at 
the  time  of  presenting  such  pe- 
tition." 

And  by  sect*  45.  it  is  ^  further 
enacted*  that  when  any  order  for 
the  discharge  of  any  prisoner  shall 

be 
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to  file  bw^fitpf*  the  aot  until  faU  final  dkcbgq^  tod 
tb^'idl^eprop9ity  acqair^uptothat  tinie. passed  to 
iui  assignee. 

Wilde  Seijt)  who  shewed  cause,  relied  on  the  dear 
langaage  of  the  fourth  and  sixth  sections  of  the  act,  by 
tbe  first  of  which  the  prispner  is  bound  at  Ae  time  of 
mdeeribimg  kU  p^ion^.  not  at  the  time  of  bia  dischargv^ 
to  cstecirte  an  assignment  of  all  his  estate  and  eflfectB, 
md  b;  tbe  latter,  to  deUvcr  i«  a  iicbedule  of  all  the  pro- 


•mf 
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bi  made,  the  old  court  may  also 
0eder  that  a  Judgment  shall  be 
caltaned  up  against  such  prisoner 
in  som^  one  of  the  superior  courts 
cf  WestmimUerf  in  me  name  of 
flie  ^sdgnee  or  isslgneies  of  such 
MiKyBlQr,  or  of  sudi  provisional 
ass^gncne  as  aforesaid,  if  no  other 
arfg***if  dudl  then  have  been  ap- 
yoilited  and  shall  have  accnited 
anch  oiBce,  for  the  amount  of  the 
dibts  of  auch  prisoner  which  shall 
ift  the  time  of  foeh  order  remain 
due  apd  unpaid  to  the  said  cre- 
ditors, and  from  which  such  pri- 
loner  shall  be  dischai^ged  by  such 
order ;  and  the  said  prisoner  shall 
et^te  a  warrant  of  attorney  to 
authorise  tlie  entering  up  such 
jlidgment,  and  such  judgment 
4udl  hare  the  force  of  a  recog- 
nkance,  and  such  order  of  the 
court*  to  be  established  by  virtue 
of  diis  act,  shall  be  a  sufficient 
aulihority  to  the  proper  officer  for 
entering  up  such  judgment ;  and 
Hflien  it  shall  appear  to  the  satis- 
^tioa  of  the  said  court  that  such 
firisoner  is  of  ability  to  pay  such 
eakAM  or  any  part  thereof,  or  that 
he  is  deads  leaving  assets  for  that 
pui;pose,  me  court  may  permit 
ciiQPCUtion  to'  be  taken  out  upon 
fiidh  judgment,  or  put  in  force 


any  other  power  given  by  tlus 
act  against  the  property  acqimed 
by  such  prisoner  after  his  dis- 
chai^geji  for  such  sum  of  money  as, 
undtf  all  the  drcumstancee  of 
such  prisoner,  the  cp«iit  ahaU  oi^ 
der:  such  sum  to  be  distributed 
rateably  amongst  tlie  crediton: 
and  such  further  proceedings  shall 
and  may  be  had)  accordiqg  to 
the  discretion  of  the  court,  from 
time  to  time,  until  the  whole  of 
the  debts  dne  to  thci  ser^ral  per- 
sona against  ^om  such  <&- 
charge  shall  have  been  obtained 
shall  be  fully  paid  and  satisfied, 
together  with  such  costs  as  such 
court  diall  think  fit  to  award; 
and  no  scire  fiuias  shall  be  ne- 
cessary to  revi?e  such  juc^^ment 
on  account  of  any  lapse  of  time, 
but  execution  shall  at  ell  times 
issue  thereon  by  virtue  of  the 
order  of  the  said  coipt*  Fh> 
vided  always  that,  in  case  any 
such  application  againat  such  pri- 
soner dball  appear  to  the  court  to 
be  ill-founded  and  vexatiout,  it 
shall  be  lawful  for  the  court,  not 
only  to  refbse  to  make  any  order 
on  such  applicatioiK,  but  also  to 
dismiss  the  same,  with  suck  cpstf 
as  to  the  court  shall  appear  rea- 
aonabte.'* 

perty 


pttrtj  be  poasessed  ai  tie  Hme  cf  futesenting  Ms  petitiam.       1. $M. 
He  alfio  Urged  that  the  twenty-Mh  section  rendered  it      h^^T 
sdll  more  clear,  that  nothing  passed  by  the  assignment       '  ^, 
but  such  property  as  the  insolvent  possessed  at  the  time   M^iW^^^ 
of  executing  it;  inasmuch  as  a  particular  course  was 
pcMnted  out  in  that  sectiop  by  which  the  as^gnee  might 
possess  himself  of  subsequently  acquired  properQ^ ;  but 
that  course  not  having  been  pursued  by  the  Defendant^ 
the  verdict  agunst  him  must  stand.     The  assignee^  of  a 
bankrupt  took,  by  the  assignment,  the  bankrupt's  anb^ 
sequttidy  acquired  property,  but  thft  was  under  die 
provisions  of  a  particular  statute,  whidi  did  not  afibot 
insolvents. 


FaugAan^  m  Mupport  of  hn  rule,  contended  that  the 
protisions  of  the  25th  section  applied  only  to  property 
acquired  subsecpieBtly  to  the  insolvent's  finaji  discharge^ 
and  that  it  would  defeat  the  intention  of  die  kgidajturei, 
if  tile  assignee  did  not  take  every  thing  that  b^ooged  to 
die  bankrupt  up  to  that  period.  Hie  assignment  at  the 
time  of  die  petition  was  made  to  a  provisional  assignee^ 
and  did  not  affect  the  subsequent  conveyanoe  to  tl|e 
general  assignee^  which  might  be  postponed  even  to  the 
time  of  the  final  (fisoharge ;  and  by  section  I7th,  where 
aD  kiac^ent  had,  as  in  the  present  instance^  acted  frau- 
dideBfdy,  that  discharge  mi|ght  not  tM^e  pboe  tiU  divee 
yeaia  after  the  petition. 

BnerC  J.  At  the  tine  this  nde  was  granted,  I  had 
no  4oubt  what  would  be  its  ultimate  fiile ;  but  as  the  act 
ibr  ttie  relief  o£  insolvent  debtors  is  an  act  of  great  im^- 
poplance,  and  as  the  quesdon  which  has  been  discnasei 
isnther  of  an  extensible  naUwe,  we  diought  it  fit  ihit 
tiM  pefart  should  be  considered.  Under  the  oainmon 
bw,  a  creditor  cannot  get  possesaien  of  the  pvopcriy 
of  the  debtor  esoept  by  a  writ  of  execndon;  die  B^^ 

fendants. 
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feadimtsy  thei^orei  must  sboiK  that  the  assignec^ft/of  .fot 
insolvent  debtor  have  his.  property  vested  in.  them,  hfi 
the  statute..    But  we  have  looked  through  the^acty^apdi 
MAtts&au     can  find,  no  clause  which  vests  in  the  assignees  property' 
acquired  subsequently  to  the  execution  of  the  assignnient 
by  the  insolvent    The  conveyance  authorized  by  the 
4th  section,  only  transfers  Uie  property  the  insdivent  had 
^the  time  of  the  petition,  and  there  is  nowhere  in  tbe 
statute  such  a  provision  as.  .is  to  be  found  in  the  ISth. 
otEUz.  with  respect  to  bankrupts,  trani&^riqg  to  th^; 
assignees  aU  such  personal  property  as  shaU  pome  to.  th^ 
bankrupt*    By  the  6th  seption,  the  insolvent  is  requireil 
to  give  in  a  schedule  of  all  property  which  he. pos- 
sesses at  the  time  of  presenting  his  petition,  but  there 
is  no  distinction,  as  has  been  supposed  in  argum^t, 
between  the  conveyance  to  the  provisional  and  the  per- 
manent assignee.    The  7th  section  enacts,  thttt  when, 
the  permanent  assignee  shall  have  accepted  the  ap-. 
pointment,  the  prisoner's  ^^  estate,  e&cts,  rights,  and 
powers  vested  in  such  provbional  assignee  as  aforesaid^ 
shall  immediately  be  assigned  by  such  provisional  as- 
signee" to  the  permanent  assignee;  so  that  the  latter 
takes  no  more  than  was  vested  in  the  former.     The  17th 
section,   which  gives  the  commissioners  the  power  of 
punishing  the  insolvent  for  fraud,  does  not  in  any  way 
affect  his  after  acquired  property ;  the  principal  differ- 
ence between  the  two  systems  of  law  is,  that  the  assig- 
nees of  a  bankrupt  are  trusted  with  a  power  over  his 
future  effects  without  further  I'esort  to  the  commission- 
ers, -—  but  the  assignees  of  an  insolvent  must  apply  to. 
the  Insolvent  Debtors'  Court,  who  have  authority  to 
direct  judgment  to  be  entered,  and  execution  issued 
against  property  subsequently  acquired.     The  insolvent 
court  is,;  however,  to  take  care  that  new  creditors,  who 
have  Aimished  the  means  of  acquiring  subsiequent«  pro-; 
perty,  shall  be.jfirst  paid:  but  if  thijS ^efenPeVcan. be, 
.....  '  sustained, 
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Iii8lained»  the  assignees  would  seize  for  the  benefit  of       1824. 
thie  old  creditors,  and  they  who  fumished  the  subse- 
quently acquired  property  would  get  nothing*  *'~^^' 

Park  J.  and  Burrough  J.  concurred. 

Gaselee  J.  The  language  of  the  4th,  6th,  and  7di 
sections  is  so  unequivocal,  that  no  doubt  can  be  liaised 
by  any  of  the  subsequent  provisions  of  the  statute.  The 
permanent  assignee  takes  the  same  interest  in  the  in« 
solvent's  property  as  the  provisional  assignee,  and  the 
provisional  assignee  takes  only  what  the  insolvent  had 
at  the  time  of  subscribing  his  petition.  Property  sub- 
sequently acquired,  may  be  obtained  under  the  warrant 
of  attorney  and  judgment,  on  which  the  court  is  autho* 
rized  to  issue  execution.  But  the  Defendant  not  having 
had  recourse  to  any  such  judgment,  the  rule  which  he 
has  obtained  must  be 

Discharged. 


Stafjpord  and  Another,  Assignees  of  ChAiK  the     Noi>.  26. 
Younger,  v.  Clark  the  Elder. 

TN  Trinity  term  1823,  the  Plaintiffi  brought  an  action  Under  the  ge- 

of  trover  airainst  the  Defendant,   in  which  action  ***^  ^^^  "* 

they  sought  to  recover  (among  other  thmgs)  damages  judgment  re- 

for  the  conversion  of  two  bills  of  exchange.     They  ob-  covered  for  the 

tained  upon  the  trial  of  tliis  cause  a  verdict  for  72/.  ^^^  ^^  ^ 

In  Hilary  term  last,  the  Plaintifis  brought  an  action  given  in  evi- 

of  assumpsit  against  the  Defendant  for  goods  sold  and  ^^^^'    ^ 

moneys  into  court  on  several  general  counts,  one  of  which  only  is  applicable  to  the. 
Platntiffs'  demand,  admits  a  cause  of  action  on  that  count  only. 

Vol.  II.  D  d  delivered, 
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STATfOBJb 

Clark,  t 


deliveredi  mbnifiy  lent,  paid,  had  and  received,  and 
upon  an  account  stated.  The  Defendant  pleaded  the 
general  issue,  and  paid  5L  into  court  on  three  of  die 
counts  in  the  declaration,  one  of  them  being  the  count 
for  money  had  and  received. 

Upon  the  trial  of  this  action  at  the  Middlesex  sittings 
after  last '  TrtWfy  term,  before  Best  C.J^  ibe  Plaintafi 
sought  to  recover  the  amount  of  two  bills  of  exchange 
winch- the  bankrupt  had  •  indorsed  to  the  Defendant, 
being  the  same  bills  of  exchange  for  the  conversion  €i 
which  they  sought  to  recover  damages  in  the  action 
of  tit>verv  The  -Defendant  then  gave  the  office  copy  of 
the  judgment  in  the  first  action  in  evidence,  as  a  bar  to 
the  Plaintifis  recovering  the  amount  of  those  two  bills 
of  exchange ;  this  evidence  was  objected  to  by  the 
PlaindiTs'  counsel,  upon  the  ground  that  the  judgment 
ougIit> to  have  been  pleaded;  which  objection  was  over* 
ruled  by  the  Judge,  and  the  judgment  was  allowed  to 
be  given  in  evidence,  in  consequence  of  which  the 
Plaintiffs,  being  able  to  prove  nothing  but  an  admission 
of  the  Defendant  that  305.  of  the  bankrupt's  money  had 
come  to  his  hands,  obtained  a  verdict  for  305.  only 
upon  the  .5th  count,  for  money  had  and  received,  with 
liberty  for  the  Defendant  to  move  to  enter  a  nonsuit 

This  term.  Pell  Serjt.,  on  the  part  of  the  Plaintiffs, 
obtained  a'  rule  nisi  to  increase  the  damnges^  to  39L  105. 
or  to  have  a  new  trial,  on  the  ground  that  the  office 
copy  of  the  judgment  ougtit  not  to  have  been  receiveil 
in  evidence,  but  that  the  judgment  should  have  been 
pleaded ;  and  Vanghan  Serjt,  on  |he  part  of  the  De^- 
fendant,  obtained  a  rlile  nisi  to  enter  a  nonsuit. 

The  two  rules  were  now  discussed  together. 


PelL  The  judgment  ought  not  to  have  been  received 
in  evidence  under  the  general  issue.  There  are  two 
species  of  trial ;  one,  pa^  paisy  the  other,  per  recordm; 


to 


tn  THE  Fifth  Year  ot  GEO,  IV. 


879 


ta.tlie  latter  the  Judges  alone  aipe  competent,  as  the  lay 
gents  are  unable  to  understand  the  true  efiect  of  the 
record;  and  yet,  if  the  judgment  were  produced  to  the 
jury  as  a  conclusive  answer  to  the  Plaintifis'  demand,  the 
jury  would  be  called  on  to  pronounce  an  opinion  on  the 
effect  and  import  of  a  record.  In  Vooght  v.  Winch  (a), 
Abbott  C.  J.  says,  *'  I  am  aware,  that  in  Bird  v.  Handal^ 
Lord  Mansfield  is  reported  to  have  said,  that  a  former 
recovery  need  not  be  pleaded,  but  will  be  a  bar  when 
given  in  evidence.  I  cannot,  however,  accede  to  that, 
for  the  very  first  thing  I  learnt  in  the  study  of  the  law, 
was,  that  a  judgment  recovered  must  be  pleaded:  that 
has  so  strongly  engrafted  itself  on  my  mind  as  a  general 
principle,  that  nothing  I  have  heard  in  argument  has 
shaken  it."  With  respect  to  the  rule  to  enter  a  non- 
suit, the  payment  of  money  into  court,  on  three  counts, 
^adnjits  that  something  is  due  on  each :  the  evidence  at 
jtlie  trial  applied  only  to  one ;  and  tlie  Plaintiff  is  en- 
titled to  a  verdict  on  the  other  two. 


J  834. 


Vaughan  and  Cross  Serjts^  for  the  Defendant.     The 
judgment  was  receivable   in   evidence,  and  conclusive 
against  the  Plaintiff. 
,    Jirst,  it  was  receivable : 

The  result  of  the  numerous  cases  is,  that  a  judgment 
when  pleaded,  is  a  bar,  —  an  estoppel:  —  when  produced 
in  evidence,  is  sufficient  to  defeat  the  claim  of  the  party 
against  whom  it  is  adduced,  if  tlie  evidence  in  the 
second  action  is  the  same  as  would  have  supported  the 
first.  Outram  v.  Moretx}ood(b\  Duchess  o(  Kingston* s 
case  {c)y  Burrows  v.  Jemino  (rf),  Hitchin  v.  Campbell,  {e) 
Even  in  Vooght  v.  Winch  the  judgment  was  received  in 


(a)  2B.^A,66Z. 
(c)  11  St.  Tr.261. 


(d)  I  Str.  733. 

(e)  3  fVils.  304. 


Dd  2 


evidence. 
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evidence,  and  the  only  question  was  as  to  its  oondum^ 
ness.    Indeed  the  principle  is  universally  recognised, 
V.  that   under  non  assumpsit  the  defendant  may  give  in 

Clark,  evidence  any  thing  which  shows  that  the  plaintiff  had 
not,  at  the  commencement  of  the  suit,  a  valid  subsisting 
cause  of  action :  Moses  v.  M^Farlan  (a):  as  payment  (b) ; 
foreign  attachment  (c) ;  accord  and  satisfiu;tion  (d) ;  ar- 
bitrament {e) ;  or  a  release.  {J*)  TVevivan  v.  Ldtaarenee  (^) 
is  the  only  case  that  gives  any  ground  for  sayings  that  a 
defendant  who  has  omitted  to  plead  a  judgment  has 
(hereby  made  his  election,  and  that  the  jury  are  not 
bound  by  estoppel.  But  the  estoppel  there  spoken  of 
is  only  that  which  is  Vtrictly  called  an  estoppel ;  that 
is,  by  act  of  the  party ;  and  the  point  is  fully  explained 
in  Rowlings  case,  {h) 

Secondly,  If  admitted,  the  judgment  is  conclusive.  In 
the  Duchess  of  Kingston's  case  this  is  expressly  laid  down 
l)y  De  Grey  J.  Lord  MansfieliTs  language  in  Bv'd  v. 
Randal  (/)  is  to  the  same  effect ;  and  in  Geyer  v« 
Aguilar  (j)  the  sentence  of  a  foreign  court  was  deemed 
conclusive  against  underwriters.  [The  Court  here  in- 
timated that  they  were  satisfied  on  this  point]  The 
payment  of  money  into  court  on  several  general  counts, 
one  of  which  only  is  applicable  to  the  Plaintiffs'  demand, 
admits  a  cause  of  action  on  that  count  only. 

Pell.  In  none  of  the  cases  cited  does  it  expressly  ap' 
pear  that  the  judgment  of  a  superior  court  has  been  given 
in  evidence  under  the  general  issue.  If  it  is  pleaded, 
the  Plaintiff  may  reply,  as  in  Seddon  v.  Tutop  (*),  that 
the  promises  in  the  second  action  are  not  the  identical 

(a)  a  Bum  loia.  (g)  Salk.  276. 

\b)   1  Ld*  Raym,  7,11 .  (b)  4  Rgp,  $2. 

(f )  I  Saik.  »8o.  291.  (1)  3  Burr.  1353. 


(/)  X  U.  Rajm.  566.  (/)  7  ^-  ^«  681. 

{e)  Ld.  Raym.  loia.  {k)  6  T.  R,  607. 

(/)  J)oug.To6.    3Esf,%S4. 


promises 
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promises  on  which  judgment  was  recovered  in  the  first;  ,  1824. 

but  unless  it  be  pleaded  he  may  be  altogether  taken  by  ^ '~'    -  ' 
surprise.     The  expressions  oi  Abbott  C.J.  in  Fooght  v.  ^. 

JVinch  are  unqualified ;  and  that  is  the  latest  authority       Claak. 
on  the  point. 

Park  J.  I  am  of  opinion  that  a  nonsuit  ought  to 
be  entered,  and  that  the  copy  of  the  judgment  was 
properly  received  in  evidence.  That  a  record  is  ad- 
missible in  evidence  before  a  jury,  I  have  no  doubt; 
and  if  we  hold  otherwise  we  must  oppose  all  the  cases 
which  have  been  decided  on  the  subject.  If,  indeed, 
the  party  wishes  that  it  shoulcf  operate  as  a  bar  to  the 
action,  he  must  plead  it ;  but  when  he  omits  to  do  this,  he 
may  give  it  in  evidence  under  the  general  issue.  I  do 
not  enter  into  the  question  of  the  conclusiveness  of  such 
a  document  when  it  is  produced  in  evidence:  Lord 
Mansfield  thought  it  conclusive,  but  my  Lord  Chief 
Justice  Abbott  seems  to  consider  it  otherwise ;  upon  that 
point,  therefore,  I  abstain  from  giving  any  opinion ;  but 
as  to  its  admissibility  in  evidence,  I  entertain  no  doubt« 
It  must,  however,  be  shown  to  relate  to  the  same 
parties  and  the  same  subject-matter;  and  in  deter* 
mining  this,  the  jury  Will  not  take  more  upon  them- 
selves than  they  might  be  called  on  to  do  if  the  judg- 
ment were  pleaded  in  bar,  and  the  plaintiiT  were  to 
reply  that  it  did  not  relate  to  the  same  matters  as  the 
action  in  which  it  is  pleaded.  The  record,  therefore,  is 
not  put  in  for  the  jury  to  try  its  validity,  but  merely  as 
a  circumstance  from  which  they  may  infer  that  the 
Plaintiff's  claim  has  been  satisfied.  The  sum  which 
the  Defendant  is  alleged  to  have  received  on  the  bank- 
rupt's account  being  covered  by  the  money  paid  into 
court,  the  rule  for  entering  a  nonsuit  must  be  made 
absolute. 

D  d    S  BURROUGH 
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1824/  BcjRROUQH  J.  concurred  as  to  the  admissibility  of 

the  judgment  in  evidence  though  not  as  conclusi^re  of 
itself;  and  observed  on  the  mischievous  consequences  of • 
allomng  a  plaintiff  to  maintain  more  than  one  suit  ibi^ 
the  same  cause  of  action. 

Gaseleb  J.  The  only  point  on  which  I  shall  ddiver 
any  opinion  iSf  as  to  the  admissibility  of  the  record  in> 
evidence  cm  the  general  issue ;  upon  the  question  of 
conclusiveness  I  do  not  think  it  necessary  to  enter.' 
Now  there  is  not  a  single  case  which  decides  thai  a 
record  is  inadmissible  in  evidence  before  a  jury ;  and 
the  only  authority  that  looks  thai  way,  is  the  language 
of  Lord  Chief  Justice  Abbott  in  Vo(%ht  v.  Winch  s  but,*, 
taking  the  whole  judgment  together,  all  his  Lordship 
seems  to  have  meant  is,  that  in  order  to  render  the 
judgment  a  conclusive  bar  to  the  action,  it  must  be 
pleaded. 

BWt  C.  i*  I  had  never  any  doubt,  but  that  if  a 
Plaintiff  having  several  causes  of  action  against  a  De* 
fendant  on  a  trial  offers  evidence  on  those  causes,  and 
fails  for  want  of  sufficient  evidence  to  establish  some  of 
them,  he  cannot  bring  another  action  for  those  causes  of 
action  on  which  he  failed.  If  Plaintiff  were  permitted 
to  repeat' those  attempts  to  recover  the  same  demand, 
they  might  increase  costs  against  a  Defendant  to  a 
ruinous  extent  Wherever  a  Plaintiff  fails  to  receive 
all  that  he  is  entitled  to  for  want  of  sufficient  proof  on 
the  first  trial,  he  should  move  to  set  aside  the  verdict 
that  he  has  obtained,  and  then  the  court  takes  care  that 
he  shall  pay  the  costs  of  the  first  trial,  so  that  the  De- 
fendant may  not  sufier  from  the  Plaintiff's  not  being 
prepared  at  that  trial.  This  was  the  course  pursued  in 
Hall  V.  Stone  (a),   and  Markham  v«  Middleton.  (6)     In 

(a)  iStr.siS'  {h)  %Str.  i%S9' 

consequence 


Stafford 
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consequence  of  what  was  said  by  Lord  C.  J.  Abbott  in  1624?, 
Vooght  V.  fVinc/iy  I  doubted  whether  the  Defendant  could 
set  up  this  defence  on  the  general  issue :  but  Bird  v. 
Randal  and  Burrows  v.  Jemino  have  entirely  removed  Clark. 
that  doubt  Whatever  puts  an  end  to  the  Plaintiff's 
caus^  of  action  may  be  given  in  evidence  on  the  plea  of 
non-assumpsit  The  Defendant,  it  appeared,  had 'ac- 
knowledged that  he  had  received  thirty  shillings  from  - 
the  bankrupt,  and  wliich  thirty  shillings  was  not  sought 
to  be  recovered  in  the  present  cause.  He  had  paid  ,into 
court  five  pounds  on  three  counts.  The  thirty  shillings 
was  recoverable  under  one  of  these  counts,  im^.  It  was 
insisted,  by  the  Plaintiff's  counsel,  that  payment  of 
money  into  court  admitted  that  something  was  due  on 
each  of  the  counts  on  which  it  was  paid  in,  and,  there- 
fore, that  he  must  have  a  verdict  on  two  of  the  tbree 
counts.  As  there  is  much  confusion  in  the  cases  re- 
specting theeffect  of  paying  money  into  courts  I  allowed 
Plaintiff  to  take  a  verdict  for  the  thirty  shilling  and 
gave  Defendant  leave  to  move  to  enter  a  nonsuit: .  I. am 
of  opinion  that  the  payment  of  the  money: into  Icourt  on 
several  general  counts,  one  of  which  only  is  applicable 
to  the  Plaintiff 's  demand,  admits  a  cause  of  action.on 
that. count  only.  The  sum  paid  in,  exceeding  Plaintiff's 
demand  on  the  count .  that  applied  to .  it,  tlie  Defend- 
ant's rule  for  a  nonsuit  must  be  made  absolute^^  and  the 
Plaintiff's  rule  for  adding  the  sum  sought  to  be  re- 
covered in  the  former  action  to  the  thirty,  shillings,  must 
be 

Discharged. 
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Nov.  %j.  Reeder  t;.  Bloom. 

Where  it  is     'J'RESPASS  for  assault  and  battery.     Plea%  first,  ge- 
not  inconsist*  nend  issue:  second  and  fifth,  son  assault  demesne ^ 

cnt  with  the  "-^      »  * 

justice  of  the    ^"^  ^^^  fourth,  that  PlamtifP  invaded  the  Defendants 
case,  the  Court  pew,  and  that  he  necessarily  resisted  her  in  defence  of 

,  after  w-  j^j^  gj^^lusive  possession  thereoE 

the  record  by       Replication.     As  to  the  first  plea  whereof  die  De< 

t^iusertjon     fendant  hath  put  himself  upon  the  country,  the  Plaintiff 

*  doth  the  like.    As  to  the  second,  third,  fourth,  and  fifth, 

de  injuria  sudproprid;  concluding,  ^*  and  this  the  said 

Plaintiff  prays  may  be  enquired  of  by  the  country,  iuc.(* 

then,  without  any  similitery  the  issue  roll  proceeded, 

^  therefore,  as  well  to  try  this  issue  as  the  said  other 

ksues  between  the  parties  aforesaid,  the  sheriff  is  com* 

manded  that  he  cause  to  come  herein  twelve,  &C.,  by 

whom,  &C.,  and  who  neither,  &c«,  to  recognise^  &C., 

because  as  well,  &c." 

At  the  trial  of  the  cause  at  the  last  Notwick  assises, 
before  the  Lord  Chief  Baron,  a  verdict  was  found  for 
the  Plaintifi^  damages  one  shilling,  and  the  Judge  did 
not  certify. 

WUde  Seijt.  obtained  a  rule  nisi  to  enter  up  the 
verdict  on  the  general  issue  only,  or  set  aside  the 
verdict  as  irregular  for  want  of  a  similiter  s  and 

Cross  Serjt.  obtained  a  rule  nisi  to  amend  the  nisi 
prius  record  by  adding  the  similiter. 

The  two  rules  now  came  on  to  be  heard  together. 

On 


ix  TUK  FirrH  Yiiah  dv  0£0.  IV.  m« 


On  the  part  of  the  Defendam,   Gr^tik  v»  Crock-       1 8t4» 
,/Zt^  (a)  and  Ferrers  v.  ^off  (6)  were  cited,  and  it  was 
iii^ged  that  both  parties  being  to  bkme,  no  injustice 
would  be  done  by  granting  the  Defendant's  application 
to  confine  the  verdict  to  the  general  issue* 

• 

For  the  Plaintiff  Sctyer  y.  Pocock  {e)  was  relied  on. 

Best  C.J.  It  is  in  the  discretion  of  the  Court  whe« 
tber  or  no  they  will  allow  the  amendment  which  has 
been  prayed.  Now  a  defendant  who  puts  upon  the 
record  pleas  which  he  is  unable  to  prove,  ought  to  pay 
the  costs  which  he  occasions  to  the  other  party  by 
increasing  the  number  of  points  on  which  he  must  come 
prepared  at  the  trial.  But  we  are  told  that  we  ought 
not  to  make  the  present  Defendant,  who  stands  in  this 
dtuation,  pay  costs,  because  there  is  on  the  record  the 
omission  of  a  similiter.  In  answer  to  this,  the  case  of 
Skifyer  v,  Pocock  has  been  cited,  which  we  find  it  im- 
possible to  distinguish  from  the  present.  It  has  been 
urged,  however,  that  there  ure  two  decisions  in  this 
court  which  are  at  variance  with  the  former,  First^ 
Ferrers  v.  TVeatt.  That  is  a  very  different  case  from  the 
present ;  the  party  there  did  not  pray  merely  to  fill  up 
an  etc.  and  add  a  similiter^  but  also  to  insert  a  traverse^ 
and  this  after  the  defect  had  been  pointed  out  to  him 
previously  to  the  trial.  Then,  in  Griffith  v.  Crockford^ 
according  to  the  report  in  Moorcy  the  record  was  sent  to 
the  attorney,  and  he  was  called  on  before  trial  to  amend, 
but  refused.  That  case,  therefore,  is  also  distinguish- 
able from  the  present.  As  &r  then  as  authority  goes, 
we  are  warranted  in  permitting  the  amendment,  and  in 
justice  we  ought  to  do  so* 

(h)  %  B.  M.  215. 

Pakk 
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.  Park.  J.  and  BuRRouGH  J.  concurred. 
♦ 

'  Gaselee  J. . . .  An  amendment  similar  tx>  that  now 
prayed,  was  permitted  in  Gruncbf  v.  Mdl  {a\.  as  well  as 
in  Sayer  v.  Pocockf  and  according  to  2  JVms*  SaufKfers^ 
319.  n.6.  the  defect  is  one  which  may  be  remedied  at 
any:tim[e. 

The  Plaintiff's  rule,  therefore,  must  be  made  absolute^ 

and  the  Defendant's 

Discharged. 


(a)  I  N.  R.  a8. 


Nov.  a;. 


Floyd,  Demandant ;  Simmons,  Tenant. 


Fine. 
Amendment. 


n^HE  fine  was  levied  in  1768,  and  in  the  deed  to  lead 
to  uses  the  property  was  described  as  foiir-fifths  of 
certain  premises  in  the  parbh  of  Eynsfbrd.  In' the  fine 
it  was  described  to  be  in  Dartford^  which  is  a  few  miles 
distant  from  Eynsford. 

Upon  an  affidavit  from  an  attorney  o{  Dart/brd^  that 
he  was  acquainted  with  most  of  the  titles  in  the  place; 
that  he  had  searched  the  parochial  books,  and  had  made 
every  possible  enquiry;  that  no  one  who  knew  the 
parties  to  the  fine  ever  heard  of  their  having  any  pro- 
perty in  Dartford^  and  that  the  deponent  believed  they 
never  had, 

The  Court,  on  the  motion  of  Pell  Seijt,  permitted 
the  word  Dartfard  to  be  erased,  and  the  word  Eyns/brd 
to  be  substituted  for  it  on  the  fine. 
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D£NMAN  V.  Bull.  *    ^^-  *7'- 


J^ELL  Seijt.  moved  for  a  rule  to  shew  cause  wty  the  Cosu  allowed 

prothonotary  should  not  review  his  taxation,   he  cutorv  pro- 
having  allowed  costs  on  an  interlocutory,  proceeding  in  ceeding  in  a 
a  writ  of  entry,  a  writ  on  which  no  statute  had  made  ^'^^°^* 
any  provision  for  costs. 

if 

But  the  Court  said  it  had  always  been  usual  to  allow 
costs  in  such  proceedings;  as  on  applications  to  amend, 
and  the  like ;  and  that  costs  on  interlocutory  proceedings 
in  general  rested  on  the  discretion  of  tlie  Court,  the  sta- 
tute of  Gloucester  only  providing  for  final  judgment* 

Rule  refused. 


Galley  v.  Barrington  and  Others.  Nov.  29. 


'T'HE  following  case  was  directed  by  the  Vice-Chan-  Settlement  to 
cellor  to  be  sent  for  the  opinion  of  the  Court;  ^^  j^Q^f^^lifc 

Common  Pleas :  .  remainder  to 

the  use  of  the 
first  son  of  the  body  of  J,  G»  by  A.  S.^  his  intended  wife ;  and  for  default  of  jucb 
bsue,  to  the  use  of  the  second,  thirds  and  other  sons  of  the  body  of  J.  G.  by  A,  S.t 
severally  and  successively  as  they  shall  be  in  seniority  of  age,  and  of  the  several  heirs 
male  of  their  several  bodies ;  and  for  default  of  such  issue,  then  in  case  A.  S>  should 
be  enceinte  by  /.  G.,  to  the  use  of  J.  P*  till  A.  5.  should  be  delivered,  in  trust  for 
after  bom  child  or  children ;  and  in  case  such  should  be  a  son  or  sons,  to  the  use  of 
such  after  bom  son  and  sons  severally  and  successively  as  they  should  be  in  priority  of 
birth,  and  the  heirs  male  of  the  body  and  bodies  of  such  after  bora  son  and  sons : 
Held,  that  the  first  son  of  J.  G,  by  A.  S^hom  during  his  life,  took  an  estate  tail. 

By 
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188#.  By  certain  indentures  of  lease  and  release,  bearing 

^  ■  -  *  '     date  respectively  the  22d  and  28d  oi  May  1738,  being 

^,  the  settlement  made  upon  the  marriage  of  John  Galley 

BlABaiNaraii*  and  jinn  his  wife,  both  deceased,  (the  release  being  of 

four  parts,  and  made  between  Tamar  Galley^  widow, 
Daniel  Galley^  and  EBen  his  wife,  and  John  Galley^  son 
and  heir  apparent  of  Daniel  Galley  of  the  first  part,  Tho^ 
mas  Podmore  of  the  second  part,  Moses  Steele  of  die  diird 
part,  and  Ann  Steele,  spinster,  daughter  of  Moses  Steele  of 
the  fourth  part,)  it  was  witnessed,  that  in  consideration  of « 
marriage  then  shortly  to  be  had  and  solemnized  between 
Jofm  Galley  and  Ann  Steele^  and  of  a  competent  portiou 
of  the  said  Ann  Steele,  accrumg  to  the  said  John  Galley, 
they,  T.  Galley,  D.  Galley,  and  Ellen  his  wife,  and^ 
J.  Galley,  did,  and  each  ^nd  every  of  them  did  gi'ant, 
release,  and  confirm  unto  T,  Podmore,  his  heirs  and 
assigns,  a  certain  messuage  or  tenement  in  Arclid,  ia 
the  county  of  Chester,  and  certain  lands,  tenements, 
messuages,  hereditaments,  and  premises  therein  particu- 
larized, being  the  messuage  or  tenement,  land,  and  tithes 
at  present  in  question,  to  hold  the  same  unto  71  Pod' 
more,  his  heirs  and  assigns,  to  the  use  of  Moses  Steele^ 
his  executors,  administrators,  and  assigns,  for  a  term  of 
99  years,  upon  certain  trusts,  which  have  long  since 
determined,  with  remainder  to  the  use  of  J.  Galley 
and  his  assigns  for  life,  without  impeachment  of  wast^ 
with  remainder  to  T.  Podmore,  in  trust  to  preserve  die 
contingent  remainders,  with  remainder  to  the  use  of 
M.  Steele,  his  executors,  administrators,  and  assigns,  for  a 
term  of  99  years,  upon  certain  trusts,  which  have  also 
ceased  and  determined,  and  subject  thereto  to  M.  Sleek, 
his  executors,  &c^  for  a  term  of  200  years,  upon  trust, 
to  raise  the  sum  of  200/.  for  the  younger  children  of  the 
said  marriage,  and  which  has  also  determined;  and 
subject  thereto,  to  the  use  of  the  first  son  of  the  body 
of  J.  Galley  upon  the   body  of  the   said  Ann  Steele, 

21  bis 
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ttts  intended  wife,  lawfully  to  be  b^otten ;  and  fer  de-        1824. 
fiialt  of  such  issue,  then  to  tlie  uto  and  behoof  of  the     '^  ,-  '  ' 
second,  third,  fourth,  fifth,  and  all  and  every  other  the  9, 

son  and  sons  of  J.  Galley  on  the  body  of  A*  Steele  law-  BABBiiioxoir* 
fully  to  be  b^otten,  severally  and  successively  one  after 
another  in  order  and  course  as  they  shall  be  in  seniority  . 
of  age  and  priority  of  birth,  and  of  the  several  heirs  male 
of  their  several  and  respective  bodies  lawfully  to  be 
b^otten ;  the  elder  dT  such  sons,  and  the  heirs  male  of 
his  body,  being  always  preferred  befdre  the  younger, 
and  the  heirs  male  of  his  and  their  body  and  bodies. 
And  for  default  of  such  issue,  then  in  case  A.  Steele 
should  happen  to  be  enceinte  with  child  or  children  by 
«7.  Galley  at  the  time  of  his  death,  then  to  the  use  of 
T.  Podmorej  and  his  heirs,  until  A.  Steele  should  be  of  ^ 

such  child  or  children  delivered,  or  die,  in  trust  for  such 
idfter-born  child  or  children;  and  if  such  afier-bom 
child  or  children  should  happen  to  be  a  son  or  sons^ 
then  to  the  use  of  such  after*bom  son  and  sons  seve- 
rally and  successively  as  they  should  be  in  priority  of 
birth,  and  the  heirs  male  of  the  body  and  bodies  of  such 
after-bom  son  and  sons,  the  elder,  and  the  heirs  male 
of  his  body,  being  preferred  before  the  younger  of  them, 
and  the  heirs  male  of  his  and  their  body  and  bodies ;  and 
for  de&ult  of  such  issue^  with  remainder  to  the  use  of  all 
and  every  the  daughters  and  daughter  of  J*.  Galley  upon 
die  body  of  A,  Steele  lawfidly  to  be  begotten,  and  their 
aeveral  and  respective  heirs,  share  and  share  alike;  and 
for  de&ult  of  such  issue,  with  remainder  to  the  use  of 
J,  GaUey,  his  heirs  and  assigns  for  ever. 

«7.  Galley  and  A.  Steele  afterwards  intermarried,  and 
J.  Galley  died  on  or  about  the  12th  of  April  1791,  and 
left  «7.  Galley^  since  deceased,  his  eldest  son  of  that 
marriage,  and  several  younger  children. 

The  question  for  the  opinion  of  the  Court  was  this, 
What  estate  did  J.  Galley f  the  eldest  son  of  J.  Gittley^ 

the 
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1824.       tbe  settlor,  take  under  the  limitation^  in  theiD«rriage^ 
■'      ' "    '     ^tUemeat  of  the  23d  of  May  1738  ? 


t». 


BARRiNaroM.       ^os^nquet  Serjt,  for  the  Plaintiff^    John  GalUy^  the 

son,  took  an  estate  fiv  life  only.  Whatever  the  supr 
posed  situaticm  of  die  settlor  may  be,  no  estate  of  in- 
heritance can  pass  under  a  Ae^  qnless  words  of  inherit- 
ance are  employed.  Lord  Pag^t  v*  Ashton  (a),  Gm^h 
V.  Hawarde,  {b)  And  there  i^  no  difference  in  this  re? 
spect  between  a  deed  to  uses  a^d.  any  other  deed. 
Tajmer  v.  Merhtt  {c\  Doe  v.  Morgan  (d\  Alpass  v. 
WcUkins.{e)  In  the  present  case  the  limitation  is  ^*  to 
the  use  of  the  first  son  of  the  body  of  J.  Galley  ypoa 
the  body  of  A.S.f  his  intended  wife,  lawfully  to  b^ 
begotten;  and  for  default  of  ^cA  is^ue,  then  to  the  use  of 
the  second,  third,  fourth,  fifth,  and  all  and  every  oilier  the 
son  and  sons  of  J.  G.  on  the  body  of  4'  &  lawfully  to 
be  begotten,  severally  and  successively,  one  after  anr 
other  in  seniority. of  age,  and  of  the  several  heir^  male 
of  their  several  and  respective  bodies."  So  that  though 
estates  of  inheritance  are  limited  to  the  second  apd 
other  sons,  the  first  can  only  take  an  estate  for  life.  The 
expression,  **Jbr  default  of  such  issue"  must  be  tak^n  tQ 
mean  for  default  of  such  first  son,  for  there  is  no  other 
antecedent  to  which  the  word  such  can  apply.  Haj^y. 
Lord  Cooentry{f\  Dennd,  Briddon  y*  Page{g\  Doe  A, 
Comberbach  v.  Perryn.  (A)  In  Exxins  v.  A^ley{i\  indeed, 
tliere  is  a  dictum  the  other  way;  but  that  was  a  case  of 
a  will,  and  there  was  an  antecedent  to  which  the  word 
might  be  distinctly  applied.  That  was  likewise  the  case 
in  Doe  v.  Martin  (i),  where  there  was  also  a  power  of 

{a)lUon.2.  (f)zT.R,%z. 

(b)  yBuhtr.  l%^.  (g)  3  T.  R.  By. 

(c)  m/lej,iy'j.  (b)3T.R.4Z4. 

(d)  3  T.R.  ySS'perKertjon  C.  J.    .     (i)  3  Burr.  15  70. 
(e)ZT.R.si9'p^rKcnjofiQ.J.         (i)  4^.11. 39. 

jointuring; 
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jointuring;  and  in  Owen  v.  Smith  {a),  there  were  several        1824. 

clauses  in  the  deed  which  recomized  the 'first  son  as       "■  -  7  ^ 
.,         ,    ,         ,  .  «        ,       Gallby 

tenant  in  taiU  and  then  the  expression  was,  "  all  and  ^. 

every  such  son  and  sons  respectively  issuing."      But  if  BARWNGtoii; 

in  the  present  case  the  relative  M^,  in  the  sentence 

"  as  /^  shall  be  in  priority  of  birth,"  can  only  apply  to 

the  second  and  other  sons,  it  is  impossible  to  apply  the 

relative  their^  in  the  sentence  <<  and  the  issue  of  their 

bodies,"  to  any  other  antecedent. 

Peake  Serjt.,  for  the  Defendant  There  can  be  no 
doubt  the  intention  of  the  settlor  was  to  give  an  estate 
of  inlieritance  to  the  first,  as  well  as  the  other  sons,  and 
that  the  omission  of  the  word  heirs  is  only  a  slipl  To 
hold  otherwise  were  to  suppose  him  actuated  by  Tthe 
most  absurd  caprioe,  such  as  to  give  the  elder  son  an 
estate  tail  if  h^  were  bom  a  single  day  after  his  father's 
death,  but  only  an  estate  for  life  if  born  a  day  beforel 
Now  in  all  deeds  where  any  obscurity  arises,  if  the 
Court  can  clearly  see  on  the  face  of  the  whole  deed, 
taken  together,  that  the  intention  of  the  party  is  diflerent 
fcpm  what  it  appears  in  a  single  sentence,  the  Couit 
will  take  their  construction  from  the  four  corners  of  the 
deed.  In  Hay  v.  Lord  Coventry,  and  in  S  T.IL  116., 
Lord  Kenyan  says,  *^  Noscitur  a  sociis ;"  that  is,  one 
provision  must  be  construed  by  the  bearing  it  will  have 
upon  another:  the  limitation,  therefore,  by  which  the 
settlor  gives  a  posthumous  son  an  estate  tail,  afibrds  a 
strong  indication  that  he  would  not  have  restricted  him 
to  an  estate  for  life,  merely  because  he  might  have  been 
bom  a  few  hours  sooner.  The  word  "  such**  is  not 
necessarily  confined  to  the  last  antecedent,  as  appears 
by  the  case  of  Owen  v.  Smith,  which  is  expressly  in 
point  for  the  Defendant;  and  according  to  Com.  Dig. 

(a)  2  H.  BL  594. 

Parolsy 
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18S4b       BarolSf  A»  14.  rdattve  words  are  only,  referred  to  the 
J. '  JL       next  antecedent  where  diere  ia  no  intention  apparent  to 
V.  the  contrary. 

BAaBXNQT01l» 

m 

Bosanquet^  in  reply,  urged  that  the  rule  of  oonstnio* 
tion  proposed  on  the  part  of  the  defendant  would  in^ 
Iroduce  into  tides  depending  on  deeds  all  the  confusion 
and  uncertainty  attending  titles  depending  on  wills,  and 
it  was  notorious,  that  the  Courts  had  long  r^r^Uedy  in 
consequence  of  this  confusion,  that  wills  had  not  c»i- 
ginally  been  subjected  to  the  same  rules  of  construdtien 
as  were  applied  to  deeds. 

.     .  •.  •    » 

The  following  certificate  was  afterwards  sent 

This  case  has  been  argued  before  us.  We  ha^e  omh 
sidered  the  same^  and  are  of  opinion  that  Mm  GaOig^ 
the  eldest  son  of  John  Galley  the  setdor,  took  an  estate 
tail  under  the  limitations  in  the  marriage-eettlemeht  of 
IheSSdofAfey  1738. 

W.D.  Best, 

J.  Buhrouo^ 

S.  Gaselee. 


m  TtoB  Biwtm  TxAft  of  GEO.  tV.  HtS 


Davis  t;.  The  Governor  and  Company  of  the      Nov.  %g. 

B^nl^  of  England. 

HPHIS  was  a  special  action  on  the  case,  for  breach  ef  Hieldy  tliat  a 
duty,  in  permitting  a  transfer  of  the  Plaintiff*s  jS^l^m 
stock  without  his  authority,  and  for  refusing  to  pay  him  the  Bank  of 
the  dividends  thereon.     The  first  count  of  the  declar-  -S«^^i/the 

11         1      'ni  •     •/«•  •  1    1  •   dividends  aris- 

ation  stated,  that  the  Plaintiff  was  entitled  to  10,000/.  i^g  on  his 

3  per  cent  consolidated  annuities  standuig  in  his  tiame  stock  in  the 
in  the  books  of  the  Defendants,  and  that  die  Defend-  [»°^|?*^"8^ 

'  It  tne  tune 

ants,  contrary  to  their  duty,  permitted  this  stock  to  be  the  dividends 
transferred  out  of  the  Plmntiff 's   name  without  his  7^  P^y*!*^* 

he  knew  the 
authority,  by  which  the  Plaintiff  had  lost  the  stock,  ,tock  had 

and  all  benefits  and  advantages  that  he  would  have  ^o™^  "months 
acquired  if  such  stock  had  continued  in  his  name.    The  ^^^  u  Jed 
third  coant  was  like  the  first,  except  that  it  complained  under  a  for^ 
of  15Lf  part  q[  178/.  long  annuities  belonging  to  the  po^rof  at- 

^.  .     ..«    ,    .  .      5    t         1       -r^  /.     1  .      tomey,  tothe 

Plaintiff,  bemg  permitted   by  the  Defendants  to  be  n^me  of  an- 
transferred  out  of  his  name  without  his  authority.    The  ^^^^  person ; 
aecond  count  stated,  that  the  Plaintiff  was  possessed  of  •'j^^,^  ^^^ 
the  consolidated  annuities  mentioned  in  the  first  count,  Bank  of  the 
and  that  he  had  authorised  no  transfer  of  this  property,  circumstoncc  j 

r  T      v^»  and  did  not 

and  yet  the  Defendants  i^efused  to  comply  with  a  de-  demand  pay- 
mand  he  had  made  on  them  to  pay  him  the  dividends  ^^^^  ^^  ^f 
dqa  on  this  stock.    The  fourth  count  was  the  same  as  ^ft^^/ 
lh«  s^pond,  except  that  it  applied  to  the  long  annuities  escape  of  the 
mentioned  in  the  third  count    The  canse  was  tried  ^^^' 

Property  in 

at  the  sittings  after  Trinity  term  1821,  and  a  second  stock  is  not 
time  at  the  sittings  after  Hilary  term  1822,  befisie  the  transferred 
then  Lord  Chief  Justice  of  the  Common  Pleas,  wfbea  a  ^^^^  y^ 

being  placed^ 
ondeir  a  forged  power  of  attorney,  to  the  name  of  anoth^  p^noa  in  the  books  of  the 
Bank  of  England. 

Vol.  II.  Ee  verdict 


Davis 
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1824f.       verdict  was  found  for  the  Defisndants.    The  bets  were 
afterwards  ordered  by  the  Court  to  be  reduced  into  the 
following  case. 
The  Bank  of       The  Plaintiff,  in  Min/  1819,  had  standing  in  his  own 
Ekqlamd.     ^^^^  j^  ^^  books  of  the  Defendants,  10,0002.  S  per 
tent*  consolidated  bank  annuities,  178/*  \0s.  per  annum 
long  annuities,  and  800L  navy  5  per  cent.  annuities»  and 
was  at  that  time  entitled  to  and  in  the  receipt  of  the  di- 
vidends arising  from  the  said  stocks.    In  July  1819,  be 
received  the  dividends  on  the  S  per  cent,  cmsolidattid, 
and  on  the  5  per  cent*  navy  annuities,  and  in  Octeber 
1819,  that  upon  the  bank  long  annuities.    The  din- 
<dends  upon  3  per  cent,  consols  and  navy  5  per  cents. 
being  payable  on  the  5th  of  January  and  5th  of  Jidy  in 
every  year,  and  those  upon  long  annuities  'being  pay- 
able on  the  5th  of  April  and  lOtfa  of  October  in  evcrjr 
year.  '         : 

On  the  12th  ci^Octcber  18ld,  Messrs.  JDrumnkmdj  tk 
bankers,  sold  out  5000/.  3  per  cent,  consols,  part  of  the 
consols  then  standing  in  the  name  of  the  Plaintiff  in  the 
bocks  of  the  Defendants,  and  on  the  16th  of  November 
following,  the  fiurther  sum  of  50001.  S percent*  omsols, 
then  also  standing  in  the  name  of  the  Plaintiff  in  the 
books  c^  the  Defendants,  under  and  by  virtue  of  two 
instruments  bearing  date  respectively  the  6th  of  Octcber 
1819,  and  the  12th  of  November  1819,  puiporting  to  be 
powers  of  attorney  authorizing  Drummonds  to  sell  tnX 
the  two  several  sums  of  5000/.  consols,  and  purport- 
ing to  have  been  executed  by  the  Plaintiff  in  the  pre- 
sence ofand  attested  in  the  names  of  F.  Davis  and 
John  Henry  Davis ;  but  the  signatures  to  which  instlro- 
ments,  and  the  attestations  so  purporting  to  be  the  sig- 
natures of  ^.  Davisj  were  respectively  forged  and  coon- 
terfeited  by  J.  H.  Davis. 

In  January  1820,  the  Plaintiff  purchased  the  further 
sum  of  100/,  navy  5  per  cents.^  and  on  the  10th  of 

February 
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Rbrmry  18530,  Dnamomds  sold  out  75/.  bank  long  18S4f. 
annuities,  part  of  the  long  annuities  then  standing  in  the  D /yis 
name  of  the  Plaintiff,  in  the  books  of  the  Defendants,  v. 

under  and  by  virtue  of  another  instrument,  bearinir  date  Tfte  Bankrf 
the  2d  of  February  1820,  purporting  likewise  to  be  a 
power  of  attorney,  authorising  Drummonds  to  sell  out 
the  sum  of  75/.  bank  long  annuities;  but  the  signature 
to  this  instrument  in  the  name  of  the  Plaintiff,  as  well 
as  the  attestation  of  F.  Davis^  was  likewise  forged  by 
J,  H,  Davis. 

The  Plaintiff  at  or  previous  to  the  dates  of  the  said 
forged  instruments,  never  had  any  dealings  of  transac- 
tions YiiihDrummofids^  nor  did  he  ever,  previously  to  thos6 
dates,  employ  them  in  any  business  whatever,  or  direcdy 
or  indirectly  authorise  or  empower  J.  H.  Davis  to  sell 
out  any  of  the  sums  of  money  so  sold  out:  nor  did  he 
afterwards  receive  any  monies  whatever  arising  from 
the:  sale  of  those  sums,  knowing  the  same  to  be  the 
produce  of  those  sales,  or  either  of  them. 

On  the  3d  of  Marth  1820,  J.  H.  Daxns  was  appre- 
hended and  committed  to  the  Giltqmr^sireet  compter, 
to  be  brought  before  the  Lord  Mayor  of  London^  for 
examination  on  a  charge  of  forgery  of  certain  accept- 
ances, purporting  to  be  of  Messrs.  Drummond^  and  in 
respect  of  which  the  bank  of  England  had  no  interest  or 
oonnexion.  On  the  5th  of  March  then  following,  the 
Plaintiff,  in  a  conversation  which  he  had  with  J.  H. 
Davis  in  the  compter,  said  to  him,  ^^As  you  are 
charged  with  committing  a  forgery  on  a  stranger,  have 
you  done  any  thing  with  regard  to  my  property  ?"     T^  . 

which  J.  H.  i)at;is  replied,  that  he  had  taken  10,000/. 
«<$(Xisob,  belon^g  to  the  Plaintif!^  and  75/.,  part  of 
the  178/.  105.  long  annuides.     Whereupon  the  Plaintiff 
observed,  "  Then  you  have  endeavoured  to  beggar  me." 
This  was  the  first  occasion  on  which  the  Plaintiff  became 

£  e  2  acquainted 
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1824*       acquainted  with  the  sales  of  the  two  sums  of  5000I.  oon- 

*^-     /     sols,  and  of  the  75/.  long  annuities. 
Davis 
^,  On  the  8d  of  April  following,  J.  H.  Daoisj  still  bdng 

The  Badk  of  in  the  compter,  drew  a  draft  in  faroar  of  the  Haintifl^ 

tNGLAND.     ^^^   ^jg^  ^^^^  ^   IjJjjj    ^   jg^j^       •pij^   foUowil^  18   t, 

copy  of  the  draft. 

<^  London^  AprU  Sd^  1820. 
"  Messrs.  Drtanmondj 

I  desire  you  will  pay  to  Horatio  DaviSf 
^q ,  bearer,  the  balance  of  my  account  in  your  hands, 
and  any  money  you  may  receive  for  me  subsequent  to 
this  date. 

Your  obedient  servant, 

J.  H.  Dams!" 


The  letter  informed  the  Plainti£P  that  J.  H.  Davit 
had  enclosed  hiih  the  above  draft  for  the  belanoe  of  his 
account,  which  he  might  ptesent  when  be  pleased ;  and 
as  a  reason  for  drawing  generally  for  the  balance,  stated 
among  other  things,  that  he  had  given  Drummonds  a  bill 
of  exchange  on  PariSf  together  with  a  power  of  attor- 
ney to  receive  his  salary  from  the  Lord  Chamberhdn's 
office,  two  quarters  of  which  would  be  due  on  the  SA 
of  April,  and,  therefore,  did  not  know  what  money  Aty 
had  of  his.  By  virtue  of  this  draft  the  Plaintiff  on  the 
2d  of  June  applied  to  Messrs.  Drtmmondj  and  on  the 
^th  of  June  obtained  from  them  23/.  2ir*  6dL,  being  the 
balance  of  c7.  H.  Daoi^s  account  with  them. 

On  the  7th  of  April,  after  his  apprdiension,  and  pre^ 
vious  to  his  examination  before  the  Lord  May<Hr  on 
the  said  charge, «/.  H.  Davis  escaped  from  the  compbtt^ 
and  ultimately  got  out  of  this  kingdom.  The  PUfinCiff 
neither  gave  information  to  any  person  respecting  the  for- 
geries or  sale,  nor  made  any  claim  upon  the  defendants 
in  respect  of  the  sums  so  sold  out,  until  the  SOdi  ol 

20 
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September  1820,  when  he  executed  two  powers  of  attor-       1324. 
ney,  bearing  date,  respectively,  the  27th  of  September     ..L^      ' 
1820,  thereby  authorising  Hobert  Marsden  and  Charles  v. 

iSiotD  to  receive  the  dividmds  due  upon  the  said  sums  TheBaokof 
of  10,000/.  consols,  and  178/.  105.  per  annum^  long 
annuities.  In  pursuance  of  th^e  powers  of  attorney, 
Marsden  and  Shaw  applied  to  the  Defendants,  for  the 
purpose  of  receiving  the  dividends  upon  those  sums, 
but  they  refused  to  pay  the  Plaintiff  any  dividends  upon 
the  10,000/.  consols,  or  on  the  75/.  per  annum  of  the 
long  annuities,  so  sold  out  as  aforesaid. 

The  jury  found  that  the  plaintiff  did  libt  know  of  the 
forgeries  until  die  5th  of  March  1820,  and  that  he  con- 
cealed them  until  the  30th  of  September  1820,  and  that 
they  had  no  other  evidence  of  adoption  than  such  con- 
cealment. 

Either  party  was  at  liber^  to  refer  to  the  pleadings 
or  documents  in  the  course  of  the  argument. 

If  the  Court  should  be  of  opinion,  that  the  Plaintiff 
ifiis  entitled  to  recover,  a  verdict  was  to  be  entered  for 
him  for  such  sum  as  the  Court  should  think  fit,  for  the 
yalue  of  the  stock,  togeth^  with  the  dividends  whiph 
would  have  accrued  due  thereon,  if  the  stock  had  still 
vemaioed  standing  in  the  books  of  the  Defendants  in  th^ 
«ame  of  the  Plaintiff;  but  if  the  Court  should  b^  .qf 
opinion  that  the  Plaintiff  was  not  entitled  to  recQv^, 
then  the  verdict  was  to  stand. 

Either  party  was  to  be  at  liberty  to  turn  the  case  iptP 
a  special  verdict. 

This  case  was  argued  twice.  By  Ondaw  Serjt.^^ 
the  Plaintiff,  and  Lawes  Serjt.  for  the  Defendants,  in 
Jfyister  term  la^t;  and  by  Vaugban  §erjt.  for  the 
Plainti4>  and  Tad4y  Serjt.  for  the  Defendants  in  this 
term. 

On  the  part  of  the  Plidntiff  it  was  contended  at  some 
Ifngth  that  the  bank,  as  agents  for  the  public,  and 

£  e  3  thence 
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1824>.        thence  for  every  individual  concerned  in  the  public 
-T"  ^       funds,  were  liable  to  make  good  the  amount  of  any* 
^,  stock  which  might  have  been  lost  through  thm  own 

The  Bank  of  want  of  caution :  when  it  was  observed  by  the  Court 
that  it  did  not  appear  on  the  pleadings,  or  the  finding  of 
the  jury,  that  the  Plaintiff  had  lost  any  stock.     Hiere 
was  no  allegation  that  the  bank  had  refused  to  tramfer 
at  his  request,  but  only  that  they  had  refused  to  pay 
him  certain,  dividends.     It  was  then  argued,  that  die 
bank  receiving  a  remuneration  under  SI  G.  9.  c.  S3,  s,  5. 
for  the  office  of  paying  the  dividends  due  on  the  publia 
funds,  were  guilty  of  a  breach  of  duty  in  reusing  to  pay 
to  those  who  had  a  claim ;  for  which  breach  of  duty 
they  were  liable  to  pay  damages  in  action  on  the  case; 
Com.  Dig.  Action  upon  the  Casejbr  DanUiges,  A.  4.  Where 
it  was  also  said  that  an  action  lies  against  the  bank  for  re- 
fusal to  transfer,  (a)  It  might  be  alleged  that  the  Plaintiff 
ought  to  have  disclosed  to  the  bank  all  the  drcumdtanoe» 
of  the  forgery;  but  the  transaction  on  which  the  bank 
grounded  their  refusal  to  pay  the  Plaintiff's  dividends, 
namely,  the  unauthorised  transfer  by  the  Plaintiff's  bro- 
ther, took  place,  and  his  right  of  action  accrued  five 
months  before  he  knew  of  the  forgery.     There  was  no 
adoption  by  the  Plaintiff,  of  his  brother's  act,  nor  even 
an  assent,  for  such  an  assent  would  have  amounted  to  a 
felony,  with  which  there  was  no  pretence  to  charge  him, 
the  jury  having  found  there  was  no  adoption  nor  assient, 
nor  any  evidence  to  afford  a  presumption  thereof^  except 
what  was  occasioned  by  the  concealment  from  March  to 
Septendfcr. 

Argument  for  the  Defendants.  There  are  two  grounds 
which  preclude  the  Plaintiff  from  recovering  Uie  divi" 

(a)   I  C9m.  Dig,  Hammond* t  ed.  40911. 

dends 
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dends  in  question.     First,  the  nature  of  an  action  on        1824. 
tlie  case.     Second,  considerations  of  public  policy.  Dav""^ 

First.  In  an  action  on  the  case,  a  Phuntiff  is  not  v. 

entitled  to  recover  on  any  single  feet  he  may  be  able  to  1^*  ^^^  ^ 
establish,  but  on  the  justice  and  equity  of  all  the  cir* 
cumstances  of  his  case  taken  together ;  and  if  it  appear 
that  the  injury  of  whicl;i  he  complains  is  in  any  way 
occasioned  by  himself,  his  claim  is  thereby  defeated. 
Even  when  a  complete  right  has  accrued,  that  right 
may  be  divested  by  subsequent  circumstances.  As  in 
Bird  V.  Randal  (a),  where  in  an  action  for  seducing  an 
apprentice,  the  Court  held  that  the  master  having  re- 
covered satisfaction  from  one  party  could  not  recover  it 
from  another.  In  the  present  case  the  Defendant 
having  so  conducted  himself  as  seriously  to  injure  the 
bank,  cannot  claim  at  their  hands  the  money  which  he 
permitted  them  to  lose.  The  Plaintiff  knew  on  the  5th 
of  Marchj  of  the  improper  transfer  which  had  taken 
place,  and  this  knowledge  he  conceited  from  the  bank 
until  the  month  of  September  following,  when  he  asked 
for  those  dividends  which  he  knew  must  have  been,  in 
the  mean  time,  paid  to  other  individuals,  and  the  pay- 
ment of  which  he  might  have  prevented  by  an  earlier 
communication  of  the  knowledge  he  possessed  on  this 
subject.  What  if  this  were  the  case  of  a  private  indi- 
vidual ?  If  a  man  knew  that  a  forgery  was  about  to  be 
committed  on  his  banker  or  steward,  and  instead  of 
warning  them,  were  to  suffer  the  matter  to  pass  without 
observation,  and,  beyond  that,  were  afterwards  to  hold 
communication  with  the  offender  himself^  and  subse- 
quently, when  he  had  escaped,  come  upon  the  banker  or 
steward  for  money  which  had  been  paid  to  the  criminal, 
would  he  be  suffered  to  maintain  his  action  ?  If  goods 
be  stolen  from  a  carrier,  and  the  owner  knows  and 

{a)  sBurnsssS- 

E  e  4  assists 
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lS24s.       assists  in  concealing  the  thief,  ccnilcl  he  recover  egainai 
j^"/  ^       the  carrier?  or  if  a  creditor  received  or  aided  a  debtor 
^.  in  escaping  from  the  sheriff  could  he  recover  against 

The  Bank  «f  {j^q  sheriff  for  the  escape  ?  An  action  on  the  case  sup- 
poses wrong  to  have  been  done  by  the  defendant;  but 
the  only  wrong  in  the  presdit  ca$e  was  committed  by  the 
Flaintifl^  who,  by  the  course  he  has^pursued^  has»  at  all 
events,  waved  his  right  to  the  dividend  in  question.  As 
to  the  Plaintiff's  not  having  known  of  the  o£knce  tiU 
some  months  after  it  was  committed,  his  concealment  of 
it  then  has  a  retrospective  ^ect,  and  is  the  same  as  if 
he  had  known  and  concealed  it  from  the  banning; 
just  as  an  assent  by  assignees  of  an  uncertificated  bank- 
rupt, to  a  trespass  committed  on  hb  effects^  by  subse- 
quent  creditors,  was  holden  an  adoption  of  the  trespass 
though  the  assent  was  given  long  afterwards.  HiJl  v. 
Pidcer^lL  {a) 

Secondly^  upon  grounds  of  public  policy  the  Plaintiff 
ought  not  to  be  permitted  to  recover  against  the  Pe- 
fendants.  No  man  can  sue  on  a  contract  which  has  been 
carried  into  effect  in  violation  of  law ;  as  a  smuggler  who 
has  sold  and  delivered  smuggled  goods;  a  printer  who 
has  published  for  an  editor,  a  weekly  new^aper,  on  un- 
stamped paper;  a  parent  who  seeks  to  recover  back 
money  on  an  unstamped  apprentice  deed;  and  where 
a  felony  has  been  committed  and  the  felon  is  known,  no 
action  arising  directly  or  collaterally  out  of  the  felony, 
can  be  maintained  till  public  justice  has  been  satisfied. 
The  public  justice  of  this  country,  has,  in  a  great  de- 
gree, been  entrusted  to  the  integrity  and  exertions  of 
individuals,  and  until  the  individual  has  rendered  the 
public  service  required  at  his  hands,  he  is  not  in  a  con- 
dition to  sue.  The  Plaintiff,  therefore,  cannot  sue 
unless  he  has  performed  hb  duty  by  giving  to  the  bank 

(a)  z  B.fSfB.%Z%. 

the 
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the  information  he  possessed.   In  lyarkes'v*  Caoenagh^  {a) 

Bolle  C.  J.  held  that  the  party  injured  could  not  sue  A 

housebreaker  in  trespass  till  after  conviction.    In  that  ^. 

case  the  action  grew  immediately  out  of  the  felony*    Thf  BimJ^of 

The  same  law  appears  as  to  third  persons  in  Higgins  t> 

Butcher  (d),  (confirmed  in  1  Levinz^  ^^T^\  in  Cooper 

V.  Witham(c\  in  2  Hale^  76.y  in  2BalU  abr*  667^  an4 

in  Bract,  de  cororu  B*  3.  c.  8.,  from  which  authorities  it 

inay  be  collected  that  the  private  injury  is  merged  in  th^ 

public  feloqy.     So,  under  the  21  JFf.  8.  c  11.  no  Iretum 

can  be  made  till  after  conviction. 

The  Plaintiff  was  guilty  of  misprision  of  fidooyi 
(1  HamL  73.)  and  if  this  action  could  be  muntained  the 
consequences  would  be  most  pernicious  to  the  bank^  sinca 
if  a  party  could  recover  in  spite  of  his  own  misomduct 
be  would  have  no  motive  to  make  the  necessary  commu- 
nications to  B  magistrate.  The  Plaintiff  permitted  tb^ 
mminal  to  ezyoy  the  fruits  of  his  crime,  during  a  space  of 
six  months,  and  if  he  could  recover  und»  such  circum- 
stances,  he  would  be  equally  entitled  to  recover,  thou^ 
be  should  have  connived  at  the  offence  during  a  whole 
life.  As  &r  as  the  bank  and  the  public  are  concerned^ 
(he  drcumstance  that  the  criminal  was  the  Plaintiff's 
brother  does  oot  alter  the  case. 

Jn  reply    it  was  ftrguedt  that  the  criminal  being 

already  in  custody,  the  bank  had  it  in  their  power  to 

attend  to.  the  means  .of  his  detention  ;^  that  communica*- 

tkms.from  the  Plaiiltiff  were,  therefore^  unnecessary; 

and  that  the   Plaintiff  was  in  no  way  privy  to  the 

criminal's  eso^e.    As  to  the  misprision  of  felony  that 

"would  meet  its  i^pWI^tiate  punishment  upon  trial  and 

'^nviotiod ;  but  if  the  Plaintiff  &iled  in  this  action,  die 

l>efendaots  would  have  fined  him  for  the  cSeace^  with* 

ottt  trial,  to  the  extent  of  the  whole  cf  his  property. 

(a)  StjL  346.     alto//.  Mr.  557.      W  Teh.  90.       (c)  1  Sid.  275* 

BfitT     . 
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ISS*.  Best  C.  J.  After  statuig  the  pleadings,  ,        ^     ^ 

The  first  question  we  are  to  dedde  is,  have  the  stScKs" 
which  stood  in  the  Plaintiff's  name  m  die  books  of  the 
The  Bink  of  bank  been  transferred  out  of  that  name  ?  We  think 
^^^''^"^'^^"^  that  the  Plamtiff 's  property  in  the  fimds  has  not  been 
transferred ;  that  he  is  still  the  legal  holder  of  these 
funds,  and  entitled  to  the  dividends  payable  on  account 
of  them.  He  cannot,  therefor^  have  a  verdict  on  the 
first  or  third  counts,  and  there  is  no  occasion  for  us  to 
consider  what  verdict  is  to  be  entered -for  the  value  of 
the  stock  which  these  counts  state  diat  the  Plaintiff  has 
lost  by  an  unauthorised  transfer. 

The  3  i>er  cent,  consolidated  annuities  are  perpetual 
annuities,  which  have  been  created  by  parliament  in 
consideration  of  loans  made  to  the  state  by  the  original 
proprietors,  subject  to  a  right  of  redemption  in  govern- 
ment The  long  annuities  were  created  by  die  same 
authority  and  for  similar  loans,  for  a  certain  number  of 
years.  Both  the  consolidated  annuities  and  the  long 
annuities  are  transferrible  at  the  bank.  This  is  not  s 
species  of  property  that  could  be  transferred  by  deli- 
very; the  assent  of  the  owner  to  part  with  it  must  be 
expressed  in  writing,  and  it  will  be  found  that  it  has 
always  been  the  practice  to  transfer  by  writing,  and  that 
the  case  requires  such  a  mode  of  transfer.  I  take  it  to 
be  clear  that  a  transfer  in  writing  not  made  by  the 
party  transferring,  or  some  agent  duly  authorized,  can 
have  no  effect.  A  forged  indorsement  on  a  bill  of  ex- 
change conveys  no  interest  in  such  bill.  Transferrible 
shares  of  the  stock  of  any  company  cannot  be  divested 
out  of  the  proprietors  by  any  act  of  the  company  vrith- 
out  the  authority  of  the  stockholders.  The  Bank  of 
England  has  no  more  authority  to  affect  the  interest  of 
any  stockholder,  than  the  most  insignificant  chartered 
company  has  to  dispose  of  the  shares  of  any  of  the 
members  of  such  a  company.     The  legislature  (so  far 

21  from 
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from  allowing  any  act  of  the  bank  to  deprive  the  stock-        1824. 

holder  of  his  interest,*)  has  taken  care  to  direct  in  what  '     jj^v© 

manner  the  interest  he  has  in  the  public  annuities  shall  v. 

be  conveyed  away,  and  to  declare  that  no  other  mode  ^^  ®"*  ^ 

Ehqlamd^ 
of  conveyance  shall  be  l^aL     Under  the  early  loan' 

acts  tallies  were  delivered  to  the  first  contractors,  and 
they  were  authorised  to  transfer  their  -interest  by  in- 
dorsement on  their  tallies,  which  indorsements  were 
directed  to  be  registered  in  the  books  of  the  bank.  The 
entry  in  the  bank  books  of  these  indorsements  were 
only  to  inform  the  government  ^ho  were  the  persons  to 
whom  the  dividends  were  payable,  the  right  of  these 
persons  depending  entirely  on  the  indorsement  on  the 
tally*  With  this  indorsement  the  bank  had  no  more  to 
do  than  they  have  with  the  indorsement  on  any  bill 
which  they  have  accepted,  and  yet  they  were  as  much 
bound  to  pay  the  dividends  according  to  the  indorse- 
ment on  the  tally,  as  they  are  to  pay  their  acceptance 
^according  to  the  indorsement  on  the  bill  accepted. 
These  tallies  are  not  now  used,  but  the  shares  of  the 
loan  contractors  and  their  assignees  are  registered  in 
books  kept  at  the  bank.  In  many,  if  not  all  the  loan 
acts,  the  mode  of  transferring  stock  is  prescribed  by  the 
following  words :  '^  There  shall  be  kept  in  the  office  of 
the  accomptant  in  Lemdon,  books  wherein  transfers  of 
stock  shall  be  entered,  which  entries  shall  be  signed  hy 
the  parties  making  such  transfers,  or  by  their  attomies 
authorised  by  writing  under  their  hand  and  seal,  and 
attested  by  two  witnesses;  and  the  persons  to  whom  such 
transfers  are  made,  shall  underwrite  their  acceptance, 
and  no  other  method  of  transferring  stock  shall  be  good.** 
The  assignment  by  the  stockholder,  and  the  acceptance 
by  the  assignees  complete  the  transfer.  The  bank  have 
no  part  in  this  transaction :  they  are  only  to  see  that  it 
is  properly  registered  in  their  books.    In  the  present 

case 
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J624ft       case  the  assignment  by  tbe  stockbolder  is  wantinj^  the 
.iru*n       persons  who  made  the  assignment  having  no  mutbori^ 
^  from  the  stockholder.    The  bank  books  should  contain. 

'ENJwik.of  a  perfect  transfer^  and  I  admit  that  even  copies  of  tbeaer 
books  are  primd  faae  evidence  in  a  court  of  juatiot^ 
that  such  a  transfer  has  been,  duly  made.  This  is  settled 
by  the  cases  of  J9r^oi»  v.  Cape  {f^y  Marsh  v..  CoUnett  Qi^ 
and  Auriol  v.  SmM*  (c)    In  JurioL  v.  Smithy  the  Lord 
Chancellor  made  an  eacq^tion  to  this  rule^  which  apr 
plies  to  the  present  case.    His  Lordship  says^  ^'  When; 
the  question  is  whether  a  transfer  purporting  to  be  thif 
hand-writing  of  an  individual  is  gennine^  the  books 
themselves  mnst  be  produced.*'  .Why  ?  That  the  partjf 
suf^Mfied  to  haive  made  the  transfer  might  shew  that  ii 
was  not  his  hand-writing;    If  a  stockholder  is  permitted 
to  shew  that  a  trans&r  purporting  to  be  made  by  hiavy 
self  is  not  hifi  wrMaog^  he  nuist  be  permitted  to  shew 
that  when  a  tnms&r  is  made  fay  attorney,  the  prcitended 
attorney  had  np^  authority,,  the  power  under  which  he 
clairaed  to  act  being  a  ibrgerji^    We  are  not  called  on 
to  decide  whether  the  bank,,  the  parties  v4io  presented 
the  forged  power  of  attorney,  or  the  parUes  who  ac 
cq^ted  the  stocks  under  the  transfer  are  to  endure  the 
loss.     We  know  thac  funds  will  not  be  issued  from  the 
exchequer  to  pay  the  dividends  on  the  ^ock  in  the 
Plaintiff's  name^  and  the  same  stock  in  otiier  pereons 
names*     We  feel  that  these  circumstances  may  occasioa 
difficulty  and  anbarrassment  to  the  bank.     We  think| 
however,  thgt  the  bank  should  be  subjected  to  suob 
difficulty  and  embarrassment,  rather  than  the  stodc* 
holder  should  suffer  injustice.     It  is  Uie  duty  .of .tbe 
bank  to  prevent  Uie  eo^try  of  a  transfer  until  t^ey.oqs 
satisfied  that  the  person  who  claims  to  be  allowed  to 

{a\  Peak^s  N.iP.  43.        {b\  iJSfp.  665.         (c)  18  Feuio6. 

make 
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make  it  is  duly  authorised  to  do  $0.    They  may  take        1 824. 
reasonable  time  to  make  enquiries  and  require  proof     ^  ^\^"-^ 
that  die  signature  to  a  power  of  attorney  is  the  writing  ^^ 

of  the  person  whose  signature  it  purports  to  be.  It  is  The  Bank  of 
the  bank,  therefore,  and  not  the  stockholder  who  is  to  BwoLAin). 
buffer,  if  Jbr  watU  of  enquiring^  and  it  does  not  appear 
that  any  enquiry  was  made  in  this  case,  they  are  im- 
posed upon,  and  allow  a  transfer  to  be  entered  in  their 
books,  made  without  a  proper  authority.  We  cannot 
do  justice  to  this  Plaintiff  unless  we  hold  that  the  stocks 
are  still  his.  If  we  say  that  they  have  been  transferred, 
and  that  he  must  take  a  verdict  for  compensation  for  the' 
loss  of  them,  (as  these  transactions  occurred  four  years 
dgo,)  the  highest  sum  that  we  can  give  upon  this  verdict 
will  fall  very  short  of  what  it -will  cost  the  Phuntiff  to 
replace  his  capital,  and  he  must  besides  lose  all  the 
(iividends  that  have  become  due  since  the  trial,  which 
tiook  place  nearly  two  years  ago.  In  every  case  that 
can  occur,  the  stockholder  (if  he  is  to  proceed  for  com- 
pensation) must  run  the  risque  of  having  his  capital  and 
income  diminished  by  a  rise  in  the  funds  between  the 
verdict  and  judgment,  and  if  that  judgment  be  ddayed, 
as  "lirill  frequently  happen  by  the  occurrence  of  any  1^1 
diflBciilty,  he  will  lose  the  dividends  that  would  have 
become  due  to  him  during  that  time.  This  case  shewa 
that  time  may  be  several  years.  It  may  be  said  he 
tfiay  prevent  this  by  replacing  the  stock,  but  it  may  fre* 
quently  happen  that  he  is  not  jn  a  condition  to  do  this. 
Another  consequence  of  the  stocks  being  considered  as 
transferred,  will  be  most  alarming  to  those  who  live  at  a 
^stance  from  London^  and  receive  dieir  dividends  by 
attorney ;  namely,  that  their  daim  to  compensation  in 
ease  their  stocks  should  be  transferred  without  thrir 
authority  may  be  barred  by  the  statute  of  limitations. 
What  has  lately  occurred  has  shewn  us  that  the  forging 
of  powers  of  attorney  to  transfer  stock  may  be  concealed 

^r 
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1824.  for  more  than  six  vears,  and  the  cases  of  BaUleg  Vm 

""   'M^'  Fatdlkener  (a),    Shori  v.  M^Cariky  (i),  aiHJL  Braum  r^ 

^^  H0ward{c)y  prove  that  the  statute  of  limitatioiis  bcf^ma. %a 

The  Bank  of  run  from  the  time  of  the  act  being  done  that  gives  occa^ 

Enqlamo.  gjQj^  ^  ^g  action,  although  it  was  not  Imown  to  the 

party  who  su£Eers  from  it.  I  can  find  no  case  in  whidi 
the  question  whether  the  stodc  is  transferred  by  the  act 
of  the  bank  has  been  raised.  •  There  is  one  in  Bama^ 
*  cfts^on's  reports  (^O,  where  a  man  of  the  name  of  JSifanani 
Harrison^  got  South  Sea  stock  which  belonged  to  an- 
other Edward  Harrison^  put  to  bis  account  in  the  booka^ 
of  the  company,  and  then  transferred  this  stock  to  his, 
broker  to  sell,  and  which  stock  the  broker  ^ld»  A  bill 
was  filed  by  the  executor  of  Edvmrd  Harrison^  the. 
owner  of  the  stock,  against  the  executpr  of  Edward 
Harrison  who  so  fraudulently  procured  it  to  be  put  info 
his  name,  and  the  Chancellor  said,  that  the  Plaintiff 
should  have  a  quantity  of  stock  equal  to  that  transferred 
bought  for  him,  or  else  have  a  satisfaction  for  the  stodk 
equal  to  what  it  was  worth  at  ^the  time  it  was  sold  out; 
and  his  Lordship  added,  there  is  another  and  m(»e 
difficult  question,  and  that  is,  how  far  the  company 
may  be  liable  to  make  satis&ction  in  case  there  are  not 
sufficient  assets  left  by  the  Harrison  who  improperly 
possessed  himself  of  this  stock* 

In  this  case  it  seems  to  be  assumed  that  the  stock  had 
passed  out  of  the  name  of  the  owner  by  this  transfer, 
under  a  firaudulent  assumption  of  his  name,  although  he 
never  assented  to  such  transfer ;  but  whether  it  had  so 
passed  or  not  was  not  considered,  and  I  therefore  can- 
not think  this  case  any  authority  against  our  opinion  if 
it  were  correctly  reported.  I  think,  however,  diat  this 
case  is  not  correctly  reported  by  Bamadiston :  the  same 

(a)  3  Bj,  ^  A,  a88.  (r)  4  MoTe^  50S. 

{h)  Id.  6a6.  (d)  p.  3»4. 

case 
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tas6  is  to  be  found  in  2  Atkins  (a),  in  the  name  of  Har«  1824. 
rison  v.  Harrison.  In  this  report  it  appears  diat  the 
stock  was  transferred  by  a  trustee,  and  if  so,  the  ques- 
tion whether  a  transfer  unauthorised  by  the  stockholder,  *rhe  Bank  of 
would  alter  the  property  in  the  stock  could  not  arise :  ^''®'^*^ 
the  trustee  having  a  legal  authority  to  transfer,  although 
he  might  be  guilty  of  a  breach  of  trust  by  exercising 
that  authority.  This  circumstance  also  iaccounts  for  tlie 
doubtful  manner  in  which  Lord  Hardwicke  speaks  of 
the  liability  of  the  company  to  replace  the  stock.  The 
question  there  was  whether  the  SoiUh  Sea  Company 
were  bound  to  prevent  a  breach  of  trust,  and  not  whe« 
ther  a  stockholder's  name  can  be  taken  from  the  books 
without  his  own  authority,  and  the  company  that  has 
permitted  this  act  not  be  responsible  for  the  conse- 
quence of  it.  We  are  not  called  on  to  decide  whether 
those  who  purchase  the  stock  transferred  to  them  under 
the  forged  powers  might  require  the  bank  to  confirm 
that  purcliase  to  them,  and  to  pay  them  the  dividends 
on  such  stocks,  or  whether  their  neglect  to  enquire  into 
the  authentici^  of  the  power  of  attorney  might  not 
throw  the  loss  on  them  that  has  been  occasioned  by  the 
forgeries.  But  to  prevent  as  far  as  we  can  the  alarm 
which  an  argument  urged  on  behalf  of  the  bank  is  likely 
to  excite,  we  will  say,  that  the  bank  cannot  refiise  to 
pay  the  dividends  to  subsequent  purchasers  of  these 
stocks.  If  the  bank  should  say  to  such  subsequent  pur- 
chasers, the  persons  of  whom  you  bought  were  not 
l^ally  possessed  of  the  stocks  they  sold  you,  the  answer 
would  be,  the  bank,  in  the  books  which  the  law  requires 
them  to  keep,  9nd  for  the  keeping  which  they  receive  a 
remuneration  from  the  public,  have  r^stered  these 
persons  as  the  owners  of  these  stocks,  and  the  bank 
cannot  be  permitted  to  say  that  such  persons  were  not 

• 

(tf)  p.  xao. 

the 
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t8S4.  the  owners*  If  this  be  not  the  laiv,  who  wiU  puvduue 
stocky  or  who  can  be  cfartain  that  the  stock  which  he 
holds  belongs  to  him  ?  It  has  ever  been  ah  object  of 
T^  Bank^cif  f^^  Iq^Iature  to  give  faoUity  to  the  transfer  of  shaves 
in  the  public  funds.  Thi^  fitcility  of  tivuisf^r  i^  ob^  of 
the  advantages  belonging  to  this  species  of  proper^ 
end  this  advantage  would  be  entirely  destroyiod  if  a 
purchase  should  be  required  to  look  to  the  regviasiij 
of  the  transfers  to  all  the  various  persons  thr6u^  whom 
such  stock  had  passed.  Indeed^  from  the  manner  in 
which  stock  passes  from  man  to  man,  from  tb^  union 
of  stocks  bought  of  different  persons  under  the  smie 
name,  and  the  impossibility  of  distinguishing  what  was 
regulaiiy  transferred  from  whet  was  no^  it  is  impossible 
to  trace  the  title  of  stock  as  you  can  thai  of  an  estate* . 
Yott  cannot  lode  further,  nor  is  it  the  praotioe*  ever  t0 
attend  to  look  further  than  the  bank  books  for  the  tkU 
of  the  person  who  proposcis  to  transfer  to  you. 

These  stocks  remaining  the  property  of  the  PlaintiflS 
and  bis  rig^t  to  them  not  being  aflfected  by  the  fdl«^ 
ISeries,  what  is  to  prevent  his  reooveridg  the  dividends 
due  in  respect  of  such  stocks  ?  It  appears  in  this  case 
that  he  did  not  know  of  the  forgeries  until  several 
months  sifter  they  were  committed.  It  is  true,  that 
when  his  brother  informed  him  that  he  had  committed 
these  forgeries,  the  Plaintiff  did  not  communicate  sud| 
ififi>rmation  either  to  the  bank  or  to  any  magistrate  until 
lifler  the  brother  had  escaped  from  the  prison  in  which 
be  was  confined,  and  was  probably  out  of  the  kingdon). 
The  Plaintiff  also  accepted  from  his  brother  a  draft  to 
the  balance  which  he  bad  in  DrummofuP^  bends.  This 
conduct  of  the  Plaintiff  might,  under  circumstanees^ 
amount  to  a  misdemeanor,  the  law  of  England^  whicil 
gives  to  individuals  the  important  right  of  proseeutii^ 
criminals,  requiring  all  men  to  assist  in  the  furtherance 
of  such  prosecutions,  and  punishing  those  who  conceal 

or 
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or  compound  felonies.  It  has  been  truly  said  thatthe  Plain-        1824. 

tiff  could  in  this  case  only  seek  to  recover  such  dividends        i~' 

Davis 

as  he  had  required  the  bank  to  pay  him,  and  which  they,  ^ 

having  been  so  required,  had  refused  to  pay,  and  that  the  Tfc«  Bank  of 
dividends  demanded  were  those  which  became  due  on  the 
long  annuities  on  the  5th  of  April  1820,  and  those  on  the 
consols,  which  became  due  in  the  July  of  the  same  year. 
These  dividends,  it  is  insisted,  the  Plaintiff  is  barred  from 
recovering,  because  the  bank  (the  Plaintiff  not  having 
given  them  information  of  the  forgeries)  may  have  paid 
them  to  other  persons.  We  agree  with  the  counsel  for 
the  bank,  that  if  it  had  appeared  that  the  bank  had  paid 
these  dividends  to  persons  to  whom  (if  the  Plaintiff  had 
informed  them  of  the  forgeries  as  he  ought  to  have  done 
•  on  the  5th  of  March  1820,)  they  could  have  refused  to 
pay  them,  he  cannot  recover  such  dividends  in  this  i 

action.  We  say  in  the  language  of  Lord  Mansfield^  in 
Bird  V.  Randal  (a),  <^  That  whatever  will  in  equity  and 
conscience  according  to  the  circumstances  of  the  case 
bar  the  Plaintiff's  recovery,  may  be  given  in  evidence  by 
the  Defendant,  because  the  Plaintiff  must  recover  upon 
the  justice  and  conscience  of  his  own  case,  and  on  that 
only ;"  but  we  say  that  it  does  not  appear  on  this  case 
that  any  thing  was  given  in  evidence  by  the  Defendants 
that  did  in  equity  and  conscience  bar  the  Plaintiff.  It  is 
not  enough  for  the  Defendants  to  say  that  they  might 
have  paid  these  dividends  to  other  persons:  to  defend 
the  action  on  the  principle  laid  down  by  Lord  ManS" 
Jieldy  they  must  prove  that  they  have  paid  them  to  per- 
sons to  whom  they  could  have  refused  to  pay  them  had 
they  been  informed  of  the  forgeries.  No  evidence  of 
any  such  payment  appears  on  the  case.  It  has  been  in- 
sisted at  the  bar,  that  upon  principles  of  public  policy  we 
ought  not  to  permit  the  Plaintiff  to  prevail  in  his  action. 

(a)  3^f<rr.  1353. 

Vol.  II.  Ff  PubUc 
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1824u        Public  policy  is  a  doctrine  on  which  Judges  should  pro* 

*      '  ceed  with  caution,  otherwise  the  rights  of  the  subjects 

^  of  this  country  would  depend  on  their  discretion.  There 

Thi  Bank  of  are  many  things  which  most  of  us  think  against  good 
policy,  for  which  actions  are  brought;  for  instance, 
wagers.  We  ought  not  to  trust  ourselves  with  so 
dangerous  a  power  as  that  of  acting  judicially  on  dis* 
putable  policy.  Can  we  say  that  indisputable  policy 
requires  that  a  man  should  lose  his  all  fqr  misprision  of 
felony  ?  Policy  prevents  the  assertion  of  a  civil  right 
only  in  cases  where  the  action  is  brought  ibr  doing 
something  directly  injurious  to  the  public,  or  declared 
to  be  so  by  positive  law.  Thus,  if  the  law  has  forbiddra 
the  doing  of  an  act,  it  has  recognized  the  impolicy  of 
doing  it ;  or  if  it  has  commanded  an  act  to  be  done,  it 

«  has  recognized  the  impolicy  of  not  doing  it,  and  tbe 

courts  would  not  allow  an  action  to  be  maintained  for 
doing  the  act  prohibited,  or  abstaining  from  doing  the 
act  commanded.  Therefore,  if  the  Plaintiff's  action  had 
been  founded  on  the  concealment  of  the  forgeries,  it 
could  not  have  been  supported.  But  the  action  is 
founded  on  the  refusal  of  the  bank  to  pay  on  demand 
the  dividends  of  the  Plaintiff'^  due  on  stocks  belonging 
to  him.  The  misprision  of  felony  of  which  he  has  been 
guilty  forms  no  part  of  his  case.  If  misprision  of 
felony  is  to  be  opposed  to  the  action,  it  must  be  on  the 
ground  that  the  Plaintiff  having  had  a  good  cause  of 
action  on  account  of  the  bank's  refusing  to  do  their 
public  duty  by  paying  him  his  dividends,  has  forfeited 
his  right  to  maintain  such  action  by  being  guilty  of  mis* 
prision  of  felony.  We  know  nothing  of  forfeitures 
on  notions  of  public  policy.  For  forfeitures  we  must 
have  positive  law.  Misprision  of  felony  is  but  a  mis- 
demeanor, and  punished  not  by  any  forfeiture,  but  by 
fine  and  imprisonment,  at  the  discretion  of  the  court 
before  which  tl;e  offender  is  convicted.  Tbe  Defendant's 

counsel 
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counsel  have  attempted  to  apply  to  this  case  the  rule  1824. 
that  civil  actions  are  merged  in  a  felony.  If  the  Plain-  JJaviI- 
tiff  was  seeking  to  recover  what  had  been  obtained  by  «« 

means  of  these  forgeries,  either  from  the  forger  or  any    "I^  Bank  of 
person   who   had  received  it   from  him,    Defendants 
might  protect  themselves  under  this  rule.     But  it  has 
never  been  held  that  the  owner  cannot,  before  prosecu- 
tion of  the  felon,  proceed  for  redress  against  the  persons 
through  whose  negligence  the  thief  committed  the  felony. 
If  goods  are  stolen  from  a  carrier  or  innkeeper,  the 
owner  may  bring  his  action  against  them  without  insti- 
tuting any  prosecution  against  the  felon.     The  bank 
stand  in  the  situation  of  the  carrier  and  innkeeper.     It 
has  never  been  decided  that  a  concealment  of  the  felony 
from  the  carrier  or  innkeeper  by  the  ovnier  of  the  goods 
was  an  answer  to  such  an  action.    Concealment  can  be  no 
answer,  except  the  jury  were  to  infer  from  i|;  that  the 
owner  was  privy  to  the  robbery,  or  the  Defendant  could 
shew  that  such  concealment  had  prevented  him  from 
secovering  the  goods.     This   case. was  put  to  us   in 
arguiifient.     A.  knowing  that  B.  has  forged  AJs  name 
to  a  draft  on   his  banker,   sees  B.  come  out  of  the 
banker's  shop  with  the  money  obtained  by  the  forgery, 
and  neither  arrests  B.  nor  gives  any  information  to  the 
banker.     Could  A.  recover  this  money  again  from  the 
banker?     A  jury  in  such  a  case  must  find  that  A.  was 
privy  to  the  forgery  at  the  time  it  was  committed,  and 
would,  I  think,  infer  that  A.  assented  to  ir,  and  such 
finding  would  prevent  his  recovering  in  an  action  against 
Ae  banker.     But  in  the  present  case  the  jury  have  ex- 
pressly negatived  all  knowledge  on  the  part  of  the  Plaintiff 
until  three  months  after  the  forgeries.     They  have  also 
negatived  assent,  saying  they  liave  no  evidence  of  assent 
eSxcept  the  concealment  of  what  came  to  the  Plaintiff's 
knowledge  five  months  after  the  forgeries,  from  which 
they  have  not  inferred  assent,  nor  can  we.     A  verdict 

F  {  ^  must, 
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1824.'      must,  therefore,  be  entered   for  the    PlaintiiF  on  the 
^  -  '  '         second  and  fourth  counts,  for  the  amount  of  the  divi- 
9.  dends  demanded  by  him  from  the  bank,  and  which 

Th«  Bank  of  they,  contrary  to  their  du^,  refused  to  pay  him. 

Judgment  for  the  Plaintifi^  accordingly. 


Nov.  29.  Nelson  v.  Griffiths. 


Nine  counts  HTHE  pleader  had  drawn  nine  counts  on  the  following 
J»  ^«^^^-  words,  "  Nelson's  failed  lately,  and  only  paid  lOs. 

and  the  coOo-  in  the  pound,"  and  the  colloquium  of  a  few  sentences 
qutum  in  in  which  they  had  been  introduced.     The  colloquium 

occnrred*^       contained  nothing  else  actionable. 
«  NeltomU 

^*tilf'*'^d  Spankte  Seijt.,  obtained  a  rule  nisi  to  refer  it  to  the 
ten  shillings  in  prothonotary  to  strike  out  seven  of  these  counts  as  un- 
the  pound."  necessary,  alleging,  that  according  to  the  practice  a 
Rfusedto  count  was  deemed  unnecessary  whenever  it  could  be 
strike  out  any  supported  by  precisely  the  same  evidence  as  another 
as  unnecessary,  ^ount  in    the   same  declaration,   which  he   contended 

must,  from  the  brevity  of  the  supposed  slander,  be  the 
case  with  many  of  the  counts  objected  to. 

Lowes  Serjt.  shewed  cause,  and 

The  Court  thought  as  the  slander  was  introduced  in 
a  colloquium,  the  circumstances  of  which  it  might  not 
be  easy  precisely  to  fix,  and  as  the  rule  with  regard  to 
variances  was  so  strict,  the  Plaintiff  ought  not  to  be  tied 
down  in  the  way  proposed. 

Rule  discharged. 
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1824, 


The  Kino  v.  Fauntleroy.  iVew.tj. 


ri^ 


PHE  indictment  upon  which  the  prisoner  was  tried  A  power  of 
and  convicted  at  the  last  Old  Bailey  sessions^  con-  Jl^"^^^  rf 
sisted  of  eleven  counts.    The  first  count  was  for  forging  government 

a  deed,   and  was  framed  upon  the  2  G.  2.  c.  25.  and  ■'^^",*, 
a-*  f>i  fs       c>o       TQ  deed  within 

31  Ct.  2.  c>  22.  5.  78.  iji^  meaning 

The  second  charged  him  with  the  ofience  of  uttering  of  a  (r.  »• 

and  publishinir  as  true  a  forfi^ed  deed,  knowing  the  same  '*  *^r  ^  *"*  • 
^'  °  ^  \  o  oonvictioa 

to  be  forged,  and  was  framed  upon  the  same  statutes.       under  thit 

The  third  count  was  founded  upon  the  45  G.  3.  *^^^/<^  **^ 
c.  89.,   and   charged   the   prisoner  with  disposing  ofj  sudba power 
and  putting  away  a  forged  deed,  knowing  the  same  to  wu  liolden'^' 
be  forged.     The  instrument  set  out  in  these  three  •'*®*^** 
counts  was  a  letter  or  power  of  attorney  for  the  transfer 
of  5000/.  3  jper  cent,  consols,  and  purported  to  have 
been  signed,  sealed,  and  delivered  by  Frances  Youngs 
The  offences  were  charged  to  have  been  committed  with 
the  intention  of  defrauding  the  Governor  and  Company 
of  the  Bank  of  England.     The  power  of  attorney  con- 
tained, as  is  usual  in  such  cases,  a  covenant  with  the 
bank,    that  the  executors   and  administrators  of  the 
donor,  should  allow  and  confirm  whatever  should  be 
done    by    the    attorney,    after    the    decease    of  the 
donor,  (a) 

The  fourth,  fifth,  and  sixth  counts  were  similar,  only 
charging  him  with  an  intent  to  defraud  Frances  Young. 

The  seventli,  eighth,  and  ninth  were  also  similar,  only 
charging  him  with  an  intent  to  defttiud  one  WUliam 
Flower. 

The  tenth  and  eleventh  counts  were  framed  upon  the 

(a)  See  the  form  i  Bingb.  234. 

Ff3  3G.  1. 
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« 

8  G.  1.  c.  22.  and  the  31  G.  2.  c.  22.  5. 77.9  and  charged 
the  offence  of  forging  a  letter  of  attorney,  &c. 

The  verdict  retunied  by  the  jury,  was  guilty  of  utter- 
Favktlvot.  ing  a  forged  power  of  attorney,  knowing  it  to  be 
forged.  ^ 

-       The  verdict  was  entered  only  on  the  second,  fifth, 
and  eighth  counts  of  the  indictment 

The  prisoner  petitioned  the  crown,  and  his  case  was 
argued  before  the  twelve  Judges  in  the  long  room,  ses- 
sions house,  JVestminstery  on  the  24th  and  25th  of  No-' 
vember. 

Broderick  for  the  prisoner.  The  prisoner  has  been 
convicted  of  uttering  and  publishing  as  true^  a  forged 
deed,  and  that  deed  is  described  as  a  power  of  attorney. 
,  It  is  proposed  to  shew,  first,  that  the  word  deed  does 
Qoc  at  common  law  clearly  and  unequivocally  comprise 
a  letter  of  attorney;  secondly,  that  the  word  cannot 
comprise  that,  instrument  upon  the  construction  of  the 
2  6. 2.  e.  25.,  31  6.  2.  c.  22.  s.  78.,  and  45  G.  3.  c.  89.; 
but  it  will  be  necessary  to  advert  in  the  first  place  to  the 
cases  of  R,  v.  Wait  (a),  and  R.  v.  Lyon  (i),  lest  they 
should  be  esteemed  conclusive  on  the  point  in  dispute. 
Now  in  iZ.  V.  Waity  the  only  question  agitated  and  de- 
cided was  touching  the  admissibility  of  an  interested 
witness.  In  order  to  shew  that  he  was  interested,  it 
suited  the  counsel  for  the  prisoner  to  assume  that  the 
power  he  had  forged  was  a  deed,  for  the  purpose  of 
arguing  that  it  could  not  be  revoked  except  by  deed ; 
and  it  was  sufiicient  for  the  counsel  on  the  part  of  the 
crown  to  shew,  as  he  did,  that  the  instrument  might  be 
revoked  by  matter  in  pais  without  contesting  the  point 
whether  or  no  it  were  a  deed.  In  R.  v.  Lyon  the  ques-« 
tion  was,  not  whether  a  power  of  attorney  were  a  deed 

(^i)  I  Bingh,  l%u  (b)  %  Rustellti(t02* 

under 
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under  2  G.  2.  c.  25.,  but  whether  au  instrument  not  con-        1824. 
forming  with  certain  formalities  prescribed  by  act  of  par-     .pj^  ^^^^ 
liament,  were  a  power  of  attorney.    {^Bayley  J.    In  that  v. 

case  all  the  Judges  thought  the  power  was  a  deed  within  FAXJWXLEaot. 
the  meaning  of  2  G.  2.  c.  25.]    The  case,  however,  was 
not  argued,  and  that  point  only  arose  incidentally.     It 
ought  now  to  be  considered  as  if  it  were  res  integra. 

First  then,  though  the  word  deed  is  occasionally  and 
loosely  used  in  a  larger  sense,  in  its  more  accurate  ac- 
ceptation it  only  means  an  instrument  in  writing  soaled 
and  delivered,  and  containing  some  contract  or  gratit 
on  the  part  of  the  person  by  whom  it  is  executed.  Lord 
Coke  defines  it  as  follows,  ^^  a  deed,  factum ;  this  word 
(deed)  in  the  understanding  of  the  common  law^  is  an  in** 
strument  written  on  parchment  or  paper,  whereunto 
ten  things  are  necessarily  incident ;"  among  which  he 
enumerates,  ^'  a  thing  to  be  contracted  for  (a) :"  and,  in 
another  place,  ^fait,  factum^  AngUce  a  deed,  and  sig^ 
nifieth  in  the  common  law  an  instrument  consisting  of 
three  things,  viz.  writing,  sealing,  and  delivery,  com«> 
prehending  a  bargaine  or  contract  between  party  and 
party."  {b)  Comyns  has  it,  ^^  a  deed  is  a  writing 
containing  a  contract,  and  signed,  sealed,  and  deli- 
vered by  the  party."  (r)  Spelnuzvfs  definition  is,  ^^  fac^ 
turn  aforensibus  nostris  dicitur  scriptam  solenne^  quojir' 
matur  donum  concessio  pactum  contractus  (d)"  and  this 
definition  Ducange  has  copied  into  his  glossary,  word 
for  word.  Cunningham,  in  his  law  dictionary  defined 
deed,  ^^  an  instrument  written  on  parchment  or  papery 
consisting  of  three  things,  viz.  writing,  sealing,  and  deli-* 
very,  and  comprehending  a  contract  or  bargain  between 
party  and  party;"  and  in  CowePs  law  dictionary,  and 
fVood^s  Institute  (e),  the  same  definition  is  to  be  found. 

[a)  Co,  Lit*  35  h*  (J)  Spelm*  GIojj,  faetum. 

\b)  Id.iyib.  \c)  P.  ai7. 

(c)  Com. Dig.  Faih(\i). 

•F  f  4  Now 
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1824.       Now  these  definitions  plainly  exclude  a  letter  of  attc»(- 

'  *^^       ney,  which,  though  in  writing,  and  sealed  and  ddiveredt 

^,  contains  no  matter  of  contract,  properly  so  called,  nor 

^AUNTLMOZ.  even  matter  of  grant :  conferring  a  mere  authority  or 

power,  it  neither  conveys,  secures,  nor  releases  any  m- 
terest  in  its  legal  acceptation  as  distinct  from  power;  and 
to  this  distinction  important  incidents  are  attached ;  for 
instance^  such  an  instrument  may  be  revoked  by  mere 
matter  in  pais,  whereas  if  it  were  a  deed  it  conld  only 
be  revoked  by  deed,  eo  Ugamine  quo  Ugatur.     It  may 
further  be  remarked,  that  from  the  earliest  period  in* 
struments  of  grant  or  contract  under  seal,  have  always 
been  denominated  facia  or  chart€ej  while  instruments 
merely  conferring  a  power  have  been  distinguished  from 
them  by  the  appellation  litene.     In  Madox^s  Fomadare 
AngUcasiumf  a  pow:er  to  enfeoff,  of  the  date  of  4  Ed.  2., 
is  expressly  termed  liiercBy   while  the  deed  of  feofl^ 
ment  to  which  it  refers  is  styled  carta.     ^^  Attomavi 
et  loco  meo  posui  W.  A.  ad  ponendum  Jl  H.  in  seysmami 
etc.  secundum  quod  in  quddam  cartd  inter  me  et  pnedW' 
turn  J.  H.  inde  facta  plenius  cantinetur  /  ratum  et  gratum 
habitto'a  quicquid  idem  W.  dwceritfaciendtim,  etc.  In  ctffus 
rei  testimonium  has  literas  sigillo  meo  sigtiatas  Jieri  fed 
patentes.**     So,    in   another    preserved    by   the    same 
author,  of  the  date  of  12S5.     **  Universis  Chrisiijide' 
libus  presentes  literas  inspecturis."   Fleta^  referring  to  the 
ofience  of  forgery  says,  ^^  Crimen  verb  falsi  dicitur  cum  quis 
accusatus  fuerit  quod  sigiUum  regis  vel  appellatus  quod 
sigiUum  domini  sui  de  cujus  familid  fuerit,  falsaveritj  d 
brevia  inde  consignaveritj  vel  chartam  aliquam  vel  literam 
ad  exJueredationem  domini  vel  alterius  damnum  sic  sigUlave- 
rit!\a)  The  distinction  thus  made  from  the  earliest  times, 
has  been  carried  forward  in  the  acts  more  particularly  ap- 
plicable to  the  subject,  and  that  a  letter  of  attorney  does 
not  form  the  only  example  of  an  instrument  under  seal  not 

(«)  Fletih  lih*  I.  c.  %%f  p.  3a. 

comprised 
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comprised  within  the  1^1  description  of  a  deed,  appears  1^24. 
from  one  of  the  earliest  statutes  relating  to  forgery  r  the  *^  ^-  *^ 
5th  Eliz.  c.  1 4.  provides,  that  if  any  person  shall  forge  any  ^^ 

false  deed^  charter,  or  writing  sealed^  court  roll,  or  the  will  ^KVimxBor. 
of  any  person,  he  shall  be  set  on  the  pillory;  and  in  ^- 
vemer^^  case  (a),  decide  shortly  after  the  passing  of  the 
statute,  the  Court  of  King's  Bench  held  that  a  forgery  of  a 
customary  of  the  manor  of  N,^  having  affixed  to  it  seals, 
purporting  to  be  the  seals  of  the  copyholders,  fell  under 
the  description  of  a  writing  sealed  within  this  statute. 
A  will,  though  a  writing  under  seal,  is  not  a  de^ed,  and 
in  Dod  V.  Herbert  (6),  it  was  holden  there  need  be  no 
profert  in  asriam  of  an  awards   Glyn  C.  J.  saying,  ^  If 
an  action  of  debt  be  brought  upon  an  obligation,  the 
obligation  ought  to  be  produced,  and  in  all  other  cases 
where  things  cannot  be  demanded  but  by  deed ;  but  here 
is  no  deed  in  the  case,  for  an  arbitrament  under  seal  is 
no  deed,  (and  the  arbitrament  may  be  made  without  a 
deed,)  and  therefore  it  is  not  necessary  to  t)e  produced  in 
court,  for  it  is  but  a  writing  under  hand  and  seal."  The  same 
may  be  said  of  an  inquisition  taken  by  the  sheriff  on  a  writ 
of  enquiry,  and  returned  under  seal:  so  of  a  warrant  of  a 
justice  of  peace  under  seal.    In  the  year  book  SS  H.  6., 
p.  87*9  ^^in  a  writ  of  forger  of  false  deeds,  the  Plaintiff  sup* 
posed  by  his  writ  that  the  Defendant  had  forged  diversa 
fiisa  facta  et  munimentOj  and  the  Defendant  demanded 
judgment  of  the  count,  for  the  count  alleged  that  the 
Defendant  had  forged  a  certain  deed  of  feoffment,  pur- 
porting to  be  the  feoffment  of  one  T.,  and  also  a  writing 
or  muniment  by  which  T.  purported  to  make  C  his 
attorney  to  deliver  seisin,  so  that  the  count  is  not  con* 
formable  to  the  writ,  for  the  writ  alleges  diversa  falsa 
facta^   et  munimenta^  and  the  count  only  alleges  one 
deed ;"    and  of  this  opinion  was  Prisot  C.  J.,  though 

what 


V. 
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what  was  the  ultimate  decision  in  the  ca^  does  not  ap- 
pear.    Now,  though  this  case  does  not  expressly  decide 
that  a  letter  of  attorney  is  no  deed,  yet  it  shews^  that 
^AUMTUHunr*  deed  is  pot  the  proper  appellation  for  such  an  instror 

mem^  for  if  it  were^  why  should  the. pleader  have 
unn^essarily  substituted  in  his  count  the  words 
^^  writing  or  muniment,"  or  what  ground  coidd  there 
have  been  for  MoU^s  argument,  which  alleges  that  a 
letter  of  attorney  cannot  be  described  in  pleading  m 
a  deed  ? .  . 

It  may  be  urged,  that  the  covenant  contained  in  the 
present  power  of  attorney  amounts  to  a  bargain  or  cont> 
tract  between  party  and  party  i  but  sioiilar  covenants 
have  been  contained  in  powers  of  attorney  from  the 
earliest  period,  as  in  the  very  first  of  the  ancient  doco* 
ments  preserved  by  Madojp{a);  and  if  there  be  any 
weight  in  the  preceding  reasoning,  it  applies  to  the  in* 
struments  in  the  form  in  which  they  have  always  been 
couched,  whether  that  form  amounts  to  a  covenant  or 
not;  in  (act,  however,  the  instrument  does  not  ccmtaia 
that  which  amounts  to  a  covenant,  for  if  it  did,  an  action 
would  lie  on  such  covenant.     But  no  action  could  be 

• 

brought  by  the  bank  on  this  covenant,  for  it  is  one  which 
in  its  nature  never  can  be  broken.  In  the  event  of  the 
death  of  the  party  without  notice,  the  bank  would,  by 
virtue  of  the  power,  transfer  the  stock,  and  such  transfisr 
being  made,  a  ratification  on  the  part  of  the  executon 
could  never  be  requii*ed,  for  if  they  should  chuse  to  im« 
peach  the  transfer  and  bring  their  action  against  die 
bank,  that  action  would  at  once  be  barred  by  producdon 
of  the  power  itself.  This  clause,  therefore,  though  a 
covenant  in  its  shape,  is  in  subst^ice  a  mere  amplifi* 
cation  or  repetidon  of  the  preceding  words  of  authority* 

{a)  p.  346. 

It 
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It  is  consequently  in  legal  effect  not  a  contract,  but  a       1824. 
power.  ^^-^  -  ' 

lit  tlien,  the  word  deed  does  not  at  common  law  ^^ 

strictly  include  a  power  of  attorney,  considerable  ad-  Faumtliboy; 
Vance  has  been  made  towards  the  second  proposition, 
that  it  will  not  include  such  an  instrument  upon  the 
construction  of  2  G«  2.  c.  25.,  and  31  6. 2.  c.  22.  s.  78. 
Now  every  statute  ought  to  be  construed,  not  accoiding 
to  the  letter,  but  according  to  the  intent  of  parliament  (a), 
and  penal  statutes  ought  always  to  be  construed  strictly.* 
Thus  1  Ed^6.  c.  12.  having  enacted,  a  punishment  for  those 
who  were  convicted  of  stealing  horses,  the  Judges  conceiv- 
ed that  it  would  not  extend  to  him  who  should  steal  but 
one  horse,  and  therefore  2&S  EdS*  was  passed  to  supply 
the  defect:  so  the  14  G.  2.  r.  6.,  which  made  it  capital 
io  steal  sheep  or  other  cattle,  having  been  holden  to 
extend  only  to  sheep  by  reason  of  the  ambiguity  of  the 
word  catde,  the  15  6.2.  r.  84.  passed  to  supply  the 
omission.  A  penal  statute^  therefore,  cannot  extend  to 
Other  cases  than  those  intended  by  the  l^slature,  even 
though  within  the  mischief  aimed  at  (b\  and  in  order  to 
attain  the  intention  of  the  legislature,  the  preamble  of  a 
flitatute  ought  to  be  first  considered,  {c)  The  preamble 
ofthe2  6. 2.  c.  25.  recites,  that  whereas  the  wicked, 
pernicious,  and  abominable  crimes  of  forgery,  perjury, 
nod  subornation  of  perjury,  have  of  late  times  been  so 
much  practised,  &c.  that  it  is  necessary  for  the  more 
eliectual  preventing  of  such  enormous  offences,  to  inflict 
a  more  exemplary  punishment  on  such  offenders,  than  by 
the  laws  of  this  realm  can  now  be  done  :'*  The  statute 
then  enacts,  that  persons  who  forge  any  deed,  will, 
testament,  &c.  shall  su£fer  the  punishment  of  death  with- 

■ 

(fl)  Com.  Dig.  Pari.  R.  lo  b.         (b)  4  T.  R.  665.     5  A  GT  -<^. 
%  Rail.  Mr.  318.     PL  Com.  35 a.    50X. 

363.     10  Rep*  ST  b.  (c)   Com.  Dig.  Pari.  R»  zi. 

PI*  Com.  173*  ao4. 

out 
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18S4.       out  benefit  of  clergy.  .  It  is  manifest  from  this  preamble 


that  the  legislature  intended  to  inflict  a  more 
^^         punishment  upon  offenders  who  forged  deeds  than  die 
FAuimtiioY.  law  before  authorised :  hut  this  intention  was  inoperative 
as  applied    to  a  letter  of  attorney  for  the  transfer  of 
stock;  because,  by  a  prior  statute,  the  8  G«  I.  c22^  die 
preamble  of  which  does  not  mention  deeds^  it  waS'made 
a  capital  offence  to  forge  a  letter  of  attorney  of  that  de- 
scription, with  regard  to  the  capital  stock  of  joint  stock 
companies,  and  therefore  the  legislature  could  notia- 
tend  by  the  word  *^  deed"  in  the  2  G.  2.,   to  describe 
a  letter  of  attorney  against  the  forgery  of  which  there 
was  already  a  specific  enactment.     The  SI  6. 2.  e*2L 
^.  78.,  afler  reciting  that  doubts  might  arise,  whether  die 
2  6. 2.  c.  25.  extended   to  the  commission  of  the  lite 
forgeries  with  the  intention  to  defraud  any  corporation, 
re-enacted  the  2  G.  2.  and  supplied  the  defect:'  but  it  if 
a  striking  fact,  and  strongly  confirmatory  of  the  ai^ 
ment  here  used  t6  shew  the  intent  of  the  legislature^  tiaU; 
by  the  preceding  section  (the  seventy-seventh)  of  this  act 
of  parliament,  the  punishment  imposed  by  the  8  G«  !•  li 
extended  to  the  forging  any  letter  of  attorney  which  re- 
lated to  the  transfer  of  capital  stocjc  or  funds  established 
since  the  passivg  of  Ike  8G.1.     For  if  the  legislatore 
had  intended  to  comprise  letters  of  attorney  under  die 
terms  ^*  any  deed"  used  in  the  2  G.  2.,  and  in  the  nett 
section  of  this  statute,  this  provision  would  have  btiMi 
nugatory.     The  fact,  therefore,  that  the  seventy-sevenA 
section  relates  specifically  to  letters  of  attorney,  and  the 
seventy-eighth  section  to  deeds,  proves  to  deroonstralioD 
that  the  legi$latui*e  treated  them  as  the  objects  of  di9- 
tinct  provisions,  and.  did   not  intend  under-  the  word 
"  deed"  to  include  a  letter  of  attorney  for  the  transfer 
of  stock ;  and  it  is  no  answer  to  this  argument  to  allegei 
that  the  tertns  ^*  letters  of  attorney"  do  not  necessarily 
import  instruments  signed,  sealed,  and  delivered,  bat 
^  also 
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also  comprehend  instruments  under  hand,  which  th«        1824. 
legislature  meant  to  protect  against  forgery,  because^     1,J||^  i.'  ' 
even  admitting  that  an  attorney  may  for  some  purpose  v. 

be  appointed  by  a  writing  under  hand  only,  it  is  matter  Fauntlbupt. 
of  notoriety  that  the  letters  of  attorney  for  the  transfer 
of  the  public  funds  both  at  the  time  tlie  8  G.  1.  passed 
and  ever  since^  have  necessarily  (in  compliance  with  the 
bank  regulations)  been  instruments  signed,  sealed,  and 
delivered,  and  it  was  manifestly  the  object  of  the  legis- 
lature to  prevent  the  forgery  of  such  instruments  by 
tlie  8  G.  1.  and  the  31  G.  2.  c.  22.  s.  77.  From  a  review 
of  various  other  statutes  relating  to  forgery,  it  will  also 
clearly  appear  that  the  forging  of  letters  of  attorney^ 
and  of  deeds,  have  uniformly  been  considered  as  distinct 
subjects  of  penal  legislation. 

In  the  4  G.  3.  c.  25.  5. 16.,  (which  extended  the 
provisions  of  8  G.  1.  c.22.,  and  31  G.  2.  c.  22.  s.  77«» 
to  the  capital  stock  of  bodies  politic  and  corporate 
<^  which  now  are  or  hereafter  shall  be  established,")  the 
words  letters  of  attorney  are  used,  but  not  the  word 
deed.  The  same  is  the  case  in  the  37  G.  3.  c.  122., 
which  inflicts  the  punishment  of  transportation  on  of- 
fenders who  forge  the  name  of  any  person  purporting 
to  be  the  attesting  witness  to  any  letter  of  attorney  for 
the  transfer  of  stock.  The  45  G.  3.  c.  89.  5. 1.  recites 
the  provisions  of  the  2  G.  2.  c.  25.,  and  the  7  G.  2.  c.  22.| 
and  extends  them  to  every  part  of  Great  Britain^  but 
does  not  contain  the  words  ^Metters  of  attorney." 

The  31  G.  2.  c.  10.  5.  23.  relates  to  the  forgery  of 
letters  of  attorney  to  receive  seamen's  wages,  and  the 
9  G.  3.  c.  SO.  5. 6.  to  the  uttering  such  forged  letters 
of  attorney.  The  45  G.  3.  c.  72.  s.  121.,  and  57  G.  3. 
c  127.  s.  4.,  re-enact,  consolidate,  and  extend  the  pro- 
visions of  the  two  former  statutes :  all  of  them  specifically, 
mention  letters  of  attorney,  but  not  deeds :  these  lettera 
pf  attorney  for  receiving  seamen's  wages,   are  signed, 

sealed. 


fM  CA8ES  IN  MICHAELMAS  TERM 

1824.       sealed,  and  delivered;  the  enactments,  therefore,  di- 
rected against  the  forgery  of  tiiem  are  futile  if  audi  is* 
struments  are  comprehended  within  the  word  deed  fotind 
in  2  6. 2.  c.  25.    The  plain  and  l^itimate  condoskil 
deducible  from  a  just  application  of  the  rules  of  eeo- 
struction  to  those  numerous  acts  of  parliament  is,  thirt 
the  legislature  never  intended,  under  the  word  **  deed*^ 
in  the  2  6. 2.,  to  comprise  letters  of  attorney  mnder 
hand  and  seal  for  the  transfer  of  public  stock.     It  is 
clear  that  the  l^islature  has  made  the  forgei^  of  these 
letters  of  attorney  the  subject  of  specific  enactments,  aad 
it  is  equally  cleor,  tliat  the  various  enactments  on  die 
subject  since  the  2  G.  2.  c.  ^5.   are  nugatory  if  so^ 
letters  of  attorney  fall  within  the  legal  description  nl 
^^  deeds."     If  one  mode  of  expounding  the  statutes  lesds 
to  the  conclusion,  that  the  legislature  has,  through  a  kmg 
series  of  years,  and  on  various  occasions,  used  langm^ 
without  an  intelligible  object,  and  if  another  mode  of 
exposition  shews  the  various  provisions  upon  the  ssme 
subject  to  be  consistent  and  intelligible,  no  one  can  dmAl 
which  mode  ought  to  be  adopted.     It  is  true,  that  iff 
none  of  these  statutes  is  the  act  of  knowingly  uttering 
a  forged  letter  of  attorney,  {eo  nomine,)  for  the  transfer  of 
government  stock  made  a  capital  offence,  but  this  omis* 
sion,  even  if  unintentional,  furnishes  no  sufficient  reasons 
for  straining  the  words  of  the  2  G.  2.  beyond  the  true  in- 
tent and  meaning  given  to  them  by  the  legislature^  where 
that  intent  is  so  clear  as  it  is  conceived  to  be  in  the 
present  case. 

Bosanquet  Serjt.  for  the  crown.  First,  the  proposition 
advanced  on  behalf  of  the  prisoner,  that  an  instrument 
signed,  sealed,  and  delivered,  conveying  a  power  for  the 
selling  of  stock,  and  so,  ancillary  to  a  contract,  is  not  t 
deed,  is  an  untenable  proposition.  The  definition  dted 
from  Lord  Coke,  from  whence  it  has  been  copied  into 

the 
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the  other  text  writers^  is  too  narrow,  and  completely  at        1824*. 

variance  with  other  passaires  in  his  own  works.     In  the     L,^'; .t  ^ 

,  .         The  King 

1st  InsL  52  a^  for  instance,  he  says  that  the  authority  ^ 

to*  deliver  seisin  must  be  by  deed ;  that  a  letter  of  at-  FAUNXLiaoy* 
tomey  is  as  much  as  a  warrant  of  attorney  by  deed, 
^  for  litera  doe  signify  sometime  a  deed,  as  litera  ao- 
quietancia  doe  signify  a  deed  of  acquittance;  and  herewith 
agreeth  Brittany  This  passage  not  only  shews  that 
contract  is  not  essential  to  a  deed,  but  is  an  answer  to 
the  argument  which  has  been  raised  upon  the  supposed 
distinction  between  duarUe  and  litera  g  namely,  that 
chartus  is  the  only  term  employed  for  deed,  and  that 
instruments  called  litera^  are  not  deeds.  In  CroddanTs 
case  (a),  Lord  Coke  expressly  says»  *^  there  are  but  three 
things  of  the  essence  of  a  deed ;  viz.,  writing  on  paper 
or  parchment,  sealing^  and  delivering;  and  the  same 
position  is  laid  down  in  2  BoU.  Abr.  21.,  under  the  head, 
*>  What  things  are  necessary  to  the  making  of  a  deed/' 
Spelman^s  definition  of  a  deed^  the  whole  of  which  was 
not  cited,,  is,  '^  Factum,  a  forensibus  nostris  dicitur 
scriptuoi  solenne,  quo  firmatur  donum,  concessio,  pac- 
tum, contractus,  et  hujusmodi ;  alias  charta ;  et  est  vel 
simplex  vel  indentatum ;  hoc,  abi  plures  contrahunt ; 
illud,  vbi  sohts  quispiam  agii"  But  tlie  instances  are 
numerous  in  which  deeds  are  executed,  which  are 
neither  contracts  nor  bargains:  as  a  spontaneous  release, 
or  confirmation,  or  a  disclaimer  by  deed.  It  is  also  re- 
peatedly laid  down  by  Lord  Coke,  that  an  authority 
given  by  a  corporation  where  an  interest  is  to  pass, 
must  be  by  deed.  So  also,  a  letter  of  attorney  to  deliver 
seisin.  If  a  man  lew  a  fine  without  a  deed  to  lead  the 
uses,  the  uses  will  result  to  himself.  Then  if,  without 
may  contract,  he  should  declare  the  uses  to  himself  for 
Mfey  remainder  to  his  eldest  son  in  tail,  and  so  on, 
would  siich  declaration  in  writing,  sealed,  ami  delivered, 

(a)  xRjtp^S' 

fail 
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1824.       &il  to  be  a  deed?    The  case  which  has  beea  cited  from 
'^  '-  the  year-.book  S5H.6.p.S7.iSf  as  fiur  as  it  goes,  id 

^^  favour  of  the  position,  that  a  power. of  attomqrinay 
FAiarrLCBOY.  be  a  deed ;  for.it  may  be  collected  from  the  language  of 
Prisoi  C.  J.,  that  if  the  power  of  attorney  had  been 
called  a  deed  in  the  count,  so  as  to  satisfy  the  exprespon: 
diversa  facta  in  the  writ,  no  objection  could  have  beenr 
taken.  .  An  amendment,  indeed,  was  proposed,  opon 
which,  however,  it  does  not  appear  whether  any  dedsioB' 
was  come  to.  In  Tavemer^s  case  the  only  question  wa%- 
whether  the  forgery  of  an  instrument,  conveying  an  in- 
terest in  copyhold  property,  was  within  the  statute  of 
SEUz.  C..14.  5.2«,  and  nothing  turned  on  the  questieii 
what  was  or  was  not  a  deed.  With  respect  to  awards,' 
it  is  true  that  they  are  not  necessarily  deeds,  but  the 
arbitrator  may  make  them  so,  if  he  resorts  to  a  fbrmBl 
sealing  and  delivery*  In  Dod  v.  Herbert^  Gli/n  G  J. 
says,  it  may  be  without  deed ;  from  which  we  are  ne- 
cessarily led  to  infer,  that  it  may  also  be  by  deed;  and  in. 
Brown  y.  Vawser{a\Lamrencei.  says,.  ^^  If  an  arbitrator 
deliver  an  award  under  seal  as  a  deed,  it  must  then  have 
a  deed  stamp ;  but  if  it  were  by  writing  under  seal,  yet 
not  delivered  as  a  deed,  it  was  sufficient  to  employ  a 
common  award  stamp." 

It  is  not  necessary  to  answer  the  arguments  whiok 
have  been  advanced  with  respect  to  the  nature  of  the 
covenant  contained  in  the  power  of  attorney  forged  by 
the  prisoner,  because  it  has  been  shewn  that  contract  is 
not  essential  to  a  deed :  the  covenant,  however,  is  by 
no  means  nugatory  as  has  been  asserted ;  for  though  a 
power  is  revoked  by  tlie  death  of  the  donor,  a  covenant 
is  not ;  and,  therefore,  inasmuch  as  the  testator  cannot, 
by  the  grant  of  the  power,  bind  his  representatives,  he 
binds  them  by  the  covenant,  in  case  they  should  resist 
what  is  proposed  to  be  done  under  the  power. 

{a)  4  EaM,  585. 

Secondly» 
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Secondly,  the  instrument  in  question  was  a  deed  con-        1824. 
•templated  by  the  statute   2  G.2.  c.  25.     The  8  G.  1.   ^^^ 
c.  22.  makes  it  a  capital  offence  to  forge  any  pcnjn^  Qfatf  -^^ 

tomey  for  the  transfer  of  any  of  the  capital  stocks  men-  FA^dhtmrov. 
tioned  in  that  act,  which  does  not  relate  to  the  govern- 
ment funds.  The  2  G.  2.  c.  25.  makes  it  capital  to  forge, 
or  utter,  knowing  it  to  be  forged,  any  deed^  will,  testa^ 
ment,  &c.  The  31  G.^.  c. 25.  s. 78.,  extends  the  8  G.  K 
c.  22.  to  capital  stocks  subsequently  created,  and  the 
2G.  2.  c.  25.  to  forgeries  committed  with  intent  to  de- 
fraud any  corporation.  In  this  act,  the  provision  re- 
specting powers  of  attorney  in  8  G.  1.  is  repeated  ver- 
batim. From  whence  it  has  been  argued,  that  because 
the  framers  of  the  latter  statute,  in  tli^ir  anxiety  to  extend 
to. subsequently  created. stocks,  tlie  law  applicable  under 
8G.  1.  to  the  stocks^  existing  at  that  time,  copied  the 
;whoIe  clause  out  of  that  last  mentioned  act^  -—  instead  of 
inserting,  ^^  with  the  exception  of  such  powers  of  at- 
torney as  are  by  deed,  they  having  been  provided  for  by 
the.  general  statute  that  Intervenes,"  •'— the  general  law 
.contained  in  the  intei*vening  act  is  not  tb  apply  to  ci^- 
folders  in  respect  of  powers  of  attorney  by  deed. 

But  it  is  clear  that  affirmative  words  in  a  statute  do 
not  repeal  any  provisions  in  a  prior  statute  that  can 
consist  with  them,  and  there  is  nothing  in  the  inter- 
.venlng  statute  which  is  inconsistent  with  the  provisions 
of  .the  two  others ;  if  there  were  any  force  in  the  argu- 
.ment  adduced,  it  might  be  contended  that  all  instru- 
.ments  particularly  specified  in  canal  or  turnpike  acts 
.were  for  that  reason  excluded  from  the  general  provi- 
sions of  2  G.  2.  c.  25.     The  4  G.  3.  was  only  passed  to 
;. extend  the  provisions  of  8  G.  1.  and  31  G.  2.,  to  trans- 
ferable annuities  established  by  subsequent  acts ;  it  re- 
,peats  the  language  of  8  G.I.,  and  does  not  interfere 
with  the    general   provisions  of  2  G.^.  £?.  25.^   :  The 
37  G.  3.  C.122.  applies  only  to  the  particuloiv  offence  of 
?     Vol.  II.  G  g  forging 
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1824.       forging  the  names  of  attesting  witnesses  to  powers  of 

^^Tkoio     ^^^^y>  ^^^  therefore  does  not  affect  the  present  qmst* 

V.  tion.    Then  die  practice  for  a  long  series  (^  years  ooor 

FADNTLBSor*  finns  the  construction  which  it  is  pnqx>sed  to  put  on 

the  2  6*  2.  c.  25*     In  the  indictmoit  against  JVeUoHf  in 
1796|  there  were  two  counts  for  forging  a  deed>  tva 
for  uttering,  and  two  for  foi^ging  a  power  of  attorney; 
in  1801  the  indictment  in  £•  v.  Cock  was  in  the  sams 
form*     In  iZ.  v.  Ann  Hurley  18041  the  indictment  was 
for  forging  and  uttering  a  deed,  widiout  any  count  for 
forging  or  uttering  a  power  oS  atomey ;  but  one  of  the 
counts  was  framed  on  the  SI  6. 2^  and  alleged  the  ia* 
tent  to  be  to  defraud  die  Governor  and  Company  of  the 
Bank  of  England;  another,  to  defraud  one  B.  JUol 
In  1816,  Jotepk  Boyce  was  convicted  under  the  2  G.^ 
c.  25.  of  forging  a  letter  of  attorney,  and  in  1817^  Mary 
Anne  James  /  in  the  indictment  against  whom  them 
was  no  count  mentioning  the  letter  of  attorney.    The 
last  case  was  that  of  2.  v.  Wait^  which  was  aigued  b»* 
fore  the  twelve  Judges,  and  the  proposition  now  ooih 
tended  for  was  never  suggested  by  the  counsel  or  Courts 
though  die  nature  of  a  power  of  attorney  was  very  falfy 
considered*    In  181S,  Lyon  was  tried  and  convicted 
under  the  2  G.  2.  c.  25«,  for  forging  a  power  to  receife 
seamen's  wages,  for  which  power,  according  to  the  pn^ 
visions  of  45  G.  3.  c.  72.  a  particular  form  was  prescribed, 
and  though  the  prisoner  had  failed  to  pursue  this  forai^ 
the  instrument  was  holden  in  all  respects  as  a  deed, 
and  binding  on  the  party  who  delivered  it.    [ JRoiir  J. 
referred  to  the  case  of  Sophia  Pringle,  executed  in  178? 
under  the  statute  2  G.  2.  c.  25.  for  forging  and  utteriif 
as  true  a  forged  deed  purporting  to  be  a  power  of 
attorney*]  r 

Tlie  45  G*  S.  was  passed  subsequently  to  many  if 
these  convictions;  it  enumerates  all  the  instrumenli 
mentioned  in  the  2  G*  2.,  and  if  there  had  been  at  the 

lime 
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time  of  its  enactment  any  doubt  as  to  the  proprie^  of       1824. 
those  convictions;  if  it  had  been  imagined  that  the  word     ^  '"^  ■•' 
deed  was  not  sufficient  to  cover  a  power  of  attorney,  ^/ 

that  instrument  would  have  been  specifically  mentioned  FAUMTLXRordi 
in  that  statute. 


In  reply,  it  was  urged  with  respect  to  the  old  defi- 
nitions of  a  deed,  that  the  casual  observations  on  the 
subject,  to  be  met  with  in  various  parts  of  Lord  Clok^% 
writings,  ought  not  to  be  set  up  against  his  more  deli* 
berate  definition.  But  that  even  admitting  the  defi-r 
nition  by  Lord  Coke  to  be  too  narrow,  the  definition  by 
Spelman  could  not  be  objected  to,  and  that  would  not 
include  a  letter  of  attorney.  ^^  Factum  diciiur  scriptum 
solenne  quo  Jirmatwr  danum^  concession  factum^  contracfyis^ 
et  hujusmodi^  alias  chartaJ^  DonuMf  concession  pactum^ 
cottiractusy  all  imply  instruments  convqdng  an  interest, 
to  which  kind  of  instruments  alone  hsguamodi  can  refer, 
and  therefore  does  not  include  a  power.  With  respect 
to  the  remaining  part  of  the  passage,  *'  Est  vel  simplex 
Joel  isidenUUum ;  hoc  ubi  pkaresn  iUud  ubi  solus  qutspiam 
4igii9*  agii  can  only  apply  to  the  conveyance  c^  an  in- 
terest, and  not  to  the  granting  of  a  power.  All  die 
instruments  specified  on  the  part  of  the  crown  as  being 
instances  of  deeds  containing  no  contract,  are,  at  all 
events,  instruments  conveying  an  interest,  and  so  fidl 
within  Spebnan^s  definition ;  as  a  release,  a  confirmation, 
deed  to  lead  uses,  disclaimer,  &c.  And  when  Lord 
Coke  says  that  liters  do  sometimes  mean  a  deed,  he 
means  merely  an  instrument  framed  with  the  usual 
formalities  attending  a  deed ;  it  is  to  these  only  that  he 
refers,  when  he  says  that  there  are  but  three  things 
requisite  to  cpnstitute  a  deed;  writi^gi  sealing,  and 
delivering  being  merely  ceremonies  to  audienticate  a 
omtract  or  grant  The  case  in  the  year  books  was 
only  cited  to  shew  that  it  was  there  esteemed  doubtful 

whether 
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1824.        whether  a  letter  of  attorney  could  be  pleaded  as  a  d&dij 

-  ■■  ^     but  in  the  judgment  of  the  learned  compiler  of  the  edi^ 

^^  tion,  the  result  of  the  case  was,  as  expressed  in  the  table 

FAUMTUERoy.  to  the  year,  book,  that  a  letter^  of  attorney  was  not  a 

deed,  tU  videtvr ;  and  Broke  states  the  case  tlius :  ^  Le 
brief  Jidtf  diversa  facta  et  mumimenta^  et  le  count  Juit  de 
unfait  de  feoffment  et  itn  lettre  dC attorney  •,  et  idea  cp^ 
tima  opinio  que  le  count  abattera  par  ce  que  rlest  guan; 
per  le  brirf!*  With  regard  to  the  covenant  contained  ii 
the  power  of  attorney,  it  was  not  a  contract  on  whidi 
any  action  could  lie,  but  to  prevent  circuity  of  action  ' 
might  be' pleaded  as  a  release.  Ayliffy.  Scrimsficire(a\ 
Hodges. V.  Snuth{b)9  IT.R.  446.  (r)  Then  with  regui 
to  the  statutes,  the  position  that  affirmative  wordsioa 
.  subsequent  statute  do  not  take  away  the  efiect  of  affinn* 
ative  wo^ls  .in  a^prior,  implied  .only  to.^sti^utes  \a,pari 
materid  f.Bud  in  addition  to  the  instances-  \9rfaich  lad 
been  given,  in  which  the  .l^islature  had  'unifiinDly 
made  a  distinction  between  deeds  and  letters  5»f  attorney, 
the  various  stamp  acts  might  also  be  referred  to^  in 
which  deeds  and  letters  of  attorney  for.  the  transfer.of 
stock,  &c.  were  placed  under  different  classes,  and  dit 
ferent  duties  were  made  payable  for  each  of  them* ' 
The  Judges  expressed  no  opinion  publicly,  but  Ae 
•  ..    prisoner  was  executed. 

(a)  I  Sbo<w.  46.  .  :     (0  Per  BuUcr  J.  m 

(b)  Cro.  MUz.  6%S.  Mapkback. 
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AK617BD  Am  DfitEaMINED  13^5. 

IN  i:bm 

Court  of  COMMON  PLEAS, 

Awn 

OTHER   COURTS, 

■  < 

IN 


Hilary  Term, 


In  the  Fifth  and  Sixth  Tears  of  the  Reign  ofOEORat  IV. 


GoEST  and  Another  tr.  Jakes  WiLLAssTf  an/ 

In&iity  Mart  J*  Willaset^  Sarah  C.  Willa* 
^  SEY,  William  Willaset^  Edward  Willaset, 
'  Maria  Euth  Willasey,  Alicia  Willasey, 
'  also  Infants^  and  N.  Salisbury  and  A.  Gar* 

KBTT« 

V 

'T^IS  cause  came  on  to  be  heard  before  the  Master  Three  codidlf 

.     of  the  Rolls  on  the  ISth  olNaoember  18«4,  when  ^jf^^^ 

his  liOidship  was  pleased  to  direct  the  following  case  on  the  back  of 

awiU.  The 
t#Ditrtt  ntowd  t6  litndi  wn/tiAmtd  in  Ac  will,  nuUb  a  dbpotkkm  of  lands  pur- 
c^i^aed  aiibaequcntly  to  the  wiU*  acconling  to  direetiont  in  the  will  at  to  the  deviioc^t 
lands  m  genml«  and  appointed  new  execoton,  but  were  attested  by  only  two  wit- 
neiies  each.  The  thinl  only  appointed  a  new  ezecntor  in  the  room  of  an  executor 
mmmi  'm  the  second  codicllt  bat  was  attested  by  three  witnesses : 

Held,  that  the  third  codidl  was  a  republication  of  the  second  and  of  the  wiD,  and 
tStt'the  Luid  acquired  subsequently  to  ibt  will  passed  according  to  a  dispositiqp  made 
hi  tti0  Win  as  to  ^  dtviMC^s  laid  in  general. 

'^^"  n.  Hh  to 
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1825.       to  be  sent  for  the  opinion  of  the  Ciourt  of  Common 
Pleas: 

James  Willaseyj  by  will  dajted  the  10th  .of  Febnuay 
1 8 1^,  which  was  executed  and  attested  so  as  to  pass 
freeholds  by  devise,  after  devising  an  estate  called  Clif' 
tan  to  his  son  James  in  fee,  gave  and  bequeathed  to 
Nicholas  Salisbury  and  Abraham  Gametic  their  heirs  and 
assigns,  all  his  plantation  called  Orchard  estate,  situate 
at  Port  Royal  in  Jamaica j  with  the  slaves,  stock,  utensils, 
and  appurtenances*  thereon  or  thereto  belotiging ;  and  also 
all  and  singular  his  real  estate  and  proper^  whatsoever 
situate  in  Great  Britain,  the  IVest  Indies,  or  elsewhere^ 
which  he  might  die  seised  or  possessed  of,  or  in  any- 
wise interested  in  or  entitled  to  in  possession,  reversion, 
remainder,  or  expectancy,  not  thereinbefore  devqsed  by 
him,  with  their  appurtenances,  to  hold  the  same  unto 
and  to  the  use  of  them,  N.  Salisbury  and  A.  Gamett, 
their  heirs  and  assigns  for  ever,  upon  trust  to  sdl  the 
same  in  manner  therein  mentioned,  and  to  convey  and 
surrender  the  same  unto  or  to  the  use  orin  trust  fior  dit« 
purchaser  or  purchasers  thereof;  and  as  .touching .  his 
personal  estate,  after  payment  of  his  debts,  funeral  and 
testamentary  charges,  and  the  specific  legacies  therein 
bequeathed,  the.testator  gave  the  same  to  them,  his  trus- 
tees, their  executors,  administrators,  and  assigns,  upon 
the  trusts  therein  mentioned ;  and  he  appointed  N.  'Salis^ 
bury  and  A.  Gamett  executors  of  his  will. 

Sometime  after  making  the  will,  the  testator  sold  C/!^ 
ton :  and  in  1818  purchased  and  became  legally  seised 
in  fee  simple  of  a  freehold  estate  called  AUerton  HaU. 

On  the  18th  o{  November  1819,  the.rtesiator  signed  m 
codicil  to  his  will,  which  was  attested  by  two  witm 
only,  in  the  following  words : 

^^  Codicil  to  my  last  will,  dated  this  ISth  Nanemi 
1819.     CliJlonHall  being  sold,  it  is  my  wish  that  tlii 
money  so  obtained  shall  go  to  .-the  ge&ei^cftmd  to 

18  I  divWe— 


Guest 

V. 
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divided  ainongst  aU  mj  chUdreiH  and  not  to  Jbmes  onIy»        1825. 
as  the  will  directs.     And  also  my  late  purchase  of 
AUerton  Hall  to  be  sold^  and  the  money  so  obtained  to 
be  equally  divided  amongst  my  children,  share  and  share    WuxASBr. 
alike,  as  the  will  directs.    And  I  give  unto  my  wife  iUory 
Wtllaseyj  in  addition  to  what  the  will  mentions,  SOO/. 
jKT  atmwn  for  life.    And  I  also  appoint  her  an  executrix 
jointly  with  the  others  named  in  my  last  will  and  testa- . 
ment     As  witness  my  hand  this  18th  day  of  November 
1819." 

On  the  SOth  of  September  1823,  the  testator  signed 
another  codicil,  which  was  also  attested  by  two  witnesses 
only;  wherein,  after  revoking  a  legacy  given  by  die 
will,  and  stating  that  one  half  of  Orchard  estate  was  sold» 
and  giving  directions  concerning  the  sale  of  the  other 
half,  the  testator  proceeded  as  follows :  ^  I  now  appoint 
Edward  Lister  of  Everton,  and  the  Reverend  James 
Fumival  of  UpUm^  my  executors,  in  the  place  of  Nicho^^ 
las  Sedisbtmf  and  A.  GameU  within  mentioned,  with  full 
power  to  act,  &c.  As  witness  my  hand  this.  30th  day. 
q(  September  AS^s:* 

-  On  the  13th  of  February  1824,  the  testator,  made 
another  codicil,  which  was  executed  and  attested  as  by 
\am  is  required  for  passing  freeholds  by  devise,  in  the 
firflowing  words :  **  I  now  appoint  my.friend  the  Reve? 
lend  Bergamin  Guest  of  Eoertoftf  near  lAverpcxdj  to  be 
my  executor, .  in  the  room  of  Edward  Lister  of  Everton 
above  mentioned,  with  full  power,  to  •  act,  &c.  Witness 
my  hand  this  13th  day  olFdnvaty  1824." 
.  All  the  codicils  were  written  on  the  same  sheet,  which 
waa  the  back  sheet  of  the  wilL 

The  testator  died  on  the  17th  of  Februasy  1824.  His 
widow  survived  him,  but  died  before  this  case  was 
prepared. 

^e  questions  for  the  opinion,  of  the  Court  were, 

H  h  2  Firs^ 
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18S5.  First,  Whetber  die  third  oodiciL  opcni^  as.a  r&i 

publicadon  of  the  will  andi  fimiaid  wccondb  codicils,  oc 
any,  and'w^ick  of  them?. 

Secondly,  Whetber  t&e  legnl.fee  in  die  MtrUm  etkBiB. 
passed  by  tbe  will' and  codicik,  and  to- whom;'  orwUb*. 
ther  it  descended  to  die  heir  at  law  of  the  testator;?* 

The  case  was  argned  in  Mkiaehnat  ternLldM^  b«l 
the  certificate  of  the  Court  was  not  sighed  dU  JEfifanjf. 

Pell  SerjL  The  third  codicil  is  a  republication  olTtfae 
will  and  of  the  first  and  second  eodicib^  There  is  s6me 
conflict  between  the  earlier  ^d  kter  cases  mtbie  subject 
Upon  the  wholly  howefer^it  seems,  to  be  a  question  of 
intention.  The  leadhig  decisions^  are  Bameg  t«  Crowe  (a)* 
BxAPiggottr.  W(dU!r{b\  in  widch  itwashdden  thata 
codicil  referring  ta  the  will  passed,  aftsr-pnichased  land% 
though  diecodi^  itself  only, related,  to- personalty.  ItL 
Penphrase  %.  Uopd  Lafuddmne{e\  and  Letton  v«  Ids^ 
pMOdand  {d}j  indeed^  it  was  hdlden  titoita  <iodicilwoD!diiot: 
Ofierate  iii  a  tispublication  ofthewill^withoiitia  reneaecn-'. 

m 

tion;  but  this  was  overruled  in  AuXertq^ir.  Fimiim{e}^ 
where  it  i^  laid  dobm,  that  a  codidi  attested  hf  thfree  lot- 
nesses  ojieftites  sis  a  iSqmblication  of  a  will  of  land.  Andi 
though  Sir  jr.  Grant  wasdiaposedto  break  in.oaithe 
rule  in  Pi^ott  v.  WMeTf ,  he  found  himself  bpund  to 
the  cases  of  Barnes  v.  Oroae  and  Atcberia^.r^  VerHau 
It  is  not  necessary,  thevefose,  tlwt  any  particular  inten?'. 
don  to  repuUSsh  should  ^)peuri  The  ciodiciltiii  P^^ 
V.  WaUer  related  only  to  personal  ^  pn^rtfv  andeaE*^ 
pressed  no  intention  of  republishing  the^  wUl;  and  yet 
under  a  general  devise  of  Idnd  in  the  will^  it  was  hiddes 
to  pass  land  acquired  subsequently  t^  the  eaiecutioik  c/£^ 

(a\  z  Vej,  jun.  486.     4  Br.  (d)  lb.    %Bq.Caj.4ktf^j€^^. 

Cb.R.%.     z  Lucasf  96.'  {e)  Fin.  Abr.  Devise^  Z*  %9^^ 

{fi)  fYes.jun.  118. '  iCom.Rep.iii.  3  Br.P.C.to^^ 

\ty  Fin.  Abr.  Devije^  Z«  %%.  ' 
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Ihe  will.    In  Tic  Mam^GetUnd  v^  Diym  the      1825* 

nere  amletetion^ofiLieodieil  was  bolckn  to  be  «  repubr    *^^'  ^  ' 

Ucftticn,    But  in  the  ffresent  case  the  'igbdidl  is  written         v. 

(in  tbe  same  pitpdr  a^  the  will;  ondlinless  ther^  be  ait   WiLLASsy. 

Intention  easpressed  to.Jthe  oontraiyy  as  kk  B^s  y. 

Sowes  {b\  (where  the  codicil  devised  the  said  land^  and 

the  word  said  was  )conside)ned  U>  confine  the  op^ation  of 

:the  codidl  to  those  lands  which  would  huve  passed  under 

the  will,)  the  codicil  dr^ws  the  will  down  to  its  own  date 

in  the  very  terms  of  the  will*  makes  it  operate  as  if  it 

had  thto  been  e:tecuted  in  those  terms^  Gfk^diitle  v.  Mer 

r^dUh  {c\  and  g^ves  the  legal  estate  ih  the  properly  de*- 

vised  to  Befffomin  Gue^  and  Jbmes  FumiwL 

Basanpiet  Serjt^  tantrd.  The  third  codicil  Jias  its  fiil^ 
effect  in  the  appointment  of  a  niew  executor,  and  is  not 
auch  a  repnbUcation  of  the  wiU  as  to  pass  after-pur- 
chased landsr  Th»  whcdte  is  a  ipiesdon  of  bitention,  and 
oiy^diiig  tQ.  the  CBSeSf  .the  pattjT  who  contends  tiiot  a 
codicil  is  not  such  A  tf^pablic^tipn  cf  the  will  b$  to  pass 
aftiBr-purchas^  hmdd^  must  be  abte  to  Bbew  that  there 
tv^s  Up  intention  t0  pasa  tbem^  But  it  ma;  be  fiiirly 
inferred  that).if;tb^e  is  no  reference  to  such  lands,  there 
is  no  intentioa  to  pees  theofi. ,  Atld  tbete  is  ilo  case  of  a 
.  codicil  bw\g  deemed  a  republii^tion  of  a  vnll  so  as  to 
pass  &fU|r-*purchased  Unds  ki  D^i^b  the  codicil  has  not 
i^ft^ed  to  tbeoL  Besides  |h(S  cases  which  have  been 
cited,  there  are  many  others  in  Seijt.  William^ s  note  to 
Jiuppa  y,  Mc^{d);  and  in  Doef  ex.  dem.  Pate  v.  Da- 
4Qy(e},  there  is  a  clear  reference  to  the  will*  Then^ 
ppless  tb^re  be  such  reference  how  can  it  be  assumed 
•  the  codicil  means  to  affect  after-purchased  lands  ?   Mere 


(d)  i  Samtd.  ^77  r.  a^  edit, 
(r)  Gki^.  158. 

H  h  3  annex- 
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1925.  annexation  is  no  indication  of  any  such  intention ;  and 
attestation  by  three  witnesses  cannot  of  itself  have  any 
greater  effect.  For  some  dnie  sabseqnently  to  the  pass- 
ing of  the  statute  of  fraudsi  it  was  holden  that  no  bods 
could  pass  by  any  testamentary  instrcnnent  unless  attested 
by  three  witnesses;  afterwards,  it  was  holden  that  a 
codicil  attested  by  three  would  give  efiect  to  a  will  insuf- 
ficiently attested,  if  it  expressly  referred  to  that  will; 
but  it  never  was  proposed  that  the  attestation  of  a  codi- 
cil by  three  witnesses  should  give  efifect  to  a  will  subse- 
quently to  the  statute,  unless  it  could  have  done  so 
before ;  .and  it  could  not  have  done  so  befi>re,  unless  by 
reference  to  the  will  it  expressed  an  intention  to  do  so. 
In  1  BoU.Abr.  618^  it  is  laid  down,  *^  Si  homme  setsie 
de  terre  devise  tout  son  terre  a  3.&  et  puis  purdusse  le 
manor  de  D.  etpids  escrie  en  son  xxtmt  que  J:  D.  ^serra 
son.executWi  uncore  ceo  nest  ascun  naod publication  a  fiire 
ie  numor  deH.a passer**  What  more  does  this  codicil 
ccmtain  than  the  addition  of  a  new  executor?  If  the 
expression,  that  ^^  the  codicil  shall  form  part  of  die  will,'' 
be  made  use  of,  as  in  Piggattv.  Waller^  that^  accordii^ 
to  all  the  cases,  amounts  to  a  republicaticm ;  but  there  is 
no  such  expression  here,  and  the  principle  ought  not  to 
be  carried  further,  after  the  Master  of  the  Rolls  ex- 
pressed, in  Piggott  V.  WaUer^  the  utmost  reluctance  to  go 
to  the  extent  to  which  he  found  himself  bound  by  the 
authorities.  If  there  bad  been  no  witnesses  to  the  third 
codicil  in  the  present  case,  it  would  have  had  no  other 
effect  than  that  of  adding  an  executor ;  (for  though  the 
words  are,  "  with  power  to  act,**  &c.,  that  can  only 
mean  to  act  as  executor;)  it  could  not  have  been  a  re- 
publication of  the  will  so  as  to  pass  land ;  if  so,  how  can 
the  addition  of  witnesses  effect  such  a  republication  ?  If 
the  republication,  by  means  of  the  codicil,  is  to  bring 
the  will  down  to  the  date  of  the  codicil,  that  of  itself 
would  be  an  argument  against  the  republication  in  the 

present 
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pvcsent  instance ;  finr  the:  greatest .  absurdity  would  en-  1 825. 
sue.;  SaUdmry.  and  GanuBttf  wbc^.  by  the  codicil,  are 
removed  from  theoffioe  of  eifecutors  andtruisteess  would, 
by  the  rqmblication  of  the  will  at  Ae  date  of  the  codicJiy 
take  a  fee  in  the  lands  .devised  by  the  will ;  and  if  thisy 
are  not  to  take  also  the  subsequently  purchased  lands, 
it  is  difficult  to.  say  in  whom  they  would  vest^  for  neither 
the /Second  nor  third  codicils  refer  ^  to  the  first.  .But 
though  the  third  codicil  should  not  be  deemed  a  jepiib- 
lication  of  theiwilt^soas  topass  after-piirchaaed  lands, 
it  will  not  be  inoperative^  for  the  appointttient'  of  (he 
new  executor  will  stand,  good.  [:B€si  Q.  J» '  If  a  codicil, 
which  refers  to  a  will  only  in .  respect  <^  personal .  pro- 
perty, should  be  holdeii^  as  in  Piggolt  v.  Waller^  to:  be 
a.  republication  of  the  will  ns  to  real  property,  why  should 
not  the  same  effect  be  produced  by  a  codicil  which  -i^ 
points  executors  to  manage  the  personal  property?] 
^The  ^passBig&mBoU^s  Abridgment  seems  to  bean  answer 
•lo.that  difficulty;  and'  in  PiggMv.  Waikrf  the r codicil 
;wa8  expressly  ordered  to  be  '.^  part  of  the  wilL'' ;  But  un- 
less where  it  becomes  part  of  the  will,  or  expressly  refers 
tOrit,~th&  strongest  presumption  of  intention  on  the  part 
of  the  testator  does  not  suffice  to  pass  aiier  purchased  pro- 
perty; Bof»€S  V.  Bcnoes{a)j  Parker  v.  Biscoe{b);  al- 
though it  is  true,  that  in  order  to  prevent  a  codicil  from 
being  a  republication,  an  intention  to  that  effect  must 
equally  appear. 

Pell.  It  is  impossible  to  collect  any  intention  contrary 
to  republication  from  the  language  of  the  present  codicil ; 
and  from  the  case  oi  Barnes  v.  Crame^  it  is  clear  that  no 
particular  form  of  words  is  required  to  make  a  codicil 
operate  as  a  republication.  In  that  case  the  passage  in 
Mollis  Abridgment  was  expressly  brought  to  the  notice  of 


{a)  %B,i^  P.  500.  (A)  3  A  M.  %$. 

Hh  4 


the 
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182£».  the  Court.  It  btraethetliiiii'codici)  docs  notiminB^ 
diately  rsfer  to  the  firsts  but  it  refers  to  it  through  the 
second;  aadifthefirst  and  aeoond  were  •strode  outf.ao 
oonstruction  coidd  be  pat  4»  the  thiid,  becianae  UtUt't 
tmme  does  not  appear  in  the 


The  Mowing  certificate  waa  aent  in  isTAoy  term : 

We  hikve  faetal  this  cade  atgoed  hf  cooasel,  and  coo^ 
sidered  it,  and  are  otopmmi  ^ 

That  the  durd  cochdi  operated  as  a  rapabttcatioo  ef 
ihe  will  and  of  the  aeoond  codiciL 

Upon  the  qucaticiii,  whether  it  alao  operated  ea  a  vt^ 
poblieation  of  die  first  codieUy  there  mi^faeaoaiedoiiiii; 
but  as  the  repubUcation  of  die  will  passes  the  JBMa^ 
estate  on  the  same  truste'  ad  die  fiorst  eodicii  if  properlgr 
executed  wouM  have  done,  it  is  perhi^  of  litde  or  ^ao 
import^nds  to  ecsisider  that  question  fiurther. 

We  are  of  opfaikm  that  the  legal  fte  in  ih^Maim 
eatJE^  passed  by  the  will  so  lepuUished  to  NiMlagS^ 
Udmiy  md  Abraham  Qafritity  die  devisees  namad  m 
wilL 

W.D.  Be8t, 

J.  A.  FAtLKf 
J.  BUKROUGQI^ 

S.  Qabeuou 
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Seaman  t;,  Plues.  J^m-a;. 

j^SSUMPSIT-    Fwst  wunt  stilted  that  Plaintiff  had  Plabtiff  hav- 

bi«!|paiQed  wd  ^greqd  with  ^e  /.  JS.  for  the  purr  ^^^^ 
dbaae  pf  thre^  freehpld   houses,   to   be  conveyed  to  with/.j;.  £or 
^e  Plaintifl^  at  the  price  q£  ^OOL,  aqd  thftt  in  con-  t^«jeof 

,  '-^.^,  .         tome  nontfiy 

sideration  the  Plaintiff  would  sell  i^id  |^ve  up  to  the  ,ou  |iie  bar- 
Defeodanjt  the  said  bargaini  and  would  sufi^  and  pez^  gain  to  De- 
init  the  J)efendant  to  I;>ecome  the  purchaser  of  the  hou^      >.  ^ 
from  J,  E.  instead  of  the  Plaintiff  he^  the  Defendant^  /•  JS^  at  the 
wdertook,  &c.  to  pay  the  Plaintiff  for  the  said  bar|[ain  j^^^  ^ 
40/.;  th4t  the  Plaintiff  did  sell  and  give  up  the  bargain  conve^  the 
to  the  Defended  and  did  suffer  wd  perinit  the  Defend*-  pramnes  to  P^ 
jot  to  beooD(^  the  purchaser  of  the  houses  from  J.  E^  Ttni^fbr 
iWd  the  Pefi^oi^wt  did  iu;cprdingly  become  such  pur;-  Defendant, 
i^a^ieri  md  did  take  ^  said  bargain^  ^d  did  obtai9  .^  ''^^^ 
conveyance  tQ  hm  of  the  houses  on  the  (erms  ^orer  found  for  the 

^d».&c  SfoTthe 

Second  oount  stat^  the  consideration  that  Plaintiff  recorery  of 
wpttld  sy^f  permil^  and  procure  the  Defendant  to  be-  this  4o/.»  the 
come  the  purchaser,  and  averred  that  the  Plaintiff  did  ^^cT"*** 
$ifs^y  S^c.,  and  that  Defendant  was  accepted^  and  became  nonsuit,  which 
(the  PBTphaw*  &P.  fa*ond[!f 

The  last  couijit  stated  the  consjderatio^f  that  Plaintiff  gnnuids,  fint, 
would  relinqubh  and  give  up  the  said  bargain  to  the  that  the  oral 
Defendant,  and  would  give  imd  a£^rd  to  the  Defendant  ^^^™^ . 
thi^  cppor^u^ty  of  becoming  the  purchaser;  9nd  averred  the  houses 
that  Plaintiff  did  relinquish  and  give  up>  and  did  give  ^!^^^ 

enforced,  and 
therefore  could  not  form  the  consideration  of  an  tuiumpiit ;  secondly,  that  the  houses 
had  never  been  conveyed  to  die  defendant. 

and 


Seaman 


4S8  -    CASES  iM  IIILARY  TERM 

1 626.      and  affojrd  to  the  Defendant  the  opportunity  (rf*  becoming 
purchaser. 

It  iqppeared  in  evidence  at  the  trials  London  sittingB 
Paicb.  after  Michadmas  term  last,  that  the  Plaintiff  had  orally 
agreed  with  Jod  Emmanuelj  the  owner  of  the  houaca^  Sk 
the  purchase  of  them  at  600/.,  and  that  the  Plaintiff  had, 
in  writinj^  agreed  with  the  defisndant-to  sell  -him  the 
bargain  for  40iL  Upon  the  request  of  the  PlaiQti£^«7.£. 
conveyed  th6  premises,  under  the  direction  of  theDefaad- 
ant,  to  a  Mrs.  Price^  but  not  in  trust  for  the  Defendadt 
J.E.  stated  that  he  would  not  have  conveyed  to  the 
person  named  by  the  defendant  but  fdr  the  request  of 
the  Plaintiff,  to  whom  he  held  himself  bound  by  his 
^   contract 

Upon  this  evidence  it  wite  objected  by  Pell  Serjt  on 
two  grounds,  that  the  action  was  not  sustainable :  Erstf 
because  the  bargun  between  Plaintiff  and  J.  E.  not  bdng 
in  writiug,  was  void  under  the  statute  of  frauds^  and 
therefore  the  transfer  of  it  to  the  Defendant  could  form 
no  good  consideration  for  the  Defendant's  promise,  in- 
asmuch as  it  could  not  be  l^^ally  enforced  against  J.  £• 
Secondly,  because  the  averment  of  Defendant's  having 
become  the  purchaser  was  not  proved ;  the  legal  convey- 
ance  being  to  Mrs.  Priee^  who  was  not  even  a  trustee  for 
the  Defendant. 

Best  C.  J.  thought  that  all  the  counts  were  supported. 
But  a  verdict  having  been  taken  for  the  Plainti£^  with 
leave  to  the  Defendant  to  move  to  enter  a  nonsuit, 

Pell  Seijt  now  moved  to  that  effect,  on  the  grounds 
urged  at  the  trial ;  the  Court,  however,  refused  the  rule, 
and  in  giving  judgment. 

Best  C.  J.  said,  the  inclination  of  my  opinion  at  the 
trial  was  as  it  is  now,  that  all  the  counts  of  this  declar- 
ation 
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ation  are  supported ;  bdC  it  is  untaecessary'to  dedde  that  18S5. 
now,  as  the  last  count  is  dearly  proved.  Bayond  all 
question  the  Defendant  has  had  the  c^portunity  of  be- 
coming the  purchaser,  the  premises  having  been  con- 
veyed to  his  nominee ;  and  though  there  was  no  l^al 
obligation  in  JEmnunuiel  to  convey,  yet  the  Defendant 
has,  in  &ct,  enjoyed  all  the  advanti^ies  of  this  agre^ 
inent,  and  that  forms  a  mornl  obligation  sufficient  to 
support-lhe  promise. 

The  other.  Judges  eoncurr^ ;  and  Pell 

;  Took  nothing. 


Dixon  and  Others,  Assignees  of  Moore,  a         J^- 17< 
Bankcuptt  tu.  Hatfield. 


ASSUMPSIT  on  the  following  agreement.  W.  undcrtooli 

^     «  I,  Bichard  HfUfOd,  do  agree  to  pay  Mr.  J.  "^f^^^. 
Moore  SOL  for  timber  to  house  in  Annetfs  Crescent^  out  work  ia  H/s 
of  the  money  that  I  have  to  pajr  WiUiam  Wesi^  pro-  howein^find 
vided  Wesfs  work  is  completed.''  •  j^^  i^^  ^1 

At  the  trial  before  Besl  C.  J.  London  sittings  after  byed  for  want 
Michaelmas  term  last,  it  appeared  that  fl%s^  had  un-  f^^Tto^ 
'  dertaken,  for  a  certain  sum,  to  complete  the  carpenter's  cure  tiinl>er»  * 
•work  in  the  house  in  question,  and  .find  all  the  ma-  *^,^|^5r 
'  terials ;  but  being  delayed  for  want  of  credit  or  funds  to  on  A't^gnUig 

•  procure  timber,  it  was  supplied  byJlfoor^,:upon  the  the  fbUowing 

•  Defendant's  signing  the  above  agreement  *«?  »wic* 

to  piy  M,  for 
timber  to  house  in  A,  C^  out  of  the  money  that  I  have  to  pay  fFi,  provided  IFJn 
work  is  completed  :*' 

Heldy  that  this  was  not  a  guarantee  to  pay  if  fF.  should  £ail»  but  a  direct  uader- 
taking  to  pay  when  the  work  should  be  completed. 

The 
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1825.  Tbe  jury  being  iadtrfied  (with  itespcct  t»  dn  oofli* 

t^etion  of  the  woi>k^  found  a  verdict  for  tfad  Plaintiff 
for  BOk 

Vaiighan  Seijt  m^rfdd  fer  a  nde  niH  to  set  aride  lius 
"v^rdiet^  and  «njber  a  nonsuit,  upon  the^groviidy  among 
rsffb^  ofajectionfB,  that  tbe  agteenent  ofli  wbicdi  tb^ao* 
tion  was  broagbt  was  in  offset  a  guarantee  to  pay 
MoorCf  incase  West  failed  to  pay  him;  and  diat  if  it 
was  a  guarantee,  the  consideration  for  the  Defendant's 
undertaking  was  not  sufficiently  expressed. 

Bnt'the  Court  were  clear  that  this  was  not  a  collateni 
but  a  direct  undertaking ;  and  the  Chief  Justice  stating 
that  the  jury  had  expressed  themselves  satisfied  with 
respect  to  the  completion  of  the  work,  the  rule  was 

Refused. 


4 


hiHii 


*  *  -  •  ' 

Ba3.    Notiee   T  ^  the  above,  and  foui^  otheir  causes,  notice  of  jas- 
orjosdfiatioti*       tification  of  bail  had  been  given  for  a  dies  won,     '' 


out  any  continuance  of  notice  to  the  ensuing  day.  The 
Court  ob  ascertaihing  that  the  Court  of  K.  BL  per- 
mitted tbe  bail  under  such  a  notice  to  justify  oo  tbe 
ncfxt  day,  without  a  continuance  of  notice  (which  con- 
tinuance is  the  practice  in  this  Court),  now  ordered  that 
the -bail  ia  the  above  canses  might  justify  to-morrow; 
and  that  the  rule  for  serving  notice  before  three.in  tbe 
afternoon,  might,  in  this  instance  only,  be  dispensed 
with. 
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I      V. 


RooEQSi  Administratrix  ofRooE&s^  t;.,EiifOSTON       FeB.  3. 

and  Another^ 


nrilE  Deftodi^^  WAS  a:di^9ha7ge4ciIw4'!V^ntf;    MThw^  A  creditor  of 
be  made.his  ^ppUpatim  to  tb^^  InscdyeRt^rDebtpifs;  ^JJ^^J^ 
Court,  tlii9  Pluintiff's  int^sta^.  e^tepse^l  iiiv  pppo^tioa  oppontion, 
agi^nst  the  Defeadantfs  discbairge>:/oar>add;)!t;pfiS!P/.  for;  f^^Vf^^' 
money  lent,  which  pppositioii  be  wifb4r§%;^ft(^.0tU  ^vb^a 
pplatij^  foCtapdi  reoeiving:  a  .prpo^sffoiy  nojte  f^.  a.(tf^^  promissory 
T^yi^e  by  iIl8tahne^ts,    Im  Jidy  U2ifc,.:tb,,D«fep^t,  ^^^^y, 
wa^  MTest^d  for  this  30/.^)^ttt  s^Uc4itl^aff^90fbyr£^|diig.  debt, 
a  wiMTiM^t  Qfv.attQm^,  in  wh|ch  hif  bxpl)^.  joined  him^      '^^u^- 
ipicopfes^a.  jMdgmept; fpr; th^-debt,.  co8«ii^ and  interesW  disduu^ was 
tfl be. pajidi by, iq?tabp^t^     ,>  .    .  artettedfor 

Th^  fiwt  ii^taln^eat  hjB^^  p^d  cm  tb^  10th/ of  Jfauuuy.  ^^]^J^^ 

h|§t«,  sory  note,  but 

settled  the 

jp,^ft  Serjt.  obtawedi^  i?ide,,  callingi  c«-,t]^e  Plaintiff  j^g  »  wL^t 
iQ.filiew  cau$e^  wh(y  th|9,^R^a;rraQt  of  attprpey; should  not  <^fttoniey»  in 
be  set  aside,  and  th&insti^eieat  of'tba'lOth  oiJanV(Vfy  therioined 
be  returned  to  the  Defendant,  upon  the  ground  that  bim,  to  con- 
^e  whole  tiwsact^>n:;wa8  pon^jpai^f ; to  the.  policy:  of  ^*"*j"^" 

loeiit  for  tbe 

tlW(JnsQlyei^  Debtpjc'^;  Act.;  ha  reliad  on  Jqu^^on  y^  debt,  costs, 

J^^lf4^gn.i^\^  ,      .  and  interest, 

to  be  paid  by 
mstalments. 

,   fSffl^fi  Se^t^nowt  Shewed  ijcau«f^    Tbegrctniid:  of  da?      Tbe  Court, 
<4piQn,i«,t^.caK  iBfe^i;^.tS(.w|K,,:j^^  ^^i,S 

^,^h|^.in<^^vWual>be^^  4lii|^^^  rantofattor-' 

l?i^,an4.2«|i-wctiwaM^^  S^bLtiJ^ 

ment. 
[a)  aB.^  A. 69Z. 

such 
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1825*       such  a  course  could  not  be  pursued  under  the  bankrupt 
Rogers      '*^^  ®^  under  a  general  trust  deed  for  the  benefit  of 
V.  creditors^  there  seems  to  be  no  sufficient  reason  finr 

Kn^QSTON.  assuming  it  to  be  a  violation  of  the  poliqr  of  the  Insol- 
vent Debtor^s  Act,  since  that  act  is  so  firamed  as  to  give 
every  creditor  the  means  of  enforcing  to  a  certain  extent^ 
the  payment  of  his  individual  debt;  (for  that  the  im« 
prisonment  authorized  by  die  act  is  intended  to  operate 
for  the  benefit  of  the  creditor,  and  not  as  a  mere  punish- 
ment, is  dear  fiK>m  this  circumstance^  that  upon  pay-^ 
ment  or  rdease  of  the  debt  in  respect  of  which  the 
imprisonment  has  been  ordered,  the  prisoner  is  dis- 
chaiged;)  the  argument  with  respect  to  the  dinunn- 
tion  of  the  fimd,  cannot  epply  to  a  daim  made  agiunst. 
a  surety,  nor  ought  it  to  avaSL  when  urged  by  the  debtor 
himsd^  whatever  eflfect  it  may  <  be  allowed  to  hate' 
when  proceeding  from  his  cndHton  at  hnrge.  At  all 
events,  it  comes  too  late  on  the  present  oocasion*  It 
ought  to  have  been  made,  if  at  all,  at  the  time  of  the 
acdon  on  the  promissory  note ;  but  the  debtor  being  at 
least  under  a  moral  obligation  to  pay  that  note^  there 
was  a  good  consideration  for  the  warrant  of  attom^. 
In  a  case  so  doubtfiil  the*  Court  will  not  dedde  sum* 
marily  on  a  motion  like  the  present 


Best  C.  J.  This  is  an  application  to  set  aside  a 
warrant  of  attorney,  not  an  application  to  stay  pro- 
ceedings in  an  action ;  we  do  not,  therefore^  by  acced- 
ing to  the  present  application,  prevent  the  PlaindflTftom 
trying  before  a  different  tribunal  the  question  now  in 
dispute;  nor  does  this  application,  as  it  has  been  con-, 
tended,  come  too  late;  it  is  never  too  late  to  apply  to 
the  Court  in  transactions  tfunted  by  firaud.  In  die 
present  instance  there  is  a  suggestion  of  fiaud,  and  the 
warrant  of  attorney  was  given  under  circumstances 

clearly 
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R0QBR8 

V. 


dtturlj^'ndt  jtistifiaAile.'    I  cannot  >dista^i6htlu8  trans-        1825/ 
action  from  the  case  of  a  note,  given  -for.  an  insurious' , 
cobsiderAtton,  the  maker  of  which  afterwards  gives. a 
warrant  of  attorney  to  a»ter  up  judgment  for  the  .same     KmqsTOK.^ 
demand;  such  a  ^warrant  the 'Court  would  set  as^ie^- 
because  no  subsequent  ^arrangement  caa.  render:  that, 
legal,  which  was  in  its  origin^  illetgai ;  and  the  decision: 
in  the  Couit  of  Kihg^s  Be^ich  is  binding  itm<us»  unless 
it  be  shewn  that  it  was  erroneously  determined.    It  haa 
been  allied,  indeed^  that  upon  the  occasion  of  that 
decision,'  the  att^ion-  of  -  the  Court  was*  not  called  to 
all  the  sections  of  the  act    I  cannot  see  that  any  sec-: 
tion  applies  to  tiie  case  escceptthe  25th,<  and  to\.thiit 
the  attention  of  *Bat/leif  J.  wbs  particularly  .directed": 
but  indepdnd^tly  of  tiiat  case^  tiie  Court  iwouldjurcede 
to  the  {Nresent  application.    It  has  been  aignedy.that  aa 
insolvent  has  a  right  to  beg  off  a  creditor,  and  that  ii 
creditor  may  forbear  to  insist  on  his  debt; 'butJt  lis 
immoral  for  him  to  sett  his  forbearanoey  and  .thereby,  to 
}dacehimsdf  in  a  better  dtuation  than  the  other Gr«-r  . 
ditors ;  it  is  a  fraud  upon  them,  and  contrary  to  the 
policy  of  the  law.    This  has  long  been  established,  as 
to  cases  where'  debtors  have  entered  into  a  composition 
with  their  creditors ;  and  it  is  equally  fraudulent.to  buy. 
off  the  opposmg  creditor  of  an.  insolvent,  .because  under, 
the- 25th  section  of  the  act,,  the^cotnmissioners  mayissue 
execution  against  •  the '  insolvent's  '■  subsequehtiy  acquired, 
eftcts,  and  pay  his  old  debts;  but  they, musti  first  )^ 
those  which  have  been  newly  ccmtraeted,  and  tbe^party^ 
wfco  has  obtained  this  warran  t  of  attorney  places  him*, 
self-  by  the  sale  q(  his  forbearance^  .in  the. situntion  of  a 
.  new  creditor,  and  in  a  better  .dtuation  than.  he. is  en- 
titied  to  claim.     By  pretending  to  oppose,  he  possibly 
prevented  othersi  from  .taking  the  jame.  stqpy  and^  he 
cannot  be  allowed  to. relinquish  his  opposition  for  a 
warrant  squeezed  out  of  the  necessities  of  the  insolvent. 
This  is  clearly  distinguishable  froni  the  case  of  a  party 

who 
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ISSf ;  wto  Haakte.  ai  new:  promiiei  wtea  Jte  h  iitax  ind  $i& 
jwiii.  and  whcve  die:  new  promiie  would  lay  Uitl  under 
almond  ofifigidoh^  uQucfai  he  would:  be  bound  to  fiilfil; 
bal^]f  the  iHewi'  proiniise^  be  tiba  prioe  of  a  CDnaeut  %Of 
wUUrair:  aii  opposition,  lio  moral  oonsidenitiea  caiL 
aiirie ;  tbe  wlud»  tansaetton :  is  a.  trick  and  fraud  ba^ 
tnneieiLthetm  partite^ tdxbeat  the  othto  creditMBy  m4' 
the'  mle-  wUcIi  pio^rs  to.  set.  %  aside  mustr  bei  muds' 


'••  •■*  • '  *'-'   ■♦•  •'  ■  •*■»        ••        -   f- ... 

(  ;BjiiudJ4  ^ilSMf  flqgnolent'.wbiQh  :has  been ; uig«d  ja 


sQppoort  of  rdas:  warrant  of  bttoniey^is  in  opposiltipii  to> 
Alithe  ooNBSrWbick  baxre  JiaenLdeoided  froM.  tfaati:ef 
jSMbofrv«  jQiidhnhr(3q)  down^ardb    The  general  prinr 
ciple  of  aU  those  cluB^  i|i^  liiat/oni^.  eteoUtcnP  4»iftuoi; 
bepenniited to; ebtah^an .advantage^at  the: joaqpisiuiteefi 
dieothera*.  3ut:thfiQase tum^.oni the  SStbilseetielioC 
Aelnsol'vjanit.Deiitoifa  K^.ykixSk^  glye^  ^iOfiMw- 
aonerspbwfar  to/ issue  ah. execution  agaiost  tbe insol-: 
Teaf a  subseqaentljir  aeqnived  effin^ts^  and  divide' tfaem- 
ratably  among  .the  creditoni.;  but  as  ihe  Plain^^ 
name  was- not  insetted  iki . this  aeh0dale»  he  in%[)i|  sue 
out  ezeeution  witbout  applioation.  to  tb^  oomttussioBer^ 
and  thereby-  obtain  aa  ad vJEisdtag^.oy^  the; rest  ^  the 
oreditOM    The S6(li  section  b£ the  ImA proVide8»<tba| jd|B 
insolvent  sfaaltnotibeasvestfadfrr  adebt  du0  ton^foimer 
ereditpr,  aiidif  the  Plaintifffa  niimdihad.beenrinyeFted. 
in  the^  sehedule,  the  insblyenl'^piersQi)k?WjOuld:ti^v^  been 
sefei;  this  die  Haimiff  pcevents^ by  taking!^  pfomissoiy: 
note^  eontit|T7  ta  the  poticgr/  of .  the:  acit  :  The  cato  jn^ 
the  King^s  Bench  propeedsion  the  iriie  grbiind»,  and  is 
in  pokit  for  di^  Defendant 

&i;RR09!Oli  J^  and  GksxuBiJ.  conduiring^i  ' 

.  •    TheSaile^wiss  mlide  Afcaojiwtei 
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1825* 


Short,  Assignee  of  the  Sheriff  of  Lincolnshire,      Feb.  4. 

V.  Hubbard  and  Others. 

QN  the  7th  of  April  1824,  the  Plaintiff  distrained  on  The  Court  re- 

HtMard  for  4/.  1 7s.  6rf.,  half  a  year's  rent,  due  to  ^"ff^  '^  '** 

,  aMde,  on  mo- 

Plaintiff,  as  trustee   under  the  will  of  Ann  Grantham,  tion,  an  exe- 

Goods  were  taken,  and  specified  in  the  notice  of  distress  cu^on  «*  ^^ 
..11         r  1  1 7  action  on  a 

to  the  value  of  11;.  replevin  bond, 

On  the  8  th  Hubbard  executed  a   replevin  bond  for  upon  an  ob- 

100/.,  in  the  condition  of  which  these  goods  were  enu- J*^^'*'^'.*' ^^* 

-  P^'ocecdings, 

merated,  and  thereupon  obtained  a  warrant  for  replevy-  which  might 
ing  them.  ha^e  been 

On  the  9th,  the  Plaintiff  gave  Hubbard  notice  that  ;u^3j.nicnt. 
the  above  distress  was  abandoned,  and  made  a  second 
distress  for  50/.,  being  five  years*  rent-charge  due  to  the 
Plaintif!^  as  trustee  under  the  above-mentioned  will,  and 
the  notice  of  distress  specified  the  goods  taken  under  the 
former  distress,  together  with  some  others. 

But  under  the  warrant  of  replevy  the  goods  taken 
upon  the  first  distress  were  redcdivered  to  Hubbard^  and 
no  further  proceedings  were  taken  on  the  second  dis- 
tress. 

A  plaint  was  entered  on  behalf  of  Hubbard  at  the 
first  county  court  afler  the  execution  of  the  replevin 
bond,  which  plaint  Short  removed  into  this  court  by  re. 
Ja.  lo. 

Hubbard  having  omitted  to  enter  an  appearance,  Short 
took  an  assignment  of  the  replevin  bond,  sued  on  it,  and 
having  obtained  judgment  on  demurrer,  issued  B,Ji.fa.^  on 
which  he  levied  50/.,  as  arrears  of  rent  alleged  to  be  due 
at  the  time  of  making  the  distress,  besides    35/.  12^. 

Vol.  II.  I  i  taxed 


446 


1825. 


Short 
Hubbard. 


CASES  IN  HILARY  TERM 

taxed  costs  of  the  action,  costs  of  distress,  re.  fa,  lo^ 
judgment,  and  Ji*fa, 

Vaughan  Seijt.,  upon  affidavit  of  these  facts,  had  ob- 
tained  a  rule  nisi  for  setting  aside  this  execution  as  irre- 
gular, upon  the  ground  that  the  bond  was  given  for  the 
prosecution  of  a  replevin  on  a  distress  made,  for  an  al- 
leged arrear  of  only  4/.  175.  6d,  rent,  and  not  on  the 
subsequent  distress  for  the  allied  arrear  of  50/.;  and 
that,  therefore,  the  PIainti£P  was  not  entitled  under  the 
execution  to  levy  for  any  other  rent  than  4/.  17s.  Sd. 

Taddy  Seijt,  who  shewed  cause,  relied  on  the  dear 
law,  that  a  party  may  distrain  for  one  rent,  and  avpw  fi>r 
another  {a) ;  but 

Vaughan  insisted  that  this  could  not  apply  to  cases 
where,  as  in  the  present  instance,  the  first  distress  on 
which  the  bond  was  given,  had  expressly  been  aban- 
doned ;  so  that  in  fact  the  plaint  in  that  distress  need 
never  have  been  proceeded  in,  and  there  was  nodiing  to 
which  the  bond  applied* 

The  Court,  howevef,  thought,  that  with  whatever 
effect  this  might  have  been  urged  as  a  ground  for  settn^ 
aside  the  proceedings  at  an  earlier  stage,  it  did  not  au- 
thorise them  to  disturb  an  execution  warranted  by  a 
regular  judgment,  and  accordingly  the  rule  was 

Dischaiged. 


(a)  Bac.  Mr.  RepUvifif  K. 
Gtvimiett  v.Pifil/ipJt  3  T.  R,  645. 
CrawtJberv.  Ramsbottomy  7  T,R, 


658.      Etberton  y.  PapplemM% 
I  EasU  I4«« 
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1^25. 


Moody  and  Catherine  his  Wife  v.  King.  p^^*  7- 


(^)N  the  4th  March  1802,  William  Frost  the  younger  Devise  of  all 

and  Catherine  Moody,  the  female  Plaintiff,  inter-  J^'^J'^r^^ 

married.     C  Moody  continued  the  wife  of  W*  Frost  till  and  his  heirs 

his  death.     William  Frost  the  elder,  the  fether  of  W.  F.  f«f  «^'''    . , 

ichanred  with 
the  younger,  was,  at  the  time  of  making  his  will,  and  ^^  annuity;) 

continued  thereafter  till  the  time  of  his  death,  seised  in  ^^^  >f  ^-  ^• 

fee  simple  of  the  manor  of  Brinkley,  otherwise  Brinkley  ^^^^^  ^^^ 

Hall,  in  the  parishes  of  Brinkley,  Weston,  WiUingham,  said  estate  is, 

and  Carlton,  in  the  county  of  Cambridge,  and  of  divers  ®J  ^*^**** 
1  ,  ,      -    .      ,  .  ,  ox  WmF,,  to 

houses  and  lands  m  the  same  parishes.  become  die 

On  the  6th  of  April  1805,  W.  F.  the  elder  duly  made  property  of 
and  published  his  last  will  and  testament  in  writing,  j^^  robiect  to 
eKecuted  and  attested,  to  pass  freehold  estates,  in  the  such  legacies 
words  following:   "  L  W.  F^  give  and  bequeath  to  my  ?•  ^*^*  ^y 
son  W.  F.  and  his  heirs   for  ever,  all  my  houses  and  younger 
lands,  with  all  their  appurtenances  thereunto  belonging;  branches  of 
also  I  give  to  my  well-beloved  wife,  Rebecca  Frost,  the      f^p  ^j^^ 
amp. of  100/.,  of  good  and  lawful  money,  yearly  and  was  seised 
efiery  year  during  her  natural  life,  to  be  paid  her  by  the  ^^^^  the  will, 
aforesaid  W.  F.  half-yearly  out  of  the  estate ;  and  if  the  having  died 


W.  F.  should  have  no  children,   child,  or  issue^  without  itsue : 
tbe  said,  estate  is,  on  the  decease  of  the  said  W.  F.,  to  prop^  was 


become  the  property  of  the  heir  at  law,  subject  to  such  subject  to 

dower  f 
widow. 


kgacies  as  he  the  said  W.F.  may  leave  by  will  to  any  of  dower  for  his 


the  younger  branches  of  the  family." 

W.  F.  did  not  revoke  nor  alter  his  said  will,  and 
died  on  the  25th  August  1807,  leaving  Rebecca  his  wife, 
since  deceased,  and  W,  F.  the  younger,  the  devisee, 
him  surviving;  and  upon  the  death  of  fT.  JP.  the  elder, 
W.  F.  the  younger  took  possession  of  the  manor,  houses, 

I i  2  and 
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1825*       and  lands  -so  devised  to  him,   and  continued   seised 

Moody       thereof  or  of  part  thereof,  and  of  land  allotted  to  }V.  F. 

V,  the  younger  by  the  commissioners   under  an   act  of 

^NG,        parliament  for  inclosing  the  parish  of  Brinkley^  in  lieu 

of  the  remainder  thereof,  under  the  will,  till  bis  death. 

On  or  about  the  26th  October  1818,  W.  F.  the  younger 

died,  and  left  C  Moody  his  widow  and  Rebecca^  the  wife 

of  Bobert  Kingy  his  heiress  at  law  him  surviving.     The 

manor,  houses,  and  lands  were  subject  to  one .  or  more 

long  term  or  terms  of  years,  created  by  W.  F.  the  elder, 

or  some  former  owner  thereof,  which  were  at  the  time  of 

argument  vested  in  some  person,  in  trust  for  the  persons 

entitled  to  the  inheritance. 

After  the  death  of  W.  F.  the  younger,  Bobert  King 
and  his  wife  obtained  a  verdict  in  an  action  of  ejectment, 
which  they  brought  against  C  Moody^  then  (7.  JPVios^ 
widow,  and  in  June  1820  they  were  put  into  possession 
of  the  said  manor  and  other  hereditaments  devised. 

In  Trinity  term,  1  G.  4.,  King  and  his  wife  conveyed 
the  estates  by  fine,  to  Bobert  William  King^  the  Ddend- 
ant  in  fee  simple. 

The  Plaintiffs  intermarried  in  1821,  and  filed  their 
bill  in  Chancery,  for  a  discovery  and  an  account  of  the 
rents  and  profits  of  the  estates,  and  to  have  dower  as« 
signed  thereout  to  C.  Moody^  as  the  widow  of  W.  F.  the 
younger. 

To  this  bill  the  Defendant  filed  a  demurrer. 

On  the  12th  May  1824,  the  demurrer  came  on  to  be 
heard  before  the  Vice-Chancellor,  when  he  directed  the 
above  case  to  be  stated  for  the  opinion  of  the  Court  of 
Common  Pleas  upon  the  question. 

Whether  the  Plaintiff,  Catherine^  was  entitled  to 
dower  out  of  the  estate  which  W.  F.  the  younger  took 
in  the  hereditaments  mentioned  in  the  virill  of  his  father, 
W.  F.  the  elder  ?    And  now, 


Wilde 


Moody 
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'    Wilde  Seijt,  for  the  Plaintiffs,  relied  on  the  case  of        1825. 

Buckvoorth  v.Thirkell  (a),  and  the  authorities  there  cited, 

as  decisive  of  the  question,  and  not  distinguishable  from 

the  present  case.     Btickvoorth  v.  ThirkeU  had  been  con-        Kino. 

firmed  by  the  decision  in  Gooderwugk  v.  Gooderiough^  as 

referred  to  in  Mr.  Preston's  work  on  abstracts,  vol.iii.  372. 

Cross  Serjt,  contra^  after  referring  to  Mr.  Butler's 
note  on  the  subject,  at  241  Co,  Lit^  argued,  that  Wtl- 
Ham  Frost  tne  younger  took  the  land,  subject  to  a  con- 
dition which  was  to  determine  the  fee;  and  that  the  fee 
having  determined  pursuant  to  this  condition,  there  was 
no  longer  any  estate  on  which  the  claim  to  dower  could 
attach.  The  estate  which  the  Defendant  took  never  was 
the  estate  of  tViUiam  Frost  the  younger,  and  it  was  only 
out  of  his  estate  that  the  Plaintiff  could  be  dowable. 
[^Best  C.  J.  Suppose  an  estate  tail  to  A.^  remaiitder  in  tail 
to  jB.  :  —  on  failure  of  issue  by  A,y  B.  takes  a  new  estate, 
and  yet  it  would  be  subject  to  dower  for  the  widow  of  A."} 
That  is  the  only  case  of  a  new  estate  on  which  dower 
would  attach ;  it  is  an  exception  to  the  general  rule,  for 
which  exception  there  are  reasons  which  do  not  apply 
to  the  present  case.  The  estate  which  jy.  Frost  the 
younger  took  is  a  new  species  of  inheritance  not  known 
to  the  common  law,  and  which  has  never  been  expressly 
held  to  be  subject  to  dower ;  for  the  icase  of  Buckworth 
V.  ThirkeU  is  a  case  touching  curtesy,  and  has  not  been 
esteemed  an  authority  of  the  highest  order.  The  wife 
is  dowable  only  where  the  whole  inheritance  was  at  the 
husband's  disposal;  but  under  the  statute  de  donis  a 
tenant  in  tail  has  always  the  power  to  make  tlie  pro- 
perty absolutely  his  own,  by  means  of  a  fine  atid  re- 
covery, and  to  defeat  the  succeeding  estate.  W.  Frost's 
interest,   therefore,  was  very  different  from  that  of  a 

(a)  3  B.  tif /*.  6s%>  note. 

I  i  3  tenancv 
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lB26k  tenancy  in  tail  or  a  conditional  fee  at  common  lavr,  both 
of  which  estates  the  tenant  in  possession  had  the  power 
of  making  absolute,  and  of  defeating  any  remainder: 
W.  Frost  had  only  an  estate  upon  condition,  and  could  in 
nowise  afiect  the  estate  in  remainder.  But  dow^  out 
of  an  estate  tail  is  of  itself  an  exc^Uon  from  a  general 
rule,  and  exceptions  are  bari*en  and  cannot  be  applied 
to  other  cases ;  the  policy  of  the  law,  too,  is  at  present 
un&vourable  to  any  extension  of  the  incident  of  dower. 
In  Bay  v.  Pung  (a),  in  which  all  the  authorities  on  the 
subject  were  examined,  it  was  holden  that  an  estate  in 
fee  to  the  use  of  ^.  B.  until  appointment^  was  not  sub- 
ject, after  appointment,  to  dower  for  the  widow  oi  AmB* 
In  like  manner  JVl  Frosts  estate  in  fee  ought  not  to  be 
subject  to  dower  for  his  widow,  after  the  determinatiaD 
of  the  estate,  by  his  djring  without  issue.  In  the  present 
case,  too,  there  is  an  outstanding  term ;  so  that  if  she 
obtains  judgment  of  dower,  it  must  be  with  a  cesset  exe- 
cutio. 

Wilder  ill  reply.  The  pow^*  which  a  tenmit  in  tail 
has  to  convert  his  estate  into  a  fee  is  an  accident  of  the 
estate,  and  not  the  cause  of  dower,  which  attaches  be- 
cause the  husband  has  once  been  seised  of  the  inherit- 
ance ;  the  case  of  an  estate  tail,  therefore,  is  stricdy 
analogous  tp  the  present.  Bay  v.  Pung  only  shews  that 
a  purchaser  under  an  appointment  takes  by  virtue  of  the 
original  deed  of  conveyance,  which  by  giving  the  estate 
at  once  to  the  purchaser,  prcetermits  the  intermediate 
appointor,  leaving  nothing  on  his  part  to  which  the  right 
of  dower  can  attach.  BucloDorth  v.  Thirkell  is  refeircd 
to  by  Holroyd  J.  in  Doe  v.  Timins  (h)  as  a  case  of  autho- 
rity. 

Best 
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Best  C.  J.    Lord  Alvanfy  does  not  seem  to  Itpprbve       1825* 
the  decision  of  Lord  Mans/leld  in  Buckworth  v.  Thir* 
keUs  and  according  to  his  Lordship's  account  of  it,  tlie 
case  made  a  noise  in  Westminster  Hall  at  the  time  the 
judgment  was  given.    The  great  respect  I  feel  for  Lord 
jilvanfy  and  the  bar,  is  such  as  to  make  me  pause  before 
I  make  up  my  mind  as  to  the  certificate  that  should  be 
sent  to  the  Vice  Chancellor.    I  must,  however,  be  per- 
mitted to  say,  that  after  a  decision  of  the  Court  of  Kmg's 
Bench,  which  was  much  considered  before  it  was  pro- 
nounced,  has  remained  unimpeached  for  more  than 
forty  years,  and  has  been  confirmed  by  the  case  of 
Goodenough  v.  Goodenough^  we  ought  not  to  overturn 
it,  unless  it  establishes  a  rule  productive  of  injustice 
and    inconvenience.      Whatever   conveyancers   might 
have  thought  of  the  case  when  it  was  first  decided,  they 
have  since  considered  it  as  having  settled  the  law,  and 
it  would  be  productive  of  much  confusion  to  unsettle 
it  again.     A  woman  by  marriage  not  only  surrenders 
to  her  husband  the  personal  property  of  which  she  is 
then  possessed,   and  profits  of  her  real  property,  but 
also  her  capacity  of  acquiring  property  during  her  co- 
verture ;    she   has,    therefore,  an  equitable  claim  to  a 
provision  out  of  her  husband's  property  on  his  death. 
Before  trusts  were  introduced,  and  real  estates  were 
devisable,  dower  was  the  only  mode  by  which  a  pro- 
vision could  be  made  for  a  married  woman :  if  the  hus- 
band did  not  specially  endow  her  at  the  time  of  mar- 
riage^ as  by  dower  ad  ostium  ccclcsia:^  the  law  in  its 
justice  gave  her  a  Uiird  of  the  estate  of  which  he  died 
seized,  for  her  life.     A  more  suitable  maintenance  may 
now  be  secured  to  her  by  settlement ;  but  if  the  hus- 
band omits  to  make  a  settlement,  or  the  parties  were 
at  the  time  of  the  marriage  poor,  and  afterwards  by 
industry  or  good  fortune  he  acquires  an  estate,  she^ 
whose  fate  is  united  to  his  for  worse  and  better^  cannot 
have  a  proper  allowance  better  secured  to  her,  if  the 

I  i  4  husband 


Moody 
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husband  should  be  indbposed  to  do  what  is  just,  than 
by  the  law  of  dower* 

If  there  is  any  right  that  ought  to  be  favoured  in  a 
Kmo.  court  of  justice,  it  is  the  widow's  right  to  an  independent 
maintenance :  but  this  right  is  to  be  attempted  to  be  got 
rid  of  by  a  technical  argument,  by  a  mere  quibble  on 
words,  it  is  admitted,  that  when  an  estate  in  fee  b 
given  to  a  man  if  he  has  children,  his  wife  will  be  en* 
titled  to  dower,  although  he  has  no  child ;  but  it  is  in- 
sisted, that  if  an  estate  in  fee  be  given  him  wilAout  any 
such  condition,  and  it  is  afterwards  added,  that  if  he 

has  no  children  at  the  time  of  his  death  then  the  estate 

• 

shall  go  to  A.  JB.,  his  wife  is  not  dowable.  This  dis- 
tinction is  unworthy  of  a  science  which  is  to  settle  equi- 
tably the  rights  of  the  subjects  of  this  countiy.  The 
rule  of  law,  as  given  us  by  Littleton^  is  simple  and  just. 
(Sec.  53.)  ^^  When  the  husband  is  seized  of  such  an 
estate  in  tenements,  &c.  so  as  by  possibility  it  may  hap- 
pen that  the  wife  may  have  issue  by  her  husband,  and 
that  the  same  issue  may  by  possibility  inherit  the  saroe 
tenements  of  such  an  estate  as  the  husband  hath,  as  heir 
to  the  husband  of  such  tenements ;  she  shall  have  her 
dower,  otherwise  not" 

The  children  of  William  Frost  must  have  inherited 
an  estate  in  fee  simple  indefeasible,  had  any  survived 
him,  and  the  executory  devise  would  have  been  at  an 
end :  tlie  case  of  his  widow  comes  within  the  rule  in 
Littleton.  It  would  be  a  strange  anomaly,  that  the  widow 
of  one  whose  issue  can  only  be  tenants  in  tail,  should 
be  dowable ;  and  she  whose  children  would  be  tenants 
in  fee  by  inheritance  from  their  father,  should  not.  It 
has  been  said  at  the  bar,  that  the  widows  of  tenants  in 
tail  were  dowable,  because  such  tenants  might  enlarge 
their  estates  into  fee  simple.  This  cannot  be  the  rea- 
son, because  from  the  time  of  the  passipg  the  statute 
de  donis  until  the  introduction  of  recoveries^  which  was 
not  earlier  than  Edward  the  3d,  or,  as  soQie  say,  than 

Edward 
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Edward  the  4th,  estates  tail  could  not  be  enlarged. 
There  is  no  doubt,  also,  that  when  estates  in  fee  simple 
conditional  were  first  introduced,  they  were  perpetual 
entails,  and  yet  the  wives  of  the  tenants  were  dowable. 

It  has  been  said  at  the  bar,  that  if  you  hold  that 
Catherine  Moody  is  entitled  to  dower,  you  must  take 
it  out  of  the  estate  of  the  person  who  has  the  executory 
devise,  to  whom  she  is  a  perfect  stranger :  this  is  not 
so ;  dower  is  part  of  the  estate  of  the  husband,  as  it  is 
a  part  of  tenant  in  tail's  estate,  who  dies  without  issue^ 
and  not  of  that  of  the  remainder  man. 


The  following  certificate  was  afterwards  sent : 
We  have  heard  this  case  argued  by  counsel,  and  are 
of  opinion,  that  the  Plaintiff,  Catherine^  is  at  law  en- 
titled to  dower  out  of  tlie  estate  which  the  said  William 
Frost  the  younger  took  in  the  hereditaments  mentioned 
under  the  said  will  of  his  father,  William  Frost  th^  elder, 
with  a  cesset  executio  during  the  terms. 

W.  D.  Best, 
J.  A.  Pakk, 

J.    BURROUGH, 

S.  Gaselee. 


Thomas  v.  Jackson. 


Feb.  8. 


'T'HE  declaration  upon  a  slander  contained  thirty-three  An  application 

counts,  many  of  them  varying  only  in  an  immaterial '®  '^^^  ^^ 

word  or  two  from  tlie  others,  and  many  of  them  stating  counts  should 

only  words  not  actionable.  b«  n^dc  be- 

fore they  are 
engrossed  on 
Vaughan  Serjt.  obtained  a  rule  nisi  for  striking  out  record. 

several  of  these  counts  as  unnecessary ; 


Bosan- 
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Bosanquet  Serjt.  shewed  cauise,  on  the  ground  that 
the  application  came  too  late.  The  Plaintiff  had 
declared  with  brevity  in  Michaelmas  term  1828.  la 
Hilary  term  1824  the  Defendant  pleaded  a  justificationy 
when  the  Plaintiff  obtained  leave  to  amend,  not  adding 
any  new  cause  of  action,  and  delivered  a  declaration  of 
thirty  counts.  In  Trinity  term  1824  the  Defendant 
pleaded  again  nearly  the  same  pleas  as  before.  Tbf 
Plaintiff  took  issue  on  the  pleas  and  gave  notice  for  trial 
at  the  ensuing  assizes,  when  he  entered  the  cause,  but 
afterwards  withdrew  the  record. 

In  Michaelmas  term  last  Defendant  obtained  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit,  which  was 
disdiarged,  on  a  peremptory  undertaking  to  try  at  the 
next  assizes. 

la  January  1825  the  Plaintiff  obtained  an  order  to 
amend  his  declaration,  by  adding  three  more  counts, 
and  the  Defendant  had  a  rule  to  plead  de  naooy  whkh 
before  he  pleaded  again. 


Bosanquet  now  offered  to  strike  out  any  of  the  counts, 
upon  the  Defendant's  undertaking  not  to  take  any  ad- 
vantage, if  at  the  trial  they  should  be  found  necessary ; 
but  this  offer  was  rejected,  and 

Vaughan  contended,  that  after  the  rule  to  plead  de 
naooj  the  Defendant  was  in  the  same  situation  as  if  he 
had  made  this  application  when  the  declaration  was  first 
delivered. 


r 

The  Court,  however,  thought  otherwise ;  and  con- 
sidering that  the  object  of  applications  to  strike  out  un- 
necessary counts  was  to  save  the  «xpence  of  having  them 
engrossed  on  record,  they  held,  that  under  the  above 
circumstances,  the  present  implication  came  too  late, 
and 

Discharged  the  rule  with  costs. 
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West  and  Another,  Assignees  of  Price,  a         ^'*-  8. 

Bankrupt,  v.  Pbyce. 

^^N  the  27th  of  November  last,  judgment  as  in  case  of  Tbe  costs  of 
a  nonsuit,  was  entered  up,  in  an  action  which  had  jodgment  as 
been  commenced  by  the  bankrupt  before  his  bankruptcy,  nonsuit,  en- 
against  the  Defendant,  and  in  which,  after  having  with-  tered  op 
drawn  the  record  at  a  previous  sitdngs,  he  had  on  the  ^^^ff  aftw 
10th  of  November  obtained  time  to  enter  the  issue.  he  has  become 

On  the  22d  of  the^same  month  he  became  bankrupt,    bankropi,  c^ 
At  a  sittings  in  this  term  the  bankrupt's  assignees  ob-  agaisft  the 
tained  a  verdict  in  the  present  action.  coits  of  m 

The  Defendant's  costs  in  the  former  action  not  hav-  J|^^5 
ing  been  paid,  assignees 

Pell  Sent,  had  obtained  a  rule  nisi  to  set  them  off  J?*?"^  *^*. 

Denndaiit  in 
against  the  costs  in  this  action,  and  ^  ^Mmr 


actioii* 


Faughan  Seijt.  was  to  have  shewn  cause,  but  the 
Court  called  on  Pell  to  support  his  rule.  He  urged  that 
these  costs  were  proveable  under  the  bankrupt's  com* 
mission  ( fVcUts  v.  Hunt)  (a) ;  and,  therefore,  ought  to  be 
set  off  agunst  any  claim  made  by  tbe  assignees  against 
the  Defendant,  especially  as  it  was  through  the  bank- 
rupt's own  delay  that.the  judgment  as  in  case  of  a  non- 
suit, had  been  retarded  to  a  period  subsequent  to  the 
bankruptcy. 

But  the  Court,  though  they  expressed  themselves 
willing  to  carry  the  practice  of  setting  off  costs  as  fitr 
as  it  could  possibly  be  allowed,  thought  that  this  was  a 

(fl)  I JB.  e^  P.  134* 

case 
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IS26»  case  to  which  they  were  not  warranted  in  extending  it, 
either  by  precedent  or  justice;  that  whetlier  the  costs  of 
the  nonsuit  were  or  were  not  proveable  under  the  bank- 
rupt's commission,  there  was  nb  mutual  credit  between 
the  Defendant  and  the  bankrupt's  assignees,  nor  were 
the  parties  in  the  two  actions  the  same ;  they  therefore 

Discharged  the  rule. 


Feb.Z. 


Press  v.  Parker. 


Devise  to         H^RESPASS    for    breaking  into  a  closet  and   coal 

^'^c'^i'^tf  ceUar,  which   the   Plaintiff  and  Defendant  bodi 

nay  frediold 

mesfuage*  claimed  under  the  will  of  William  Press,  tlie  Plaintiff's 

wfaer^  he  fiither. 

and  to  ^/*.         ^^^  several  devises  were  as  follows:   **  I  give  and 

of  <<  all  my  devise  to  my  eldest  son  JRobeti  Press,  (the  Plaintifl^)  all 

freehold  me*-    ^j^^^^  ^y  freehold  messuafi^e  or  tenement  situate  in  the 

suage  now  in  ^        ,     "^  ... 

the  occupation  parish  of  the  Hob/  Trimty,  in  dtnbridge,  wherein  he  now 

of  EJ  lives,  with  the  yard,  back  estate  and  premises  thereto  be- 

A  coal  eel* 
lar  within  the  longing,  part  of  which  is  now  in  my  own  occupatioDi 

boundary  of     and  other  part  tliereof  is   in   the  occupation   of  Mr. 

•  \i^^^^  ^  Chapel  and  Mr.  Moore,  to  hold  the  said  messuage  or 

tionof  £.  had  tenement,  hereditament,  and  premises,  with  tlieappur- 

alwaysbeen  tenances  thereunto  belonging,  unto  my  said  son,  bis 
usedy  and  was,  o    o'  j  » 

at  the  time  of  heirs,  and  assigns.  .  . 

the  wiU,  en-  «  Also  I  give  and  devise  unto  my  eldest  daughter 
rt^  m^uaee  ^^^  Parker,  (wife  of  Defendant,)  all  that  ray  freehold 
in  which  ILP»  front  messuage  or  tenement  in  King-street,  in  the  said 
1r^'  ^6^*    parish   of  the  Holy  Trinity,  with   the  appurtenances 

migh  be         thereto  belonging,  now  in  the  occupation  of^. — y 

given  of  that  Edwards,  with  a  right  of  way  and  passage,  from  time  to 
the  coal  cellar  ^^^^^  ^^^  ^^  ^'  times,  into,  out  of,  and  from  the  yard 
pasted  to  JR.  P.  adjoining  to  the  same,  and  the  use  of  the  pump  and 

privy 
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privy  being  in  the  said  yard.     To  hold  the  said  mes-        1825. 
suage  or  tenement,  and  hereditaments  with  the  appur- 
tenances thereunto  belonging,   unto  my  said  daughter 
for  and  during  her  natural  life." 

At  the  trial  of  the  cause  before  the  Chief  Baron, 
Cambridge  Summer  assizes  1824*,  it  appeared,  that 
Plaintiff  and  Defendant's  houses  joined  each  other,  the 
devisor  having  purchased  the  premises  in  1791,  and 
having  built  the  house  occupied  by  the  defendant 

From  the  year  1791,  till  within  about  five  years 
previous  to  the  trial,  the  Plaintiff's  house  had  been 
occupied  by  the  devisor,  and  from  that  time  to  the 
present  by  the  Plaintiff;  during  the  whole  period,  the 
devisor  and  the  Plaintiff  had  occupied  the  coal  cellar 
in  question,  to  which,  though  it  was  within  the  boundary 
of  the  Defendant's  house,  ^lere  was  no  approach  but  on 
the  Plaintiff's  side. 

The  Defendant  was  about  to  call  witnesses  to  shew 
that  the  coal  cellar  was  within  the  ambit  of  his  house,* 
but  the  Chief  Baron  said  such  testimony  would  be 
useless,  because,  admitting  the  fact,  he  thought  that 
the  will  would  pass  to  the  Plaintiff  whatever  was  in  his 
occupation  at  the  time  of  publishing  the  will ;  and  he 
told  the  jury,  that  the  only  question  for  them  was  the 
fact  of  occupation. 

A  verdict  having  been  found  for  the  Plaintiff, 
Wilde  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  Defendant's  witnesses  had  been  im- 
properly excluded,  and  that  the  direction  to  the  jury 
was  wrong.  ^ 

Taddy  Serjt.  w^  now  to  have  shewn  cause,  but  the 
Court  called  on  Wilde  to  support  his  rule.    He  urged, 

That  the  statement  in  the  will  with  regard  to  oc- 
cupation, was  only  matter  of  description,  and  that  no 
more  passed  than  belonged  to  the  frediold ;  whether 
the  coal  cellar  was  parcel  of  the  freehold  was  a  question 

of 


^Br  CASES  IN  HILARY  TERM 

1825.       of  laW|  depending  on  the  point  whether  or  not  it  was 

^  ^  within  the  boundary  of  the  freehold,  and  not  a  matter 

V.  of  fiict  depending  on  the  mere  circumstance  of  occq- 

Parkbr.      padon ;  that  a  reference  to  the  occupation  at  tfie  time 

of  the  will  would  not  limit  or  extend  the  amount  of  die 

devise ;  Paul  v.  Pmd  (a),  Ooodtitle  v.  Soidhem  (6),  Doe 

dem.  Braame  v.  Greenir^{c\  Dawn  v.  Datin  {d):  and  that 

separation  or  union  of  enjoyment  was  not  a  pregnant  fiict 

from  which  the  court  could  determine  what  was  intended 

to  pass  by  the  devise. 

Best  C.  J.  If  1  felt  that  the  judgment  which  I  am 
now  about  to  pronounce  could  interfere  with  any  of  the 
cases  which  have  been  cited  on  the  part  of  the  Defend- 
ant)  I  should  pause  before  I  came  to  a  determmatien  on 
this  question ;  but  there  is  not  one  of  them  which  can  be 
considered  at  variance  with  the  Plaintiff's  claim.  In 
Doe  dem.  Browne  v.  Greenings  the  testator  devised  all  his 
estate  '*  in  any  lands,  tenements,  and  hereditaments  at 
Coscmnb.**  The  question  was  the  same  as  in  Doe  dewL 
Chidiester  v.  Oxenden.  {e)  In  both  cases  there  was  a  local 
description  of  property,  by  which  it  was  clear  that  the 
testator  intended  nothing  to  pass  which  was  out  of  the 
boundary  of  the  description,  and  all  that  the  court  de- 
cided, was,  that  evidence  should  not  be  admitted  to  give 
a  different  sense  to  a  word  properly  denodng  local  de- 
scripdon.  In  Paul  v.  Paid^  where  one  had  devised 
lands  by  the  description  of  liis  farm  at  Bevington^  in  the 
tenure  fmd  occupation  of  J.  5.,  in  whose  lease  there  was 
an  exception  of  the  woods  and  timber,  it  was  held  by 
Lord  Mansfield  that  the  woods  and  timber  passed  under 
the  will,  die  words,  **  in  die  tenure  and  occupation  of 
J.  &,**  being  only  words  of  additional  description,  after 

(a)  iW.BL%ss.  (d)  J  Taunt.  $43' 

(b)  iM.  t2f  5.499.  [e)  3  Taunt.  147. 

the 


{b)  xlf.  t2f5.499. 


0. 
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the  property  had  been  sufficiently  designated  by  the  1825. 
words,  ^<  at  BeoingUmJ*  In  Domi  v.  Dawn^  the 
question  was,  whether  land  which  had  be^i  separ* 
ated  from  a  farm  for  the  convenience  of  the  lessor,  PARifflL 
would  pass  under  a  devise  of  the  farm.  In  that 
case^  the  lease  was  of  itself  the  strongest  evidence  to 
shew  of  what  the  farm  consisted ;  for  the  land  in  dis- 
pute was  excepted ;  which  proved  that,  but  for  the  ex- 
ception, it  would  have  passed  under  a  demise  of  the 
&rm.  GoodtUle  v.  Southern  is  a  decision  adverse  to 
the  Defendant  The  devise  there,  was,  of  ^^  all  my 
&rm,  called  Tr(^ues  Farm^  now  in  the  occupation  of 
A.  CUy  s"  and  evidence  was  lulmitted  to  shew  that  the 
testator  had,  in  a  notice  to  quit,  applied  the  name  .of 
TVogues  Farm  to  two  other  closes  besides  those  which 
were  in  the  possession  of  A.  Cley.  Lord  EUenborough 
says,  *^  Parcel  or  no  parcel  is  always  a  question  of  evi- 
dence for  a  jury ;  and  in  the  same  mann^  it  was  com- 
petent to  shew  here,  if  there  was  any  doubt,  that  the 
two  closes  were  parcel  of  Trogues  Farmj  by  which  name 
the  thing  devised  was  sufficiently  ascertained.  The 
testator  certainly  contemplated  these  closes  as  parcel  of 
Ih^ues  Farm  when  he  gave  the  notice  to  quit.  That  is 
clearly  an  exposition  of  the  description  which  he  used 
in  his  will.  As  to  the  argument,  that  the  words  of  the 
devise  are  satisfied  by  applying  them  to  the  &rm  in 
Claims  occupation,  and  therefore  cannot  be  extended  to 
the  closes  in  question ;  it  may  be  answered,  that  if  these 
doses  were  parcel  of  Trogues  Farm,  the  word  *^  all**  in 
the  devise  would  not  be  satisfied  without  including  them* 
The  testator  was  mistaken  as  to  the  person  in  whose 
occupation  the  two  closes  were ;  bat  the  devise  is  suffi- 
ciently comprehensive:  it  is  dear  that  he  meant  to  pass 
all  which  was  called  Trogues  Farm,  which  is  a  plain  and 
certain  description ;  and  that  the  defective  description 
of  the  occupation  will'  not  alter  the  devise."  It  was 
holden,  therefore,  to  be  entirely  a  question  of  evidence ; 

and 
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1825*  and  evidence  has  been  let  in  here,  to  shew  the  state  of 
the  property  at  the  time  of  the  devise,  which  was  the 
real  point  to  be  determined.  If  the  second  devise  had 
stood  alone,  the  words,  *^  all  my  freehold  tenement  in. 
the  occupation  of  Sdwards**  might  have  carried  the 
whole  dwelling,  and  ^^  the  occupation  of  Edwards*'  have 
been  deemed  mere  words  of  descripdon.  But  we  must 
look  to  the  whole  will,  and  the  situation  of  the  testator 
at  the  time  of  making  it,  and  then  the  evidence  which 
has .  been  admitted  becomes  of  the  utmost  importance. 
The  testator,  who  was  owner  of  both  the  houises,  was 
entitled  to  divide  them  as  he  pleased.  In  the  first 
clause  of  the  will,  he  says,  ^^  I  give  and  devise  to 
my  eldest  son  Robert  Press^  (the  Plaintiff,)  all  that  my 
freehold  messuage  or  tenement,  situate  in  the  parish 
of  the  Holy  Trinity,  in  Cambridge^  wherein  he  now  Uves, 
with  the  yard,  back  estate,  and  premises  thereto  belong- 
ing, part  of  which  is  now  in  my  own  occupation,  and 
other  part  thereof  is  in  the  occupation  of  Mr,  Chapd 
and  'Mr,' Moore,  to  hold  theisaid  messuage  or  tenementf 
hereditainents  and  premises,  with  the  appurtenances 
thereupto  belonging,  unto  my  said  son,  his  heirs  and 
assigns."  If  we  stop  here,  and  find  that  tlie  devisee 
and  testator,  when  in  possession  of  the  house,  had  used 
the  coal  cellar,  no  one  can  doubt  that  it  was  intended 
the  coal  cellar  should  pass.  But  he  goes  on  and  de- 
vises,' **  Also  I  give  and  devise  unto  my  eldest  daughter 
Ann  Parker f  (wife  of  Defendant,)  all  that  my  freehold 
front  messuage  or  tenements  in  King-street,  in  the  said 
parish   of   the    Holy  Trinity,  with  the  appurtenances 

thereto  belonging,  now  in   the  occupation   of — 

Edwards,  with  a  right  of  way  and  passage  from  time 
to  time,  and  at  all  times  unto,  out  of,  and  from  the 
yard  adjoining  to  the  same,  and  the  use  of  the  pump 
and  privy  being  in  the  said  yard.  To  hold  the  said 
messuage  or  tenement,  and  hereditaments,  with  the 

appur- 
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Appurtenances  thereunto  belonging,  unto  my  said  daugh-        1825. 
ter  for  and  during  her  natural  life."     Now,  where  two 
clauses  in  a  will  are  utterly  inconsistent  the  one  with 
the  other,  in  general,  the  latter  of  the  two  must  prevail ; 
but  the  court  must  make  both  clauses  available  wherever 
it  is  possible  to  do  so,  and  here  the  court  can  do  so, 
ifthe  words,  ^^  now  in  the  occupation  of  £^«xzr£&,"  are 
any  thing  more  than  mere  words  of  description.     Take 
them  as  words  of  quantity,  and  the  two  clauses  are  clear 
and  reconcileable.     But  there  are  other  words  which 
clearly  shew  that  the  testator  did  not  consider  he  had 
given  the  whole  house,  but  only  that  part  of  it  occupied 
by  Edwards^  for  he  has  specified  the  right  of  way  into 
the  yard,  and  the  use  of  the  pump  and  privy  there,  all  of 
which  would  have  passed  by  the  larger  words,  had  it 
not  been  clear  that  he  proposed  to  employ  them  in  a 
confined  sense.     The  testator  was  fiilly  aware  of  what 
he  was  doing,  and  intended  the  Plaintiff's  house  should 
be  taken  as  he  had  been  accustomed  to  enjoy  it.     With 
the  assistance  of  the '  evidence,  the  latent  ambiguity  is 
removed,  and  it  clearly  appears  that  the  coal-cellar  was 
to. go  with  the  Plaintiff's  house,  and  not  with  that  oc- 
cupied by  Edwards. 

BuRROUGH  J.  (a)  It  having  been  admitted  that  the 
cellar  in  question  was  within  the  boundary  of  the  De-» 
fendanfs  house,  there  is  no  ground  for  complaining  that 
evidence  on  that  point  has  been  improperly  rejected. 
At  the  time  of  making  the  wiU,  the  testator  had  divided 
the  property  in  question,  of  which  he  describes  one  part 
as  being  in  his  own  and  the  Plaintiff's  occupation,  and 
the  other,  in  the  occupation  of  Edwards^  and  he  clearly 
intended  to  dispose  of  it  in  the  way  it  was  then  occupied. 

(<z)  Park\l.  was  absent  at  Chambers. 

ITie 
Vol.  II.  K  k 
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1825.       The  description  of  the  second  taiement  shews  lo  de- 
monstration that  this  was  his  intention. 


PAUott.  Gaselee  J.    The  case  of  Doe  dem.  CUmmU  ▼•  CW- 

lins{a)  very  much  resembles  tlie  present.  There,  the 
testator,  who  was  tenant  for  years,  of  a  houses  gerdeD, 
stables,  and  coal-pen,  bequeathed  ^  the  haute  I  Ikm  m, 
and  garden,  to  H.  Clew^enii  ;*'  and  it  was  holden  the 
staUes  and  coal-pen  passed.  AMunti*  said,  ^tfae 
testator's  intention  i^^iears  to  have  been  to  give^  fay  die 
bequest  of  his  house,  every  thing  which  was  in  hia  oc- 
cupation, as  proper  and  convenient  for  the  oeenpation 
of  the  house.''  He  certainly  says,  he  should  have  doobtsd 
as  to  the  coal*pen  if  it  had  been  proved  to  bave  beta 
ever  annexed  to  any  other  tenement;  but  neither  of  the 
other  Judges  express  any  such  doubt. 

In  the  present  oase,  it  is  clear  that  the  lestalcM'  vsed 
the  cellar  in  question  for  his  own  purposes,  and  that  it 
continued  to  be  used  with  the  house  in  which  the  Raiii- 
liff  resided ;  he  then  gives  to  the  Plaintiff  vrfiat  die 
Plaintiff  occupied,  and  to  the  Defendant  what  Bimardi 
occupied,  and  those  two  occupations  make  up  the  vidiok 
property ;  there  cannot  be  a  clearer  case,  and  the  rule 
ivhich  has  been  obtained  must  be 

Discharged. 

(«)  s7\ir.498* 
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TiN6L£  V.  RosTON^  Executrix  of  Roston.  Fe&.  9. 

nPHE  Plaintiff  had  proTed  upon  his  own  oath,  and  re-  ^  ^^  ^  ^^' 

covered  against  the  Defendant  in  the  Sheffield  Court  ^"^  ^^^^ 

of  Requests  a  debt  of  61.  upon  her  failing  to  produce  a  court  of 

the  testator's  books,  pursuant  to  an  order  of  the  com-  ^°°^^°^^ 

fl  .  ,         ,  which  pro- 

missionersy  after  an  allegation  by  her  that  she  had  not  ceedi  equi- 

sufficient  assets  to  pay  the  debt  tabl^r,  ma^r  be 

The  Defendant  sued  out  a  writ  of  accedas  ad  curiam^  motiont 
upon  the  return  to  whieh>  the  foregoing  &ctB  appetiTed. 

Peake  Serjt.  who  now  shewed  cause  against  a  rule  nisi 
which  had  been  obtained  by  WUde  Serjt  to  set  aside 
this  writ,  endeavoured  to  distinguish  the  case  of  a  writ 
^accedas  ad  curiam  firom  that  of  a  writ  of  false  judgement 
(see  ante  Scott  v.  Bye  {a) ),  and  urged,  that  in  the  act  con- 
stituting the  SheffiM  court,  there  was  no  clause  giving 
the  oommissioners  jurisdiction  over  executors. 

But  the  Court  observing^  that  it  appeared  on  the  re- 
turn to  the  writ  that  the  proceedings  in  the  court  below 
were  of  an  equitable  nature,  refused  to  entertain  the  writ, 
and  made  the  rule 

Absolute. 

(«)  ^  Bingb.  344. 
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(IN  THE  EXCHEQUER  CHAMBER.) 


Ttb.  lo« 


Whitehead  v.  Greethah. 


Count  in  as" 
3umptiif  that 
PlaihtifThad 
retained  D^ 
fendantt  at 
his  request* 
to  lay  out 
700/*  in  the 
purchase  of  an 
annuity ;  that 
Defendant 
promised  to 
lay  it  out  se- 
curely; that 
Plaintiff  de- 
livered to  him 
the  money  for 
that  purpose* 
and  that  De- 
fendant laid  it 
out  insecurely: 
— Held*  after 
verdict*  that 
the  consider- 
ation for  the 
Defendant's 
promise  was 
sufficiently 
stated. 


TTRROR  fix>m  K.  B.  on  a  Terdict  in  an  actkxift  of 
assumpsit  against  the  Defendant  below,  for  fiulore 
in  an  undertaking  to  make  a  secure  investment  of  cer- 
tain money  deposited  in  his  hands  by  the  Plaintiff  bdow 
for  that  purpose. 

The  ground  of  error  was,  that  a  general  verdict  had 
been  given  by  the  jury  for  the  Plaintiff  below,  upon  the 
first  five  counts  of  the  iieclaration,  with  general  da- 
mages,  though  the  third  count  was  substantially  de- 
fective in  not  ailing  a  sufficient  consideration  for  the 
promise  and  undertaking  set  forth  in  diat  count,  which 
was  as  follows : 

Whereas  bdbre  the  mddng  of  the  promise  and 
undertaking  of  the  said  Defendant  hereinafter  men- 
tioned, to  wit,  on,  &c.,  at,  &c.,  the  said  Plaintiff^  at  the 
special  instance  and  request  of  the  said  Defendant,  re- 
tained and  employed  the  said  Defendant  to  advance  and 
lay  out  a  certain  sum  of  money,  to  wit,  the  sum  of  700/. 
for  the  said  Plaintiff,  in  the  purchase  of  an  annuity,  to  be 
well  and  sufficiently  secured,  he  the  said  Defendant  un- 
dertook, and  then  and  there  ^ithfiilly  promised  the  said 
Plainti£^  to  use  due  and  sufficient  care  to  advance  and 
lay  out  the  said  sum  of  money  in  the  purchase  of  an 
annuity,  the  payment  whereof  should  be  well  and  suffi- 
ciently secured ;  and  the  said  Plaintiff  in  feet  saith,  that 
he,  confiding  in  the  said  last-mentioned  promise  and 
undertaking  of  the  said  Defendant,  afterwards,  to  vnt, 
on,  &c.,  at,  &c.,  delivered  to  him  the  saiil  Defendant  the 

9aid 
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said  last-mentioned  sum  of  money,  for  the  purpose  last       18^ 
aforesaid ;  and  althouffb  the  said  Defendant  afterwards.  -  '  ' 

to  wit,  on,  &c.,  at,  &c.,  did  advance  and  lay  out  the  said  ^ 

sum  of  money  for  tlie  said  PlaintiiF,  in  the  purchase  of  a  GaxsnuA^* 
certain  annuity,  to  wit,  the  purchase  from  the  Reverend 
Samuel  Locke^  of  an  annuity  or  annual  payment  of  96/., 
during  the  life  of  the  said  Samuel  JLoclce^  for  and  in  con- 
sideration of  the  said  sum  of  700?.,  the  money  of  the  said 
Plaintiff,  then  and  there  advanced  and  paid  by  the  said 
Defendant  to  the  said  Sarmiel  Locke:  nevertlieless  the  said 
Defendant,  not  regarding  his  said  promise  and  under- 
taking, but  contriving  and  fraudulently  intending^  craftily 
and  subtilly  to  deceive,  defraud,  and  injure  the  said  Plain- 
tiff in  tliis  behalf,  did  not  nor  would  use  due  and  sufficient 
care  to  advance  and  lay  out  the  said  sum  of  money  in 
the  purchase  of  an  annuity,  to  be  well  and  sufficiently 
secured,  but  wholly  neglected  so  to  do,  and  thereby 
craftily  and  subtilly  deceived  and  defrauded  the  said 
Plaintiff  in  this,  to  wit,  that  the  said  Defendant  then  and 
there  wrongfully  and  unjustly  advanced  and  paid  the 
said  sum  of  700/.  to  the  said  Samuel  Locke  as  aforesaid^ 
on  a  bad,  insufficient,  and  inadequate  security:  and 
also  in  this,  to  wit,  that  the  said  Samuel  Ijockcf  before 
and  at  the  time  of  the  said  advance  of  the  said  sum  of 
700/.  to  him  as  aforesaid,  and  from  thence  hitherto  hatli 
been,  and  still  is,  in  bad  and  insolvent  circumstances, 
and  wholly  unable  to  pay  the  said  annuity  6r  any  part 
thereof:  and,  in  truth  and  in  fact,  by  reason  of  flie 
badness  and  insufficiency  of  the  said  security,  and 
of  the  said  bad  and  insolvent  circumstances  of  the  said 
Samuel  Locke,  he,  the  said  Plaintiff,  hath  been  and  is 
wholly  unable  to  recover  or  receive  payment  or  satis- 
faction of  the  said  annui^,  and  is  likely  to  lose  the  same, 
as  well  as  the  said  sum  of  700/.  so  advanced  and  paid  to 
the  said  Samuel  Locke  as  aforesaid :  and  thereby  also, 
he,  the  said  Plaintiff,  hath  lost  and  been  deprived  of  the 
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1825.       use  and  benefit  of  divers  sums  of  money,  amounting  in 

*_^'  "  '         the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 

^  200/.  paid  by  the  said  PlainthB^  in  and  about  the  efiecting 

Oemethau.  and  keeping  on  foot  a  certain  policy  of  insurance  effected 

on  the  life  of  the  said  Samuel  LockCf  to  wit^  at  JVesttnin^ 

ster  aforesaid,  in  the  county  aforesaid. 

Tindal  for  the  Haintiff  in  error.  An  all^don  tiiat 
the  Defendant's  promise  was  made  on  consideration^ 
moving  irom  the  Plaintiff  is  necessary  to  a  count  in 
assumpsit  Com.  Dig.  Action  on  the  case,  F.  5.  But  there 
is  nothing  in  the  present  count  to  sheW  that  the  Defoid* 
ant's  promise  was  made  in  consideration  of  the  Plaintiff's 
retainer.  It  is  true^  a  consideration  may  be  implied,  as 
in  RemingUm  v.  Taylor,  {a)  But  in  that  case  the  ooii-> 
tract  of  bargain  and  sale  imported  a  promise  to  pay : 
here,  the  retainer  is  altogether  distinct  from  the  subse- 
quent promise.  {HvUock  B.  After  verdict  it  must  be 
presumed  every  thing  was  proved  that  was  necessary  to 
sustain  the  action.  It  must  have  been  proved  that  the 
Defendant  was  entrusted  by  tlie  Plaintiff  with  700A  to 
lay  out,  and  that  is  a  sufficient  consideration.]  If  the 
Defendant  had  been  in  a  situation  in  which  it  might  have 
been  his  duty  to  lay  out  money,  that  presumption  might 
be  raised ;  as  in  Bourne  v.  Diggles  (i),  where  he  was  an 
attorney  of  the  court :  but  it  does  not  appear  here  diat 
he  was  in  any  such  situation,  or  that  be  was  entitled  tt> 
reward.  If  there  be  any  consideration  it  is  insufficiently 
stated,  and  no  where  appears  to  be  the  ground  of  the 
D^endant's  promise. 

Ckitiy^  contri.  The  omission  of  the  words  ^  in  ctm» 
dderaiion  whereof  ^^  is  immaterial  after  verdict,  and  the 
consideration  itself  sufficiently  appears  in  the  l*etainer  of 

(•)  Lir/w.137.  W  %Cbitt.itep,  sil. 

the 
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the  I>sfeiidant  and  deliTsry  of  atonrir  to  hiuu     The       18S5» 

smallest  amount  of  consideration  is  sufficient,  Starfyfi     *  J'  -  '  ^ 

V.  Albany  (a),    PuUen  v.  Sloies  (i),    fVilliamson  v.  Cfe-  ^ 

Me»^  (c) ;   in  Coggs  v.  Bernard  (d),  Lord  flbft  lays  it   Grmtham. 

down  as  sufficient  if  the  Plaintiff  upon  request,  does 

any  thing  for  the  Defendant  which  he  was  not  bound  to 

do ;  and  the  some  principle  appears  iti  Ekee  ▼.  Gdt^ 

ward  {e)f  Shiells  v.  Blackbume  {/),  and  HuUon  v.  Oj* 

^'''^  {g) »  ^^^Q  ^  allegation  of  a  promise  has  bten 

holden   unneoessary   after  verdici^    Stdrkie  v.  Cheese* 

man  {h) :  it  may  be  {M'esumed  dmt  the  consideration  was 

proved  at  the  trial,  1  Wms.  Sound*  228.  n.2. ;  and  where 

the  consideratioti  alleged  was  a  mere  forbearance,  wid)« 

out  stating  to  whom  the  forbearance  was  extendedi  die 

allegation  was  deemed  sufficient  after  verdict.  Jones  r. 

AsUmmham  (i),  ManhaU  v.  Birkenshaw  (i),  Hume  t» 

Hintan.  {I)    To  what  extent  defects  in  the  statement  of 

the  consideration  are  aided  after  verdict  appears  also  in 

Bkhardson  v.  MettieL  (m) 

Tindal  in  reply.  In  the  first  class  of  caaei  cited 
there  was  some  consideration  stated,  though  a  small 
one ;  so  that  they  do  not  apply  to  a  case  in  whidi  there 
is  none.  The  second  class  from  Coggs  v.  Bernard  down«- 
wards,  were  actions  on  the  case  in  which  the  Defiindant 
was  liable  in  virtue  of  his  duty.  With  req)6Ct  to  the 
cases  in  assumpsity  in  which  the  verdict  has  been  holden 
to  cure  a  defective  allegation  of  consideration,  it  may  be 
answered,  that  a  verdict  will  not  supply  the  entire  omission 
of  a  material  allegation,  and  in  the  count  in  question,  it 

{a)  CrQ.  Mz.  67.  (g)  Seiw.  N.  P.  38a.  4th  ed. 

(h)  a  H.  BL  31a.  (b)  Cartb.  309. 

(0  X  Taunt.  s^3*  (0  4jB«^'»455* 

(d)  2  Ld.  Rajm,  919.  (i)  z  iV.  R.  173. 

(e)  s  T.  R.  143.  {/)  StjUji  194.  304. 
{/)  I  H.  Bl.  xj;8.  (m)  a  Btngb.  aa9. 
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1825.       was  material  to  aver  that  the  promise  was  made  in  con- 

*  ^'  -  '  ^     sideration  of  the  retainer. 
Whiisuad 

Gbietham.  Best  C.  J.  The  C!ourt  is  of  opinion,  that  this  ooonl 
is  sufficient  after  verdict.  The  objections 'which  have 
been  made  to  it,  are,  first,  that  there  was  no  consider- 
ation for  the  Defendant's  promise;  secondly,  that  if 
there  was,  it  is  insufficiently  stated. 

The  second  objection  cannot  be  raised  in  this  stsgd 
of  the  cause ;  if  available  at  all,  it  is  an  objection  on 
demurrer,  but  not  in  error  or  arrest  of  judgment. 

Is  there  then,  any  consideration  for  the  Defendants 
promise?  the  count  states,  that  the  Plaintiff  had  re- 
tained the  Defendant  at  his  request  to  lay  out700/L  in 
the  purchase  of  an  annuity.  That  the  Defendant  pro- 
mised to  lay  it  out  securely,  and  that  the  Plaintiff 
delivered  him  the  money  for  that  purpose.  .The  case 
ofCoggs  V.  Bernard  decides  that  this  was  abundant  con- 
sideration; the  consideration  in  tliat  case  was  the' de- 
livery  of  brandy ;  here  it  is  the  delivery  of  700/.,  which 
casts  it  on  the  Defendant  to  account  for  the  same.  It 
is  urged,  indeed,  that  though  this  consideration  appears, 
it  is  no  where  stated  to  be  the  consideration  for  the 
Defendant's  promise ;  but  after  verdict  it  must  be  taken 
that  the  promise  was  made  upon  this  consideration. 
The  principle  is,  to  ascertain  what  the  Judge  would 
require  to  be  proved  at  Nisi  Prius^  and  in  the  preset 
•  case  nothing  less  would  have  been  sufficient  than  proof 
of  the  delivery  of  the  money  to  the  Defendant,  and  of 
his  engagement  to  lay  it  but  The  judgment  of  the 
Court  above,  therefore,  must  be 

Affirmed. 
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RUSTON  V.  OWSTON.  ^^^  *<>• 


TT  RROR  from  the  Court  of  K.  B.  upon  a  judgment  It  U  no  error 
by  default.     The  cause  of  error  was,  that  the  de-  denigration  of 
claradon  was  entitled  generally  of  Michaelmas  term,  Michaelmas 
4  Geo.  4.  and  therefore  related  to  the  first  day  there-  ^  gen«My 

"^  though  the 

of,  Naoember6\h^  while  all  the  causes  of  action  were  cause  of  action 
stated  to  have  accrued  on  the  18th  of  Naoember  s  the  i»  »tated  in  it 
allegation  being,  that  on  that  day  the  Defendant  below  ^^^  ^^  ^^ 
was  indebted  to  the  Plaintiff  below,  for  goods  before  iSthofiVo- 
that  time  sold  and  delivered  to  him  by  the  Plaintiff  '^^^''^ 
below ;  and  that  being  so  indebted,  he  on  the  same  day 
and  year  aforesaid  promised  to  pay ;  so  that  on  the  &ce      ^ 
of  the  proceedings  the  declaration  appeared  to  have 
been  delivered  before  the  cause  of  action  accrued. 


Z>.  F.  Jones  for  the  Plaintiff  in  error.  The  objection 
which  has  been  niade,  is  fatal  on  error,  although  it  may 
be  otherwise  on  demurrer,  or  after  verdict.  Bishop  v. 
Kaye{a).  In  Pugh  v.  Robinson  {b\  where  the  objec- 
tion was  over-ruled  on  demurrer;  and  in  Dickenson  v. 
Plaisted[c\  the  C!ourt  allowed  the  parties  to  amend, 
which  would  not  have  been  necessary  unless  for  the  pur- 
pose of  avoiding  the  objection  on  error.  In  VenaUes  v. 
Dqffe{d\  (an  acUon  on.  the  case  for  a  malicious  pro- 
secution), it  was  holden,  that  the  bill  and  declaraUon 
were  bad,  because  it  appeared  the  Plaintiff  had  no 
cause  of  action  on  the  first  day  of  Michaelmas  term,  to 

(fl)  .5  B.  y  4. 603.  (c)  7  r.  R.  475. 

(b)   I  r.  R,  1:16.  (d)  Cartb.  113. 
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RUSTON 
OWSTON. 


which  the  declaration  related,  and  m  2  Wnu.  Sound.  1. 
n.  2.  the  same  prmciple  is  laid  down. 

Best  C.  J.  I  should  be  sorry  if  the  CJourt  ^ftwre  com- 
pelled to  yield  to  an  objection  so  contrary  to  justice  and 
common  sense.  This  declaration  is  entitled  of  Michad' 
mas  term,  which  commences  on  the  6th  of  November* 
But  we  may  collect,  that  it  was  delivered  after  the  6tfa, 
for  the  causes  of  action  are  stated  to  have  .accrued  on 
the  18th,  and  we  can  take  judicial  notice  that  that  is  a 
day  within  the  term.  The  whole  term  is  considered  as 
one  day,  and  it  is  sufficient  if  there  is  any  thing  ob  the 
record  to  show  the  delivery  to  have  been  within  the 
term  (ci). 

Judgment  affirmed 


(a)  Ward,  v*  GmutlU  I  WiU.  154.     %  BL  735. 


Feh*  10. 


Frtce  and  Another  v.  Wilkinson. 


^H£  declaration  of  the  Plaintiffi  stated,  that  De- 
fendant was  indebted  to  Flaintiffi  in  1000/^  for  the 


Plaintiffs 
being  ordered 
to  sell  an  et- 

ute,  or  to  raise  work  and  labour,  care,  diligence^  joumies,  and  attend- 
ance of  Plainti£&,  by  them  done,  performed^  and  be* 
stowed,  as  the  agents  of  and  for  Defendant,  and  on  his 
retainer,  and  fi>r  certain  commission  and  reward  due  and 
of  right  payable  from  Defendant  to  Plaintifi  in  respect 
thereof*     And  being  so  indebted, .  Defendant  in  con- 

whom,  money  sideration    thereof  undertook   and  promised  to   pay 

was  obtained,  ,     ,  *  *   •* 

but  without       Plaintiffi,  &c. 

any  further 

interference  on  the  part  of  l^IaintifTs :  Held,  that  they  could  not  recover  more  dian 

5i.  fer  cent*  commiaiion  for  procuring  this  money. 

20  The 


money  upon 
ity  and  being 
unable  to  ef- 
fect a  sale* 
applied  to  ji, 
by  negoci- 
ation  with 
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The  dedaration  tko  eontain^  a  qtmntiim  meruit     .  tS^. 
upon  the  foregoing  count,  the  usual  eounts  for  money 
lent,  paid,  had  and  received,  and  a  count  oh  an  account  ^, 

stated.  WiLKDisOK. 

The  Defendant  suffered  judgment  by  default,  and  a 
writ  of  inquiry  of  damages  was  executed  before  the 
secondary,  when  it  appeared  that  the  Fbtintifis  brought 
the  action  to  reooyer  1051.,  being  a  commission  of 
f  J  per  C€fa.fot  procuring  for  the  Defendant  ttie  loan 
of  420(M.  on  mortgage  of  his  advowsod  of  Buhariy  ill 
Essex,  of  which  he  was  the  incumbent. 

The  Defendant  wishing  to  dispose  of  that  property 
subject  to  his  own  incumbency,  employed  the  Flmntifl^ 
to  sell  it.  The  Plaintiffs  having  fkBed  in  their  attempts 
to  sell,  applied  to  an  attorney,  by  negotiation  with  whom 
a  loan  of  4200/.  was  ultimately  effected,  but  without  any 
further  interference  on  the  part  of  the  Flainttffi. 

In  support  of  their  claim  to  the  commission,  the 
Plaintifis  produced  before  the  secondary  several  letters 
fh>m  the  Defendant  to  them,  in  one  of  which  the  De*^ 
fendant  stated,  that  he  certainly  would  not  object  to  Ae 
Plaintiffs'  terms  of  2^  per  cent,  if  they  would  finish  the 
business  speedily. 

On  behalf  of  the  Defendant  it  was  objected,  that  the 
demand  of  2^  per  cent,  was  illegal  under  the  statutes  of 
usury,  12  Car.  2.  c.  IS.  s.  S.,  and  12  Arme,  ttat.  2.  e.  16. 
s.  2.,  which  limit  the  cornmission  upon  the  procuration 
of  loans  to  Ss.  per  cent.  The  secOttdaiy  was  xif  optnion^ 
that  the  FhrintiffSi  were  barred  Ly  die  statute  from  re« 
covering  more  than  Ss.  per  etnt. ;  and  he,  therefore, 
in  his  charge  to  die  jury,  idd  tl^em^  that  if  they  con- 
sidered the  work  tod  labont  proved  by  the  Plaintifis 
enfided  them  ta  102.  iO^.,  (which  was  the  Utmost  tiiey 
could  recover,  being  &s.  per  cent,  on  4200^,)  lliey  must 
give  a  verdict  for  that  sum ;  and  if  not,  then  for  any  less 
sum  that  they  thought  proper.    The  jury  returned  a 

verdict 
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1825.  verdict  for  lOl.  105.,  and  the  Plaintifi,  upon  affidaTiC 

p  -    ^  stating  the  forgoing  facts,   obtained  a   rule  nisi  fiw 

T».  setting  aside  the  inquisition,  upon  the  ground  of  mis- 

WiLKDxsos^  direction  on  the  part  of  the  secondary. 

.  Bosanquet  Serjt,  in  shewing  causey  relied  on  12  Ann. 
Stat.  2.  c.  16.  s.  2.,  by  which  it  is  enacted,  <^  that  all  and 
every  scrivener  and  scriveners,  broker  and  brokers,  so- 
licitor and  solicitors,  driver  and  drivers  of  bargains  ibr 
contracts,  who  shall  after  the  29th  day  of  SepUmtcr 
1714,  take  or  receive  directly  or  indirectly,  any  sum  or 
sums  of  money,  or  other  reward  or  thing  for  brokemgc^ 
isioliciting,  driving,  or  procuring  the  loan  or  forbearance 
of  any  sum  or  sums  of  money  over  and  above  the  nte 
or  value  of  5s.  for  the  loan  or  forbearing  of  \QOL  tar  a 
year ;  and  so  rateably ;  or  above  I2d.  over  and  above  the 
stamp  duties  for  making  or  renewing  of  the  bond  or  btU 
for  suc^  loan,  or  forbearing  thereof  or  for  any  counter 
bond  or  bill  concerning  the  same,  diall  forfeit  for  eveiy 
auch  offence  20/.  with  costs  of  suit,  and  suffer  imprison- 
ment for  half  a  year;  the  one  inoiety  of  all  such  for« 
feitures  to  be  to  the  queen's  most  excellent  majes^,  her 
heirs  and  successors,  and  the  other  to  him  or  them  who 
will  sue  for  the  same,"  &c. 


Wilde  Serjt.  insisted,  that  the  Plalnti£&  did  not  pro- 
cure the  money ;  that  they  were  neither  scriveners  nor 
brokers,  solicitors  nor  drivers  of  bargains,  but  that  they, 
at  the  request  of  the  Defendant,  looked  out  for,  and 
found  a  person  who  had  the  money  to  lend,  and  referred 
the  Defendant's  solicitors  to  him:  he  also  contended, 
that  if  the  Plainti£&  were  procurers  of  the  money,  the 
commission  was  not  agreed  to  be  paid  to  them  simply 
for  procuring  the  money,  but  for  their  trouble  in  en« 
deavouring  to  effect  the  sale  or  mortgage  of  the  ad- 


18 


vowson; 
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Yowson;   and  that  they  became  entitled  to  k  on  the      .1825. 
completion  of  either  of  the  two  condncencies*  il  ^      ' 

Best  C.  J.  The  Plaintiflfe  were  applied  to  by  the  Wilkinson. 
Defendant  to  procure  the  sale  of  an  estate,  or  an  ad- 
vance of  money  upon  it  The  sale  was  not  accomplished, 
but  the  Plaindffi  endeavoured  to  procure  a  loan ;  they 
say  they  went  to  an  attorney  for  that  purpose,  and  for 
that  they  make  their  charge :  it  is  clear,  therefore,  that 
they  did  assist  in  procuring  the  loan.  For  this  service 
can  they  charge  2^  per  cerU^  or  are  they  confined  to  55.? 
I  need  not  say,  whether  or  not  they  have  been  guilty  of 
a  punishable  offence,  but  the  transaction  in  which  they 
have  engaged  is  clearly  within  the  policy  of  the  act,  and 
it  would  be  contrary  to  its  provisions  to  allow  more 
than  5s.  per  cent,  for  the  Plaintifis'  services.  The 
object  of  the  act  was,  to  protect  persons  in  disti:e88 
against  the  extortionate  exactions  to  which  thqr  might 
otherwise  be  exposed  in  the  attempt  to  procure  money 
for  their  exigencies.  ^  After  providing  that  no  more  than 
a  certain  rate  of  interest  shall  be  taken  upon  loans,  it 
goes  on,  sect.  2.,  ^^  all  and  every  scrivener  and  scriveners, 
broker  and  brokers,  solicitor  and  solicitors,  driver  and 
.drivers  of  bargains,"  (the  Plaintiff  are  drivers  of 
bargains;  they  do  not,  indeed,  drive  the  nail  to  the 
head,  but  they  find  out  a  person  who  undertakes  the 
work,  and  they  allow  it  to  be  driven ;  they  assist  in 
driving ;  and  if  they  assist,  they  are  drivers ;)  ^*  who 
shall  take  for  soliciting^  driving,  or  procuring  the  loan 
or  forbearance  of  any  sum  of  money  over  and  above  the 
rate  or  value  of  5s.  for  the  loan,  or  forbearing  of  100/. 
for  a  year,  shall  forfeit  for  every  such  ofience,  20/.  with 
costi  of  suit,  and  su£fer  imprisonment  for  half  a  year.^ 
Have  they  not  solicited  ?  Have  they  not  procured  the 
money  ?  If  they  had  obtained  the  whole,  they  could  only 

have 
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1825.       hove  charged  5&  per  oeaty  and  it  wotdd  be  absurd  to 

'  "^ '     allow  them  to  diarire  more  for  obtainuur  lees  than  the 
Petce 
^^  whole.     It  is  of  importance  that  improvident  persons 

WiLKDisoit.  aboald  be  protected,*  and  not  be  allowed  to  surrender  to 

those  harpies  who  prey  on  the  unwary,  the  monqr  which 

bel<»ig8  to  dieir  bcmAJidt  creditors.    It  should  be  fidiy 

understood,  that  persons  engaged  in  dieee  transactioDSi 

are  not  only  liable  to  lose  dieir  charges,  bat  t0  pay  a 

frie  of  20/.,  and  suffer  impriaomneiit  for  half  a  year. 

Park  J.  If  the  Plaintiffii'  argument  could  prefi3, 
the  procurers  of  nKHiey  at  exorbitant  rates  would  at- 
weys  stop  short  before  the  completion  of  the  tnmaactio^ 
and  so  dude  the  provision  of  the  statut& 


BuRROUGH  J.  Had  the  Plaintifi  ezptesdy 
traoted  for  i^fet^eKt^  ih^y  could  not  have  received  il^ 
because  the  lAole  transaction  is  iU^aL  If  they  took 
Si  they  were  guilty  of  a  misdemeanor,  and  many  caMB 
dedde  that  he  irtio  contributes  to  a  misdemeanour,  ii 
equalfy  gml^  as  the  principal  actor. 

Gasklex  J.  concurring,  the  rule  was 

Discharged. 
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1825. 


StORTON  v.  ToMLINS.  Fei.  xo. 

f^NSLOW  Serjc  on  the  ground  of  the  minority  of  the  Though  the 
grantor,  and  the  want  of  a  prqper  memorialy  bad  ^^^*  on  the 
obtained  a  rule  nid  for  setting  the  judgment  entered  up  nority  and  the 
in  this  case,  to  recover  the  arrears  of  an  annuity;  and  want  of  a 
also  for  delivering  up  to  be  cancelled  the  deeds  secur-  ri^^^^jT!!^?^ 

ing  the  annui^.  aside  a  jndg- 

nient  entered 

Wilde  SeijL  who  of^osed  the  rule  as  to  canoeHing  rant  of  attor- 
the  deeds,  cited  Dalmer  v.  Barnard  (a)  /  ok  parte  Ches*  "ey  to  secure 
ter  (6) ;  Symonds  v*  Cobaame (c)  /  to  show  that  the  courts  thev^wiU^ot 
had  never  extended  the  exercise  of  their  discretionary  on  those 

jurisdiction  in  these  cases,  to  the  cancelling  of  deeds,  but  P^*J«  »'one 
1,         -,,.  ..J.1..J.  orderthedeeds 

had  confined  it  to  setting  aside  the  judjgment  on  a  wairant  to  be  delivered 

of  attorney,  over  which  they  possess  a  peculiar  controul.    °P  ^o  ^  cu- 

celled. 

Ondcno  relied  on  Williams  and  others  v.  Hocldn  ({/}, 
in  which  it  seemed  the  deeds  had  also  been  vacated; 
and  on  3  BL  Com.  462.  where  it  is  said  the  Court  may 
order  the  securities  to  be  cancelled. 

He  urged  also  that  the  17  O.  S.  c.  26.  s.  6.  rendersthe 
contract  of  a  niiKMr  in  these  cases  utterty  void ;  and  that 
if  the  contract  were  void,  the  deed  relating  to  it  must  be 
void  also. 


Best  C.  J.  That  part  of  the  rule  which  calls  on  the 
Court  to  set  a^e  the  judgment  must  be  irfisohite^  but 
under  the  statute  we  have  no  authority  in  this  case  to 
order  the  deeds  to  be  delivered  up  to  be  eanedied.- 
The  fourth  section  has  speeified  certain  cases  in  irfiich 

ia]   jT.R.  048.  M  lB.^P.  48». 

{b)  4  r.  jR.  694.  \aj  8  Taunt.  435- 

the 
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1825. 


Stortok 

TOMLINS. 


the  authority  of  the  Court  is  carried  to  diat  extent,  but 
the  present  is  not  one  of  the  cases  enumerated,  and 
from  the  specification  of  those  particular  cases,  it  must 
be  inferred  that  it  was  not  intended  the  authority  of  the 
Court  should  extend  to  cases  not  enumerated. 


Park  J.  and  Burrouou  J.  ccmcurred. 


ik 


Gaselee  J.  referred  to  Steadman  v.  Pur^kast  (a), 
AppUln/  v.  Smith  (6),  and  Jefferies  and  Wife  v.  Duchess  ^ 
Aihol{c\  and  said,  that  under  circumstancn  like  the. 
present,  the  deeds  had  never  been  delivered  up  to  be 
cancelled,  where  the  attention  of  the  Court  had  been 
called  to  the  subject 

The  rule,  therefore,  was  made  absolute,  only  for . 

Setting  aside  thejadgnent 

(a\  6  T.  R.  7J7.  (*)  3  Amtr.  865.  (c)  Bid. 


Feb.  XX. 


Hall  v.  Alderson  and  Another. 


The  Court 
cannot  inter- 
fere to  alter 
the  terms  of 
an  award  in 
order  to  make 
them  consist 
with  the  sub* 
mission,  even 
where  the  sub- 
mission to 
arbitration 
gives  minute 
directions  for 
the  coune  to 
be  pursued  by 
the  arbitrator. 


T^HE  Defendants  had  employed  the  Plamtiff  in  the 
cbnduct  of  certain  mines,  and  had  agreed  to  allow 
him  one-tenth  part  o^  or  lOZ.  per  cent,  upon  the  profits 
or  clear  income  of  the  mines,  by  four  quarterly  payments 
on  each  year :  provided,  that  upon  the  Defendants  or 
the  survivor  of  them  giving  the  Plaintiff  twelve  months^ 
notice,  his  engagement  should  cease  at  the  end  of  such 
twelve  months.  And  it  was  agreed,  that  if  the  engage- 
ment should  be  ended  by  the  notice  of  the  Defendants, 
a  sum  equal  to  a  year  and  a  half  of  a  regular  yearns 
salary  or  per  centage^  should  be  allowed  the  Plaintiff 
over  and  above  the  salai^  before  reserved,  to  be  cal- 
culated 
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culated  at  the  same  rate  of  profits  by  the  year,  as  the 
amount  on  which  the  Plaintiff  bad  received,  or  was 
entided  to  receive  his  per  centage  upon  the  last  year  of 
bis  management;  and  if  the  net  profits  of  the  mines 
during  the  last  year  of  the  Plaintiff's  management 
amounted  to  5Q00/.,  the  Plaintiff  was  to  receive  a  per 
centage  of  15/.  per  cent,  upon  the  succeeding  years' 
profits  of  the  mines. 

The  Plaintiff  having  sued  the  Defendants  for  an  al- 
leged breach  of  this  agreement,  the  matters  in  dispute 
were  referred  to  arbitration.  By  the  submission,  the 
arbitrator  was  required,  among  other  things,  to  state  m 
his  award  the  whole  amount  of  the  produce  and  out- 
goings of  the  mines,,  and  whether,  on  calculating,  the 
profit  or  loss  of  the  mines,  he  had  excluded  any  and 
what  part  of  the  outgoings,  and  upon  what  year  be 
estimated  the  allowance,  if  any,  to  the  Plaintiff  in  rer 
spect  of  the  profits  of  the  last  year  of  his  management 

The  arbitrator  by  his  award  found,  among  other 
things,  that  the  Plaintiff  managed  the  mines  from  May 
1814  to  March  1818,  when  he  was  dismissed  by  the 
Defendants,  who  gave  at  the  same  time  a  twelvemonth's 
notice  of  their  determination  to  end  the  engagement,  in 
case  it  should  be  holden  that  they  had  not  a  sufficient 
ground  for  breaking  it  off  without  such  notice : 

That  there  was  not  sufficient  ground  for  dismissal 
without  notice;  that  the  Plaintiff,  therefore,  virtually 
retained  his  office  for  one  year  after  his  dismissal : 

That  he  was  entitled  to  a  tenth  part  of  the  profits^ 
for  the  time  of  his  actual  service,  and  one  year  following 
his  dismissal,  and  to  15.^^  cent,  additional  on  the  profits 
of  that  year : 

That  in  such  calculation  the  Plaintiff  was  not  en- 
titled to  include  the  waste  hillocks  as  ores  in  hand,  they 
being  the  refuse  of  former  workings  accumulated  in  the 
course  of  many  years  r 

Vol.  II.  L 1  That 
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That  the  additional  15  per  cent,  was  to  be  calculate 
on  the  actual,  and  not  the  possible  profits  of  the  year; 
V.  that,  thentfore,  evidence  as  to  the  possible  profits  had 
Alderson,  i^Qn  rejected,  and  that  the  produce  of  a  certain  quantity 
of  ore  on  hand  and  not  smelted  at  the  time  of  the  dis- 
missal (valued  when  smelted,  at  3675/.},  was  to  be 
taken  into  the  profits  of  the  year  following,  that  is,  that 
the  Plaintiff  was  to  have  251.  per  cenL  thereon* 

The  charges  for  raising  this  3675/.  worth  of  ore,  the 
arbitrator  had  included  in  the  outgoings  of  the  year  pre- 
ceding the  Plaintiff's  dismissal. 

The  Attorney-General  now  moved  for  a  rule  calling 
on  the  Plaintiff  to  shew  cause  why  the  Court  should 
not  alter  this  award,  by  placing  the  367 5L  profits  on 
this  ore  to  the  account  of  the  year  preceding  the  Plain- 
tiff's dismissal,  the  year  in  which  it  appeared,  by  a 
schedule  appended  to  the  award,  that  the  arbitrator  had 
charged  the  Defendants  with  the  expences  of  the  out- 
goings on  the  same  ore.  The  object  of  this  alteradod 
was  to  deprive  the  Plaintiff  of  the  additional  per  centaff 
to  which  he  was  entitled  if  the  profits  atnounted  to  iWt 
during  the  last  year  of  his  management ;  and  it  iras 
contended  that  the  Court  was  authorized  to  make  tbis 
alteration  under  the  precise  and  detailed  directions  fcr 
the  arbitrator  contained  in  the  order  of  submission,  and 
the  distinct  findings  set  out  in  the  award,  by  means  of 
which  the  whole  subject  in  dispute  was  laid  open  to  the 
revision  of  the  Court.  The  feculty  of  procuring  suck 
a  revision  must  have  been  proposed  by  the  parti^  or 
the  order  of  submission  would  have  been  less  [»> 
ticular  as  to  the  mode  of  proceeding  prescribed  to  the 
arbitrator. 

Vaughdh  Serjt,  on  the  part  of  the  Plaintiff,  opposed 
the  proposed  alteration,  but  moved   to  set  aside  the 

awira 
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award  on  the  grounds  adduced  for  the  proposed  alter-     ,  18^5. 
ation,  —  on  the  rejection  of  evidence  as  to  possible  pro-       ^^  '^^ 
fitSj  —  and  on  several  objections,  which,  as  tbf^  did  not  ^^ 

appear  on  the  face  of  the  award,  the  Coiirt  re&sed  to    ^^ldersox. 
entertain. 

No  authority  having  been  cited  by  the  Attorney- 
General,  the  Court  thought  they  had  not  power  to 
interfere  with  the  structure  of  the  award,  and  being 
perfectly  satisfied  with  what  the  arbitrator  bad  done, 
they 

Refused  both  the  rules. 


DoKCR,  Executrix  of  John  Goff,  v.  Haslsh.        Fd.u. 


^ASE  against  the  sheriff  of  Surr^  for  a  false  return  of  ThePIaindflT's 

nuUa  bona  to  a  Jeri  facias  issued  by  John  Goff,  the  ?"o™y»»Pon 

^ ,  .  ^  ,  *^  issuing  execu- 

testator,  against  William  Gqffy  his  son,  a  linen  draper  at  tion,  wrote  to 

Brighton.      The   declaration   contained   the  usual   al-  *^*  sheriff's 

legation,  that  the  writ  indorsed  with  a  direction  for  the  ing  him  to 

sheriff  to  levy  /.  besides  poundage^  was  delivered  to  leave  the  De- 

the  sheriff  to  be  executed  in  due  form  of  law.     At  the  ff"^"^'»  °^^ 

tner  or  any 

trial  before  Best  C.  J.,  London  sittings  after  Michaelmas  one  else  in 
term  last,  the  facts  appeared  to  be  as  follows :  possession  of 

The  execution  was  issued  on  the  14th  of  April  1821,  ant*s  goods^ 
under  a  warrant  of  attorney  to  confess  judgment  for  ^°^  to  allow 
1653/-,.and  JoA^G^^'s  attorney  addressed  ^  letter  to  Jj.'^^j^^^'' 

as  usual.  The 
officer  delivered  the  warrant  to  Defendant's  shopman,  ordering  him  to  carry  on  the 
business,  and  account  for  monies  received.  No  money  was  ever  paid  to  the  PlaintilT 
and  the  warrant  lay  in  the  shopman's  hands  from  jlpril  to  June ;  the  Defendant 
having  then  become  bankrupt  and  his  assignees  daioMng  his  goods,  the  sheriff 
returned  nulla  bona  to  the  Plaintiff's  writ. 

The  jury  having  found  a  verdict  for  the  sheriff  in  an  action  ag^i^st  hJm  fbr  a 
fijse  return,  the  Court  refused  to  grant  a  aew  trial. 

L  1  2  the 
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4825.  the  sheriflF's  officer,  in  which  he  said,  *<  You  may  with 
safety,  and  have  my  consent  to,  put  Mrs.  Gqff^  the  De» 
fendant's  mother,  or  any  one  else  you  please  in  pos-* 
session,  and  permit  and  suffer  the  trade  and  business  to 
be  carried  on  as  usual  under  the  Defendant's  direction/' 
The  officer,  after  having  made  the  levy,  kfi  the  warrant 
in  the  house  in  the  charge  of  one  of  the  shopmen 
( WiUiam  Gaff  being  absent),  charging  the  shopman  to 
carry  on  the  business  as  usual,  and  to  aceount  to  him» 
the  ofBcer,  for  the  monies  received.  In  this  manner  thet 
business  was  carried  on  up  to  the  28th  ofjune  1821. 
And  no  part  of  the  money  received  was  paid  over  either 
to  John  Gaff  or  his  attorney.  A  commission  of  bank- 
ruptcy'^was  issued  against  WiUiam  Gaff  on  die  14th  of 
June  1821,  and  the  assignees  considering  the  executi(m 
fraudulent,  indemnified  the  sherifl^  who  thereupon  made 
the  return  for  which  this  action  was  brought. 

Best  C.  J.  told  the  jury,  that  if  they  thought  the  ex^ 
ecution  was  issued,  not  for  the  purpose  of  selling,  but 
of  protecting  WiUiam  Gaffes  goods,  they  ought  to  find 
a  verdict  for  the  Defendant.  A  yerdiqt  having  been, 
found  accordingly^   ^ 

Vaugban  Seijt  moved  for  a  new  trial,  on  the  ground 
that  the  direction  given  to  the  jury  could  only  have 
been  proper  in  case  the  action  had  been  trover  against 
the  assignees,  but  that  in  an  action  against  the  sheriff 
for  a  false  return,  he  could  not  defend  himself  on  the 
score  of  a  misapplication  of  the  process  of  execution,  to 
which  misapplication  be  had  himself  been  a  party.  A 
iTule  nisi  having  been  granted^ 

PeU  and  Wilde  Serjts.  now  shewed  cause.  The 
sheri£F  represents  the  assignees  who  indemnify  him  for 
this  return,  and  stands  in  the  same  situation  as  they, 
i^ow,  ^  between  conflicting  creditors,  an  execution  not 

carried 
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t^arrted  into  effect  with  convenient  speed  has  always  been  \6i&. 
deemed  fraudulent.  An  execution  to  delay  bond  Jtde 
creditors  is  fraudulent  under  ISEliz.  c.  5.,  and  even  at 
common  law,  the  Defendant's  remaining  in  possession 
of  goods,  against  which  execution  has  issued,  is  con- 
sidered a  strong  badge  of  fraud.  Twipiei  case,  (a)  The 
assignees  were  also  entitled  to  claim  these  goods  under 
the  statute  oijames^  as  being  goods  of  which  the  bank- 
rupt was  in  possession  as  reputed  owner. 

The  circumstance  that  the  party  issuing  the  exe- 
cution is  himself  a  creditor,  does  not  alter  the  case  if  it 
be  clear  that  the  execution  was  only  issued  to  protect 
the  debtor,  a  circumstance  which  the  jury  has  expressly 
found  in  the  present  instance.  Vin.  Abr,  Fraud  G.  3.» 
Bradley  y.  Wyndham  (i),  Smalk<mib\.Sheriff  of  London  {c\ 
Jackson  v.  Irving  {d\  ToussaitU  v.  Hai'top  {e\  Payne  v. 
Dreme  {/\  Blades  v.  Arundale.  {g)  ,  The  Plaintiff  can 
only  recover  on  the  strength  of  his  own  case,  and  he 
'  has  failed  in  shewing  as  he  alleges  in  the  declaration, 
that  he  delivered  this  writ  to  be  executed. 

Vatdgkan.  Under  13  EUz.  the  execution  is  valid, 
unless  the  judgment  be  fraudulent  as  well  as  the  exe** 
cution,  and  in  none  of  the  cases  cited  had  the  party 
suing  out  the  fir^  execution  taken  and  retained  pos- 
session as  in  the  present  instance. 

Best  C.  J.  The  view  I  took  of  this  case  at  the  trial 
was  correct,  though  I  afterwards  entertained  some  doubt 
as  to  the  propriety  of  my  direction  to  the  jury.  The 
Plaintiff  must  recover  on  the  strengtli  of  his  own  case^ 
and,  in  his  declaration  against  the  sheriff,  he  alleges  that 

(a)  3Rep.Z6.  (e)  Holt  N.  P.  215* 

(b)  i^/j.44.  (/)  aEmUs^Z* 
(<)  z  Ld.  Rmym.  %$1.  (g)  z  Jhf.  Cff  S.  7ii# 
(d)  %  Camp.  N.  P.  4^.  ^ 

Lid  the 


(46^ 


CASES  IN  HILARY  TfiRM 


1625. 


die  writ  against  Gaff*  was  delivered  to  the  sfaeriiF  to  be 
executed  in  due  form  of  law.     I  put  it  to  the  j«ir|r  to 

* 

ddtermine^  whether  or  not  the  Pl&intiffhad  made  out  bU 

* 

the  allegations  in  his  declaration ;  and  I  told  thtem,  that 
if  they  were  of  opinion  that  the  writ  was  issued,  not  for 
the  purpose  of  selling  the  goods  but  of  protecting  them, 
the  Plaintiff  hod  failed  to  make  out  his  allegations,  l^e 
juky  have  found  a  satisfactory  verdict  as  to  that  &cft ; 
indeed  they  could  find  no  otherwise  after  the  loCter  ^om 
the  Plaintiff '«  attorney  had  been  read,  and  it  appeared 
'that  the  warrant  to  levy  was  delivered  to  one  of  the 
i^hopmen,  who  continued  to  t^arry  on  &e  bnsitieas.  It 
is  imposfsible  to  distinguish  this  -case  from  many  df  those 
whidh  have  been  cited.  The  writ,  having  tiever  been 
^ecnted,  Was  a  nullity  as  against  the  claim  of  the  as- 
signees, and  it  was  unnecessary  for  them  to  •rectn'  to  the 
:^tatute  of  JameSi  which  does  not  apply  to  the  case. 
The  Plaintiff  might,  if  he  pleased,  have  divested  4he 
bankrupt  of  all  title  to  the  goods  before  the  claim  of 
the  assignees  accrued,  but  he  omitted  to  do  so,  and  die 
sheriff  would  have  been  liable  to  the  assignees  if  he 
had  made  a  different  return. 


Park  J.  I  do  not  decide  on  the  ground  of  the  in- 
demnity which  has  been  given  to  th^  sheriff,  or  on  the 
statutes  of  James  or  Elizabeth ;  but  the  PlaintJffmust 
make  out  his  own  case,  and  he  shall  not  be  permitted 
•to  sue  the  sheriff  for  an  omission  authorised  by  himself. 
It  is  not  true,  as  he  alleges  in  his  declaration,  that  the 
writ  was  delivered  to  be  executed;  and  in  Blades y. 
Arundale^  where  the  writ  was  put  into  a  drawer,  it  was 
holden  that  noexecution  had  taken  place. 


BuRROtJGH  J.  A  sheriff  is  to  blame  who  places 
himself  in  this  situation ;  he  ought  to  have  come  to  the 
Court  in  the  first  instance.    But  the  Plain  tiff  must  make 

out 
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out  his  whole  case,  and  it  is  not  true,  as  he  alleges,  that        18i?5. 

the  writ  was  delivered  to  the  sheriff  to  be  executed ;  the 

only  object  was  to  protect  the  property,  and  the  verdict 

which  has  been  found  for  the  Defendant  must  stand.  JJa$leiu 

Gaselee  J.  The  cases  cited  relieve  us  from  any 
difficulty  as  to  this  return ;  the  principle  contained  in 
them  being,  that  if  a  first  writ  is  not  delivered  for  the 
purpose  of  execution,  and  the  goods  are  taken  under  a 
second,  the  sheriff  may  return  ntdla  bona  to  the  first. 
In  the  present  case,  the  first  writ  was  issued  obviously 
for  the  purpose  of  protecting  the  property,  and  the  as- 
signees stand  in  the  same  situation  as  a  new  creditor 
with  a  second  execution.  The  Plaintiff  has  failed  in 
proving  his  most  material  allegation,  and  the  justice  of 
the  case  is  with  the  verdict ;  the  rule,  therefore,  for  a 
new  trial,  must  be 

Discharged. 


WicKEs  V.  Clutterbuck.  iV3.  J. 

THE  Plaintiff  declared  against  the  Defendant  in  trcs-  Jf  a  warrant 

pass,  for  having  assaulted  and  caused  him  to  be  ^^  comimt- 
*^  ,         .  xnent  does  not 

assaulted,  apprehended,  unlawfully  imprisoned  and  de-  ghew  an  of- 

taiued  in  prison  for  a  long  time,  without  any  reasonable  ^«ncc  over 

or  probable  cause.     Plea,  not  guilty.  J.^^^^  ^^ 

At  the  Hertford  Summer  assizes,  1824,  it  appeared  issued  it  has 

that  the  Plaintiff  had  been  apprehended  under  a  war-  Jufi»dic«;ion,  an 

.  action  lies 

rant  issued  by  the  Defendant  as  a  magistrate  of  the  against  him 

for  the  com- 
mitment, although  there  might  have  been  a  previous  regular  conviction* 
A  directioh  to  the  jury,  partially  incorrect,  is  not  a  ground  for  t  new  trial,  where 
the  verdict  is  consistent  with  the  justice  of  the  case. 

L  1  4  county 
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oounty  of  HerlSf  and  had  been   convicrted    under  the 
5  G.  3.  c.  14.  s.  3.  (a),  on  the  oaths  of  the  HoDOunbfe 
and  Reverend  WiUiam  Capel  and  another,  of  attempt- 
ing  ^^  to  take,  kill,  and  destroy  the  fish  in  a  certain 
pond  or  pool  of  water,  called   the   Reservoir,  in  the 
parish  of  Aldenhamj  in  the  liberty  of  Sf.  Aiban%  bj 
fishing  in  the  said  pool  or  pond  with  a  fishing  rod  and 
fishing  line,  with  intent  to  take,  kill,  or  destroy  the  fish 
preserved  therein,  without  the  consent  of  the  said  Hoa 
and  Rev.  IVm.  Capely  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided ;   he,    the  said  Wtu 
Capel,  being  then  and  there  owner  of  the  fishery  within 
the  said  pond  or. pool  of  water,  and  the  said  J.  Wkks 
.  not  then  and  there  having  any  just  right,  or  any  feasoo- 
able  or  probable  claim  or  cause  to  take,  kill,  carry  awtjf^ 
or  to  destroy,  or  to  attempt  to  take,  kill,  or  destroy  aaj 
fish  in  the  said  pond  or  pool  of  water,  the  said  pond  or 
pool  not  then  being  in  a  park  or  paddock,  or  in  anj 
garden,  orchard,  or  yard  adjoining  or  belonging  to  any 
dwelling-house,  but  then  being  in  other  inclosed  ground, 
then  and  there  being  private  property  in  the  parish  of 
Aldetiham  aforesaid:"   whereupon  he  had    been  fiiwd 
in  the  sum  of  5/.,  and   refusing  to  pay  the  fine,  was 
committed  to  prison  by  the  Defendant  for  seven  dajs. 
The  reservoir,  in  which  the  plaintiff  had  fished,  beloi^ 
to  the  Grand  Junction  Canal  Company.       It  consisted 
of  about  60  acres,  which   had  formed  part  of  Aldah 
ham  common,  and  was  surrounded  by  a   fence,  except 
where  a  turnpike  road  was  carried  across  it  on  a  kind  of 
causeway.    On  each  side  of  the  turnpike  road  were  raik, 
and  over  these  rails  the  Plaintiff  had  projected  bis  rod 

{a)  By  which  it  is  enacted,  other  water,  being  lawfollr  oi- 

«  That   any   person   who    shall  victed,  shall  forfeit  and  pay,  f» 

kiU  or  destroy  the  fish  in  any  every  such  ofience,  the  sum  of 

river  or  stream,  pond  or  pool,  or  •  5/.  to  the  owner  of  the  fisbar." 

and 
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and  line.  The  fishery  belonged  to  the  lord  of  the 
manor,  who  had  let  it  to  the  said  Wm.  CapeL 

The  Plaintiff,  who  had  asserted  a  kind  of  right  to 
fish  fit>m  the  road,  seemed  in  some  measure  to  exult  at 
the  sentence  of  the  magistral^  and  refused  all  accommo- 
dation during  his  imprisonment 

The  warrant  of  commitment  put  in  by  the  Defendant 
was  as  follows : 


1825. 


"  Liberty  of  S^  Jlbaris  in  the  countjr  o(  Hertford.  — 
To  Henry  Simtnonds^  constable  of  Watford j  and  also  to 
the  keeper  of  the  house  of  Correction  at  St.  Albaris  \tk 
the  said  liberty. 

<<  Forasmuch  as  Joseph  Wickes^  of  the  parish  of  Bushejf 
in  the  said  county,  com-d^er,  is  convicted  before  me^ 
Jtobert  Clutterbuckf  Esq.,  one  of  his  majestjr's  justices  of 
the  peace  for  the  said  liberty  and  county,  on  the  com- 
plaint of  the  honourable  and  reverend  WiUiam  Capelf 
and  on  the  oath  of  Thomas  Harrison^  servant  to  the 
Grand  Junction  Canal  Company,  for  fishing  with  a  rod 
and  line  in  a  pond  or  pool  of  water  commonly  known 
by  the  name  of  the  reservoir  in  the  parish  of  Jldenham 
in  the  said  liberty,  on  the  16th  day  of  May  instant;  the 
right  of  fishing  in  the  said  pond  or  pool  being  the  pri- 
vate property  of  the  honourable  and  reverend  WiUiam 
Capel : 

^^  And  whereas  the  said  Joseph  Wickes  is  duly  con- 
victed by  me,  the  said  justice,  in  the  penalty  of  five 
pounds,  and  the  said  Joseph  Wickes  refiising  to  pay  the 
same,  these  are^  therefore,  to  require  you,  the  said  Henry 
SimmondSy  to  convey  the  said  Joseph  Wickes  to  the  house 
of  correction  at  St.  Alban%  and  deliver  him  to  the 
keeper  thereof;  and  you,  the  said  keeper  of  the  said 
house  of  correction,  are  hereby  required  to  receive  the 
'Said  Joseph  Wickes  into  your  custody  in  the  sai^  house 
of  correction,  and  him  safely  keep  for  the  space  of  seven 

days, 


1^2 fi.      ,day8,  unless  the  said  penalty  of  five  pounds  shall  I^e 
sooner  paid.     Given  under  my  baud  and  $eid  the  iStb 

,4%,  1822. 

."  Mobert  ClMterfnickj  (U  &)" 

The  case  of  Brittain  v.  JKinnaird  {a)  was  jr^^ied  on  (igr 
^the  D^ndanty  as  ,an  authority  to  ;5bew  that. the  ooaric- 
tion  was  conclusive  evidence  in  his  favor,  aud  that  it 
was  not  competent  to  the  Plaintiff  to  controvert  the  &cts 
it  alleged. 

3ut  the  learned  Judge,  who  tried  the  clause,  stated  to 
,(he  jury  that  the  plmntiff  ipight  $hew  the  reservoir  not 
to  be  within  enclosed  ground ;  that  the  cpnviction  did 
^Q9t  h>^iug  the  case  within  the  act  of  .parliao^ent;  .tbat 
the  cas^  itself  was  ,not  .within  the  jurisdiction  of  tk 
^agi$tr:ate ;  aud  that ,  the  ^Plaintiff  was .  ei^titled  to  a  t^- 
dict    . A  vq;diQt  .)«:^  accordingly  fpMnd  for  Juai,.wit)i 

:?>rf(^,§eflt,pbtained,a  rule  ni>i',to^set  ^side  this.m- 
^dict.and  I^f^v/s.a.new  trifij,  pn  the,grojund  of  aa^eg^ 
,|PDUa-directf9n;l;^  the^lfearned^ifdge  who  tidied. the  cau$e. 

ya^ghfifi,  and  JLawes  Serjts.,  who  ..shewed  cause. figainst 
,the  rule^  peered  to  cox^ent  ,tp  a  new  trial  upon  the 
merits  only ;  which  being  rejected,  they  proceeded  to 
.a^*gue  that  the  warrant  of  apprehension  aiid  convic- 
,tion  were  both  b^d,  and. as  such, could  not  constitute 
<^iiy  justifica^on  to  the  magistrate;  but  the  Coait 
, ultimately  st^j^ped. the  argument  on  these  ppipts,  and 
.confined  their  juflgipent  to  the  Mfarrant  of  comimt- 
,,inent.  This,  ^it  was  qoatended,  could  not  pperate  in 
llJ^fepce  of  the  pagisti:ate,  siupe  it  failed  to  state  any 
^  pffe^9e  pyer  .w^ich  fjjie  ijo^^Jstrate  h^" jurisdiction,  aod 
.dAdpQ^i^yen, pursue  the  terras  p(  the  conviction,  so  that 

{a)  xA«jrB.43». 

It 
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it  could  not  be  collected  from  the  wacmnt  whether  tke 

Flaiotiff  was  committed  for  the  offence  aUeged  ill  the 

^oonviction  or  for  any  other.     The  warrant  ws^s  jood  ^t 

aothing ;  and  if  death  had  been  occasioned  in  resistUig 

the  execution  of  it,  the  o&nce  so   committed  would 

not  have  amounted  to  murder,  as   in  the   case  of  a 

regular  warrant.     If  this  action  did  ncft  lie  against  the 

-magistrate  for  an  improper  commitment,  the  Plaintiff 

had  no  remedy,  forhy24fG.2.  c.44.  s.6«  the  warrant, 

however  informal,  was  a  justification  to  the  constable; 

and  that^tatute  had  expressly  enacted,  that  where  any 

wrong  .was  done,  the  action  should  be  brought  agaipst 

4he  magistrate  himself. 

By  Stat  7  Jac.  c.5.the;privilege  was^conferred.onitbe 

magistrate  of  giving  in  evidence,  under  the  general  issue, 

•the  conviction,  and  mattersdone  under  it.     Nevertfajeless 

the  power  of  giving  *such  matters  in  evidence  ^would«ot 

render  them  an  answer  to  the  actioq,  unless  •tbfgr^WQul4 

•iiave  been  an  answer  if  pleaded  before  ;the  statute.    JBut 

before  the  statute,  the  magisti?ate's  warrant,  if  illegal  on 

the  face  of  it,  -would  not  have  been  an  runswer  to  tl)e 

..action ;  for,  if  it  would,  all  actions  ogain&t  m0gi9trates 

for  misdoing  would  be  in  vain.     The  Qa»e,Q{JBrUtainy» 

'Kintiaird  was  distinguishable  from  .^he  present,  fiHrthat 

mas  a  proceeding  in  rem;  ithere  was  .no  commitmsnt; 

^nd  the  conviction  was  good  on  the  face  of.it.    But 

Rogers  V.  Jones  (a),  (in  which  it  was  holden  ihat  a  una- 

^gistrate. could  not  justify,  a  commitment  ,imdfir::a'iittPmnt 

' which  did  not  pursue  the  convietion,)  was.  in  ^poijit  rfor 

the  Plaintiff,  «nd  Lord  Manffkld  said,  .in'tB^J7(V.  Ccr^ 

den  (d),  ^^that  a  tight  hand  oughtito  be  hc^en  ever 

-  these  summary  convictions.^'      Mtn^an '  v.  Jli^hes  (i^), 

•  and  Hi//  v.  Bateman  {d)  shew  that: trespass^  is  the  proper 

form  of  action  in* which  to  sue  tbetmagistrate  where. he 

(a)  I  Moodj  & Rjan^  129.         (c)  %  T.R.%%s* 

(b)  j^Burr.%%Zi.  '\-d)  iStr.yio* 

has 
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'  has  acted  without  jurisdiction,  and  Bex  v.  Daman  {a) 

'  decides  that  he  has  no  jurisdiction  in  a  case  like  the 

present,  unless  it  appear  on  the  face  of  the  proceedings 

that  the  information  was  at  the  instance  of  the  owner  of 

the  fishery,  and  judgment  prayed  on  his  behalf. 

Taidy  and  Crosi  Serjts,  in  support  of  the  nile^  were 
desired  by  the  Court  to  pass  by  the  warrant  of  appre- 
hension and  conviction,  and  to  support  the  warrant  of 
commitment 

They  thereupon  argued,  that  assuming  the  conviction 
to  have  been  good,  a  magistrate  ought  not  to  be  pu- 
nished for  a  mere  clerical  error  in  the  warrant  of  com- 
mitnient.  That  suth  a  liability  would  deter  magistrates 
from  acting  in  the  commission  of  the  peace. 

That  though  an  inferior  officer  must  rely  on  the  war- 
rant under  which  he  acts,  the  magistrate  is  justified  by 
the  conviction  alone,  and  the  warrant  is  not  in  issue; 
which  is  the  reason  why  the  24  G.  2.  c.  44.  requires  the 
magistrate  to  be  joined  in  actions  against  the  constable; 
Old  if  the  warrant  were  never  so  perfect  it  would  not 
constitute  a  justification  for  the  magistrate,  unless  he 
could  support  his  conviction. 

According  to  Hawkins,  c.  IS.  s.  25.,  it  is  in  the  discre- 
tion of  the  magistrate  whether  he  shall  insert  in  the 
warrant  the  special  charge  of  commitment  or  not,  and 
the  only  reason  for  the  insertion  seems  to  be  to  ensure 
the  punishment  of  the  officer  in  case  of  escape.  If  the 
magistrate  had  justified  in  a  special  plea  previous  to  the 
passing  of  the  act  of  7  Jac.  c.  5.  and  24  G.  2.,  he  need 
not  have  set  out  the  warrant ;  it  would  have  been  suffi-  ' 
cient  to  rely  on  the  conviction,  and  the  case  is  not  al- 
tered by  his  being  allowed  to  plead  the  general  issue. 
Sogers  V.  Jones  is  distinguishable  from  the  present  case, 
inasmuch  as  the  conviction  and  commitment  proceeded 


(a)  %B.bfji.$7Z. 


on 
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on  two  difTerent  acts  of  parliament)  whereas  it  i&  suffi- 
ciently clear  in  the  present  case,  that  the  warrant  of 
commitment  relates  to  the  conviction;  and  it  has  never 
been  holden  necessary,  in  a  process  of  execution^  to  set 
out  the  whole  judgment  to  which  it  relates ;  or  if  neces- 
sary the  judgment  is  virtually  set  oqt  by  the  reference  to. 
it  in  the  warrant.  From  Boucher^^  case  (a),  it  may  be 
collected  that  the  only  effect  of  an  informality  in  the 
warrant  is  to  throw  on  the  magistrate  the  burthen  of 
supplying  the  defect  by  evidence,  and  in  Bracks  case  (i) 
Lord  HeJi  said  there  was  no  pretence  for  bringing  an 
action  against  a  judicial  officer  for  such  a  slip  as  this.  In 
Hill  V.  Bateman  the  magistrate  had  altogether  usurped 
the  jurisdiction  he  e^ercis^.  In  Morgan  y.  Hughes  no 
complaint  had  been  made  before  the  magistrate,  and  in 
Massey  v.  Johnson  (c),  it  did  not  appear  on  the  conviction 
that  any  information  had  been  laid.  But  Brittain  v^ 
Kinnaird  is  in  point  for  the  Defendant,^  and  in  Grai/f  v« 
CooJcson  {d)  Lord  ElUnborough  says,  ^^  as  to  the  objection 
upon  the  stat.  43  G.  3.  c.  HI.,  magistrates  were  before 
protected  in  an  action  of  trespass  by  a  subsisting  con- 
viction good  upon  the  face  of  it,  and  the  act  meant  to 
protect  them  still  further,  to  a  certain  extent,  in  a  case 
where  before  they  were  left  unprotected  by  the  quashing 
of  the  conviction.  Even  before  this  statute,  I  had  al- 
ways considered  that  if  a  conviction  were  produced  at 
the  trial,  which  would  justify  the  imprisonment^  that  waa 
sufficient/'  At  all  events,  the  Plaintiff  ought  to  have 
shewn  that  he  sustained  some  damage  by  the  clerical 
error  in  the  conviction,  and  the  j[udge  ought  to  have 
directed  the  jury  that  the  cause  of  action  arose,  not  on 
an  improper  assumption  of  jurisdiction,  but  on  a  mere, 
omission  in  the  warrant. 
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Bfist  C.  J.  We  have  been  told  by  the  counsel  for 
the  I>efendant,  that  gentlemen  will  not  act  under  the 
commission  of  die  peace,  if  they  are  held  liable  to  ac- 
tions for  defects  in  their  warrantsr.  I  have  too  high  an 
(^mion  of  the  wisdom  and  public  spirit  of  that  most 
Valuable  body  of  men,  the  magistracy  of  En^andj  to 
apprehend  afny  such  consequence. 

Important  as  the  duties  of  a  magistrate  are,  a  man 
of  ordinary  sound  understanding  and  singleness  of 
heart  will  have  no  difficulty  in  discharging  them  satis- 
fiu:torily  to  himself  and  the  country,  and  will  find  that 
he  has  all  the  protection  from  the  law  that  he  can  desire. 
He  is  not  to  be  called  on  to  answer  criminally,  unless  it 
can  be  clearly  proved  that  he  was  actuated  by  corrupt 
modves.  Considering  the  thousands  that  there  are  in 
this  kingdom  devoting  their  gratuitous  services  to  tiie 
country  as  magistrates,  it  is  most  honorable  to  the  nm- 
gistnicy,  and  most  fortunate  for  the  community,  that  an 
iilstance  seldom  Occurs  of  one  of  them  being  ibund  to 
have  acted  mtendonally  wrong. 

If,  by  the  mistake  of  a  magistrate,  any  man  is  injured, 
he  cannot  maintain  any  acdon  for  his  injury,  against  die 
magistrate,  without  giving  him  notice  of  his  intendon  to 
bring  the  acdon  one  month  before  it  is  brought ;  during 
that  time  the  magistrate  may  ascertain  ^he  extent  of  the 
injury,  and  protect  himself  against  the  acdon  by  the 
tender  of  sufficient  amends.  No  honorable  man  will 
consider  that  he  degrades  himself,  or  the  body  to  whidi 
he  belongs,  by  such  a  tender.  When  a  man  has  injured 
another,  even  through  inadvertence,  he  will  be  disposed, 
not  only  for  the  sake  of  justice,  but  that  be  may  keep  his 
pIttCe  in  the  estimation  of  the  public,  prompdy  to  ofler 
redress. 

We  cannot  bind  the  law  to  favour  any  description  of 
persons,  however  meritorious.  Summa  ratio  et  sapieniia 
boni  civis  est  omnes  aquitate  eddem  continere. 

I  am 
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I  am  of  opinion  that  the  warrant  of^  conimitmeht,  in 
this  case,  is  bad.     It  is  not  necessary,  therefore,  to  con- 
sider the  warrant  of  apprehension,  the  conviction,  or 
any  other  proceeding  previous  to  the  warrant  of  cotb- 
nitment.     It  contains  in  it  nothing  which  gives  the  ma- 
gistrate any  jurisdiction,  much  less  any  cause  for  fine  or 
commitment.     The  warrant  states  that  the  Plaintiff  was 
duly  convicted  before  the  Defendant  for  fishing  with  a  rod 
and  line  in  a  pond  or  pool  of  water,  commonly  known 
by  the  name  of  the  Reservoir,  the  right  of  fishing  iii  the 
said  pond  or  pool  being  in  the  honorable  and  reverend 
William  CapeL     This  pond  or  pool  may,  for  any  thing 
that  appears,  be  on  an  open  common,  or  in  some  uhin- 
closed  land  by  the  side  of  a  road,  and  accessible  to  all 
the  world.     Such  a  pond  or  pool  would  not  be  wrthin 
the  protection  of  the  statute  5  G.  S.  c.  14.     iTo  bring  tlie 
case  within  that  statute,  the  pond  or  pool  must  be  in 
some  enclosed  ground  which  shall  be  private  property.    The 
object  of  the  legislature  was  to  prevent  trespassers  from' 
intruding  into  parks,  gardens,  and  inclosed  places,  ani^ 
also  to  preserve  fish  in  those  waters  in  which  the  own^ir 
would  be  most  desirous  of  preserving  them.     Although, 
therefore,  a  trout  in  a  river  running  through  a  comnfion 
is  of  equal  value  with  a  troiit  in  a  river  running  throiigb 
a  park  or  garden,  ^he  taking  of  trout  from  the  stream  dft 
a  common  is  only  a  trespass,  whilst  the  taking  one  frovtL 
a  stream  in  a  park  or  garden  is  a  transportablie  offence; 
and  the  taking  one  froni  a  stream  iii  enclosed  grounds* 
subjects  the  person  taking  it  to  a  penalty  of  5/.,  and  to 
six  months'  imprisonment,  if  he  is  unable  to  pay  this 
"  penalty.     It  is  of  the  essence  of  this  oflehce  that  the 
fishing  should  be  in  inclosed  ^ovjidis  arid  private  properly^ 
and  yet  nothing  of  this  appears  on  the  Warrant 

But  it  has  been  said  that  the  law  does  hot  requiif6  the 
offence  to  be  stated  in  the  commitiiieilt.  It  is'  ^iiolf 
perhaps  necessary  that  the  offence  should  be  stated  with 
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viction^  and  that  the  conviction  was  good,  which  for  the 
present  purpose  I  will  assume  to  have  been  the  case. 
But  the  commitment  is  on  a  ground  totally  different 
frem  that  charged  in  the  conviction,  and  how  am  I  to 
know  there  were  not  two  informations  against  the  par^? 
Besides,  the  commitment  does  not  state  any  ingredient 
of  the  offence  described  in  the  act,  nor  any  oflfenoe 
within  the  summary  jurisdiction  of  the  magistrate ;  and 
it  is  not  enough  for  us  merely  to  believe  that  it  refers  to 
the  conviction  in  a  matter  which  ought  to  be  considered 
so  strictly.  In  the  case  of  Rogers  v.  Jones^  which  had 
upon  motion  for  a  new  trial,  the  sanction  of  the  Court 
of  King's  Bench,  the  Plaintiff  had  been  convicted  under 
the  6G.  S.  er.48.,  while  the  commitment  was  for  an 
ofience  against  the  15  Car.  2.  c.  2. ;  and  it  was  held  that 
the  magistrate  was  bound  by  the  erroneous  commitmoit, 
notwithstanding  the  regular  conviction.  It  is  dear 
therefore  that  in  the  present  case,  the  commitment  being 
defective,  the  magistrate  cannot  rely  on  it,  although  the 
conviction  might  have  been  regular. 


BuRROUGH  J.  I  agree  with  the  learned  counsel  for 
the  Defendant,  but  on  grounds  different  from  those  sug- 
gested by  him,  that  this  is  a  case  of  great  importance 
to  magistrates.  It  is  important  to  point  out  to  them, 
that  in  the  exercise  of  a  summary  jurisdiction,  they 
ought  not  to  undertake  matters  to  which  they  are  not 
equal;  that  they  cannot  be  too  careful  in  seeing  that 
their  proceedings  are  correct,  and  that  if  they  err,  they 
are  liable  to  the  consequences  of  their  error.  In  pur- 
suing the  powers  entrusted  to  them  by  statutes  such 
as  that  under  which  the  Defendant  has  acted,  they 
ought  to  be  narrowly  and  strictly  watched.  Their  pro- 
ceedings are  summary,  the  party  charged  before  them 
has  not  the  benefit  of  a  jury  to  consider  his  case;  and  if 
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the  conduct  of  the  magistrates  were  not  open  to  investi- 
gation, he  might  be  subjected  to  great  oppression. 

The  first  question  in  the  present  cause  is,  has  the 
Defendant  caused  the  imprisonment  of  which  the  Plain- 
tiff complains.  Now,  he  issued  a  warrant  under  which 
the  Plaintiff  was  committed,  as  it  were,  in  execution,^ 
and  is  therefore  causa  causans  of  the  injury.  Is  the  war- 
rant good  ?  No.  It  states  no  offence  at  all,  but  a  mere 
civil  injury,  for  which  the  remedy  was  by  action  at  law.- 
If  there  was  a  previous  legal  conviction,  why  did  not 
the  warrant  of  commitment  pursue  it?  This  is  not  like 
the  case  of  a  common  assault^  and  the  magistrate  is 
much  to  blame  who  does  not  observe  caution,  and  take 
a  regular  information  in  writing  before  he  proceeds  to 
convict.  Tlie  defect  in  the  warrant  is  not,  as  it  has 
been  ui^ed,  a  mere  clerical  error,  but  a  substantial  in* 
sufficiency.  I  incline  to  think  the  warrant  was  void,  at. 
all  events  it  was  clearly  illegd. 

As  to  the  Judge's  summing  up,  if  hi  consequence  of 
any  mis-direction  a  verdict  had  been  obtained  against 
the  fects  and  justice  of  the  case,  there  might  be  grounds, 
for  a  new  trial ;  but  it  was  not  so  in  the  present  in-' 
stance ;.  it.  is  clear  the  Plaintiff  was  entitled  to  some- 
thing, and  it  is  not  for  us  to  measure  the  amount  of  the; 
damageis.. 


1835. 


Gaselee  J.  I  agree  in  all  that  has  been  urged  bJ&  t<> 
the  protection  that  ought  to  be  extended  to  the  magis- 
trate in  the  honest  discharge  of  his  duty,  and  if  the  de- 
fect in  this  warrant  of  commitment  were  a  mere  clerical 
error,  undoubtedly  no  action  would  lie.  But  Rogers  y^ 
Janes  has  clearly  decided,  that  where  the  commitment 
varies  substantially  from  the  conviction,  the  conviction 
cannot  be  adduced  in  support  of  the  commitment.  My 
doubt  arose  from  thinking  that  the  commitment  in  the 
present  case  was  sufficiently  conformable  to  the  con- 

M  m  2  viction» 
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viction,  but  as  it  omits  to  state  any  offence,  it  cannot  be 
sustained ;  for  though  a  magistrate  may  draw  up  the  coiK> 
viction  at  any  time,  yet  the  warrant  of  commitment 
CLyx^sn-    Qught  always  to  shew  an  offence ;  and  it  is  so  easy  to 
follow  the  words  of  the  act,  that  it  is  better  to  hold  in  all 
cases  that  they  shall  be  strictly  pursued  in  the  commit- 
ment, otherwise,  transactions  of  this  nature  would  be 
open  to  the  observation  that  it  was  in  the  nii^ktrate's 
power  to  supply  a  conviction  and  information  oonferm- 
able  with  the  commitment,  but  inconsistent  with  the  reri 
facts  of  the  case.     I  think,  therefore^  that  this  warrant 
was  bad,  and  could  not  be  amended.    But  I  have  great 
doubts  on  the  rest  of  the  case.    The  learned  judge's  di- 
rection was  wrong  in  stating  that  the  conviction  was 
not  conclusive  evidence  of  the  facts  contained  in  it,  and 
it  ought  to  have  been  understood  by  die  jury  whether 
the  offence  had  been  committed  or  not,  for  this  might 
have  had  a  material  effect  on  the  amount  of  dami^^ 
The  conduct  of  the  Plaintiff  too  was  Such  as  make  it 
appear  that  he  almost  courted  the  injury  he  complained 
of.    Upon  these  and  other  grounds,  I  shovild  have 
wished  to  grant  the  Defendant  a  new  triid,   bdt  the 
opinion  of  my  le&med  brothers  being  diffetait,  this  rak 
must  be 
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Doe  dem.  Richard  Nowell  v.  John  Henrt         f^^  7* 

RoAKE  and  Others. 


IT"  J£CTMENT  to  recover  divers  messuages  andlands  A  devuor 

at  Godabning  in  Surrey.  bcmg  sciicd  oT 

a  moiety  or 
At  the  Kingston  Spring  assizes  1828,  before  Richards  certain  lands 

C.B.  the  juxy  found  a  special  verdict  to  the  following  dSsQU  "*  Surrey  9 — 
That  in  1749,  Miles  Poole  died,  seised  of  the  tene-  o^niawLm 
ments  mentioned  in  the  declaration,  and  that  they  de>-  a  power  of 

scended  to*his  two  daughters  and  co-heirs,  Sarah,  wife  of  *PP^»"*™"^ 

,  n  o?er  the  other 

Thomas  Scotty  and  Elizabeth^  wife  of  Henry  Roakey  who  moiety,  whidi; 

entered,  and  were  seised  thereof:  **  ^^  P'"^ 

That  by  deeds  of  lease  and  release  of  the  25th  and  26th  gephew  who 
oi  April  1 750,  between  Scotty  and  his  wife,  and  Roake  and  foccceded'hep 

his  wife  of  the  first  part,  George  Johnson  of  the  second  «•*«'»»  ^"^^ 

possesnon  of 
part,  and  William  Hill  of  the  third;  the  premises  were  it, andhav- 

conveyed  to  HiU  in  fee  to  make  him  tenant  to  the  prcecipe  '^%  ^^  ^'^^' 
-of  f^^pfxpfetyy  to  the  uses,  as  to  one  undivided  moiety,  of  ^j^yj,^  ^ 

fflnd  his  assigns  for  life,  remainder  to  his  wife,  her  freehold 
^^js^Sbdff^  for  life,  remainder  to  such  uses  as  Sarah  Scatty  ^*^^  ^  l*^^ 
bcSpgi^cii^vert  or  sole,  should  appoint  by  deed  or  will ;  and  on  condition 
for  want  of  such  appointment  to  the  use  of  all  and  every  *^*  out  of  the 
the  child  and  children  of  T.  Scotty  on  the  body  of  his  wife  ^^  he*dioidd* 
to  be  begotten,  as  tenants  in  common,  and  the  respective  keep  the 

heirs  of  their  bodies,  and  feiliner  the  issue  of  such  child  or  ^'*®*®  "*  *•• 

'  .  .  nantable  re- 

children,  to  the  use  of  every  other  such  child  or  children  pair,  and  vat* 

equally,  and  if  only  one  to  that  one  in  tail;  remainder  ^  Hmitationt 

to  the  use  oi  Elizabeth  Roakcy  for  life^  remainder  in  like  ^^^  ^^  p^. 

manner  to  her  children  equally,  remainder  to  T.Scott  in  perty  as  long 

in  her  £uniiy 
as  possible: 
Held,  that  d)»  devise  was,  under  the  circumitances,  a  sufficient  execution  of  th« 
power,  and  that  both  moieties  passed  under  it  to  /•  R. 
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1825.       fee :  and  as  to  the  other  undivided  moiety,  to  tlie  use  of 
jy.  '  '"       Henry  RoaJce  for  life,  remainder  to  his  wife  for  life,  re- 
NowELL      mainder  to  such  uses  as  she  being  covert  or  sole  should 
y*  by  deed  or  will  appoint,  and  for  default  of  such  appoint- 

ment, remainder  to  the  children  o{  Henry- JRoake  on  the 
body  of  his  wife  to  be  begotten  (in  like  manner  as  the 
remainders  to  the  children  of  7.  Scott)^  remainder  to 
Sarah  Scott  for  life,  remainder  to  her  children  (in  like 
manner  as  before),  remainder  to  Henry  Soak^  in  fee : 

That  the  recovery  was  suffered  accordingly  in  the 
23  G.  2.,  and  the  parties  entered  and  were  sebed  ac- 
cordingly : 

That  in  1758  Thomas  Scott  died  withoat  issue,  and 
Sarah  Scott  married  John  Trymmer  in  1763,  who  died 
in  1766: 

That  in  1775  Elizabeth  Roake  died,  leaving  Heray 
Roake  her  husband,  and  John  Roake  her  son,  but  with- 
out having  made  any  appointment: 

That  on  the  6th  and  7th  of  September  1775,  deeds  of 
lease  and  release  were  executed  between  Henry  Roake^ 
John  Roakej  Sarah  Trymmer,  Benjamin  PameU,  and 
James  Morgan,  by  which,  after  reciting  thailSaraA  Trym- 
mer  had  agreed  to  purchase  of  John  Roake  liis  interest 
in  the  undivided  moiety  of  the  premises  subject  to 
Henry  Roake^s  life  interest,  the  moiety  was  conveyed  to 
Pamell  in  fee  to  make  a  tenant  to  the  praecipe  in  a 
recovery  to  the  use  of  H.  Roake  for  life,  remainder  to 
Sarah  Trymmer  in  fee : 

That  Henry  Roake  died  in  1777,  and  in  1783,  Sarah 
Trymmer  made  her  will  in  the  words  following,  having 
at  the  time  no  other  tenements  besides  those  mentioned 
in  the  declaration :  «  I  hereby  give  and  devise  all  my 
freehold  estates  in  the  city  of  London  and  county  of 
Surrey,  or  elsewhere,  to  my  nephew,  John  Roake,  for  his 
life,  on  condition  that  out  of  the  rents  thereof  he  do 

from 
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from  time  to  time  keep  such  estates   in  proper  and        1825* 
tenantable  repair;    and   on   the    decease  of  my  said     1^    '  "^ 
nephew,  John  JRoake^  I  devise  all  my  said  estates,  subject      NowbX 
to  and  chargeable  with  the  payment  of  30/.  a  year  to  ^- 

Ann^  the  wife  of  the  said  John  Roake^  for  her  life,  by 
even  quarterly  payments,  to  and  among  his  children 
lawfully  begotten,  equally  at  the  age  of  twenty-one,  and 
their  heirs  as  tenants  in  common ;  but  if  only  one  child 
should  live  to  attain  such  age,  to  him  or  her  and  his  or 
her  heirs  at  his  or  her  age  of  twenty-one.  And  in  case 
my  said  nephew,  John  Roake,  should  die  without  lawful 
issue,  or  such  lawful  issue  should  die  before  twenty-one, 
then  I  devise  all  the  said  estates,  chargeable  with  such 
annuity  of  SO/,  a  year  to  the  said  Ann  Roake  for  her  life 
in  manner  aforesaid,  to  and  among  my  nephews  and 
nieces.  Miles  Thomas^  John  James,  and  Sarah  Peiifold^ 
and  Susannah  Ijongmanj  or  such  of  them  as  shall  be 
then  living,  and  their  heirs  and  assigns  for  ever :" 

That  Sarah  Trymmer,  on  the  4th  day  of  September 
1786,  died  without  revoking  her  said  will,  the  said  J0A11 
Roake  being  then  living  and  her  heir  at  law : 

That  by  indenture  quadripartite  of  the  26th  of  April 
1787»  between  John  Roake,  nephew  and  heir  of  Sarah 
Trymmer,  of  the  first  part,  M.  P.  Penfold,  and  other 
nephews  and  nieces,  devisees  in  reversion  of  the  second 
part,  Benjamin  PameU  of  the  third  part,  and  Tfiomas 
Holland  of  the  fourth,  after  reciting  among  other  things 
the  death  of  &raA  7>^m^in  1786,  and  that  a  recovery 
had  never  been  suffered  pursuant  to  the  deed  of  the 
27th  of  April  1775,  it  was  agreed  that  Thomas  Holland 
should  recover  in  a  recovery  to  enure  to  the  same  uses 
as  those  in  Sarah  Ttymmer^s  will,  or  such  of  them  as 
were  capable  of  taking  effect : 

That  a  recovery  of  one  moiety  was  accordingly  suf- 
fered: 

M  m  4f  That 
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VMS.  That  by  an  indenture  of  the  5th  of  NaoenAtr  1789, 

^"^'v    '/  between  John  Roake  and  Richard  NcmdL  Roake  cove^ 

j^jj^,.  *  nanted  to  levy  a  fine  of  the  tenements  mentioned  in  die 

.  iq.  ,  declaration,  to  NoweU  and  his  heirs  to  the  ase  of  Roake 

^xiOL  m^  }||g  h^iiig^  ond  (hni;  1^  gtie  ^Qg  levied  aoooTdingly : 

That  by  indentures  of  lease  and  rdease  of  the  Sd  and 
4th  of  Jidy  1797,  between  John  Roake  and  ElmAetk  hs 
wife  of  the  first  part,  Richard  Nawell  of  the  second,  and 
John  Radctyrffe  of  the  third,  the  premises  were  conveyed 
to  NaweU  in  fee  to  make  him  tenant  to  the  prsBcipe  of  a 
recoveiy  to  be  levied  for  the  purpose  of  barring  estates 
tail,  to  the  use  of  such  person  or  persons  as  John  Roake 
should  appoint,  and  for  default  of  appmntmelit  to  Jokf^ 
Baake  in  fee:  Tliat  the  recoveiy  was  si^fered  accofd- 
higly : 

That  by  indentures  of  lease  and  release  hf  the  8(Hh 
and  21st  of  Men/  1802,  between  Johi  Roake  of  the  first 
part,  Richard  NaaeU  of  the  second,  John  Atkinson  of 
the  thurd,  William  Smith  of  the  fourth,  and  William  JU 
kinson  of  the  fifth,  John  Roake  in  consideratk>n  of  1220L 
purchase  money,  appointed  all  the  tenements  in  the  de» 
daration  mentioned  to  John  Atkinson^  to  such  uses  as 
Richard  Nowell  should  i^point,  and  in  de&nlt  of  ap* 
pointment,  to  N&aoeU  for  life,  remainder  to  ,J.  Atkinson 
as  a  trustee  to  bar  dower,  remainder  to  the  heirs  of 
Nonoell: 

That  John  Roake  died  in  1803,  leaving  the  Defendants 
John  Henry  Roake^  Thomas  William  Roake^  Elizabeth 
Roake,  and  George  Roake,  his  only  children. 

The  questions  to  be  discussed  were^ 

First,  Whether  under  Mrs.  Trymmer^$  will  the  chil- 
dren of  John  Roake  took  contingent  remainders,  and 
were  barred  by  the  fine  of  Michaelmas  term  SO  G.  3. 

Secondly,  Whether  as  to  a  moie^,  Mrs.  Ttymmef's 
will  was  a  valid  execution  of  the  power  of  appointment 
reserved  by  the  deed  of  the  26th  of  April  1 750,  and 

whether 
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whether  the  estate  tail  which  John  Bodke  took  und^        1825. 
that  deed  in  de&ult  of  app<nntment  by  the  aaid  Sardh     Ir  \^ 
ScoUf  was  barred  by  the  recovery  suffered  In  Triniijf 
term  37  G.  S. 

But  the  argument  was  confined  to  the  question  en  the 
execution  of  the  appointment,  the  Other  question  having 
recently  been  decided  on  this  very  will  in  the  House  of 
Lords. 

This  case  was  argued  twibe.  By  Bosanquet  Set}i.  icfc 
the  lessor  of  the  Plaintifl^  and  Ondaw  Serjt.  Sor  the  De- 
fendant, in  Trinity  term  last,  and  by  IfXh/Uj/Setjim  fi>r 
the  lessor  of  the  FlaintifiP,  and  Pe($ke  SexjU  for  the  De- 
fendant, in  Michaelmas  term.  The  qi^estioii  is  ^xaAmied 
at  such  length  in  the  judgment  of  the  court,  that  h  will 
be  sufficient  here  to  give  only  the  outline  of  the  avgo- 
ments  employed  by  the  learned  counsel,  whieh  at  the 
instance  of  the  Court  were  confined  to  the  (Juedtion, 
whiether  or  not  Mrs.  Trymniet's  life  estate^  oVer  whi^h 
she  had  a  power  of  appointment,  passed  to  her  devisee 
under  the  terms  ^employed  in  the  will. 

On  the  part  of  the  lessor  of  the  Plaintifi*  it  was  con- 
tended, that  in  order  to  make  a  devise  opei^ate  as  an 
execution  of  a  power,  there  must  be  either  a  reference 
to  the  power,  or  a  description  of  the  thing  devised, 
(Sir  Edward  Clerks  case  (a),  BwMand  v.  Barton{i)y 
Andrews  v.  Emmott  (c),  Doed.  HeJUngs  Y*Bird{d)9  Janes 
▼.  Currie  (f ),  Bennett  v.  Aburraw  (/),  Bradby  v.  WeU- 
cott  {g)j  Powell  V.  Loxdale{h\  Jones  v.  T\ieker{i)j  Sloatie 
V.  Cad(^n  {k) ),  or  the  will  must  be  ihoperative  tmless 
the  thing  devised  be  lallowed  to 'pass :  Standen  v.  Stan-^ 

(a)  6  Rep.  ly  bk  (/)  8  F>j.  jun.  609. 

(b)  %  H.  BI.  136.  •  (g)  13  r^r/.  jun.  ^45. 

(c)  %  Bro.  C.  C.  197.  {b)  a  A  6f  Ji.iQt. 
{d)  11  Eojtt  4^.  (i)  %  MerhiiUei  iiz^ 
\e)  \S<wanst.i6.                          \k)  Sugd. P&w. iZ%*  kdwBdit. 

den 
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den  {a) :  and  that  the  principle  to  be  collected  from  all 
these  cases  was,  that  an  express  intention  must  i^pear 
to  pass  the  lands  which  were  the  object  of  the  powar; 
that  it  was  not  sufficient  to  shew  merely  an  absence  of  in- 
tention not  pass  them ;  and  that  where,  as  in  the  present 
case  the  devisor  had  other  lands  on  which  the  ikvise 
could  sufficiently  operate,  there  was  no  pretence  for 
applying  it  to  the  lands  subject  ta  the  power,  for  the 
mere  purpose  of  rendering  it  availing.  Here  there  was 
no  reference  to  the  power;  no  description  of  the  land 
in  question :  the  devisor  had  devised  her  land ;  and  she 
had  land  at  the  time  to  satisfy  the  terms  of  the  devise^ 
which  could  not  be  extended  to  other  land  which  was 
not  hen^  but  over  which  she  had  no  more  than  a  naked 
power  of  appointment 


On  the  part  of  the  Defendant,  J.  H.  Roakey  it  was  urged, 
that  an  intention  to  pass  the  land  in  dispute  was  phunly 
apparent  from  the  circumstance  of  the  annexed  condition 
to  keep  in  repair  the  whole  property,  which  condition  the 
devisee  could  not  perform  unless  he  were  in  possession 
of  the  whole ;  and  that  this  intention  was  the  more  ap- 
parent when  it  was  considered  that  the  two  properties 
in  Mrs.  Trynmei's  possession  had  originally  been  united 
and  comprised  under  one  title.  In  addition  to  the  cases 
cited  on  the  other  side,  Ex  parte  Casfooall  (6),  Morgan  d* 
Sermon  v.  Sermon  {c\  hangham  v.  Benny  {d)^  Madison  v. 
Andrews (^),  and  Dillon  v. Dillon  {f\  were  referred  to; 
but  the  principle  with  respect  to  the  manifestation  of 
intention  seemed  to  be  agreed  upon,  and  the  main  ques- 
tion was,  whether  or  not  it  had  been  sufficiently  mani- 
fested in  the  present  instance. 


{b)  ijitk.ss9^ 
{c)  I  Taunt.  289. 


{d)  3fW.Jun.4^7. 

(e)  ir«.57. 

(/)  iBall^  Beattj9ji. 
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In  reply  it  was  argued,  that  the  condition  to  repair  1825. 
did  not  alter  the  effect  of  the  devise,  because  it  applied 
only  to  the  thing  devised,  which  again  rabed  ttie  iSrst 
question,  —  of  what  that  consisted  ?  But  supposing  it  to 
have  been  intended  that  the  devisee  should  keep  the 
whole  in  repair,  there  was  nothing  illegal  or  absurd  in 
devising  or  letting  estate  A.  upon  condition  that  the 
lessee  or  devisee  should  keep  in  repair  estates  A.  and  B. 
As  to  the  difficulty  of  repairing  an  undivided  moiety 
where  one  of  the  tenants  would  not  accede  to  the  repair, 
the  party  might  have  a  writ  de  reparatiane  faciendd 
{Fitz.N. B.  127.)  or  sue  for  a  partition. 

The  Court  having  taken  till  this  term  to  consider^ 
judgment  was  now  delivered  by 

Best  C.  J.     If  we  had  felt  ourselves  at  liberty  to 
decide  this  case  according  to  what  we  believed  to  be  the 
intent  of  the  testator,  shewn  by  such  evidence  as  satisfies 
courts   of  justice  on  ordinary  wills,    we   should  not  « 
have  so  long  delayed  our  judgment. 

We  know  that  the  titles  of  many  estates  depend  on 
powers,  and  were,  therefore,  anxious  not  to  disturb  the 
rules  which  have  been  prescribed  for  the  determination 
of  the  degree  of  proof  that  is  necessary  to  manifest  the 
intent  to  execute  them. 

The  special  verdict  raises  two  questions. — First,  whe- 
ther the  remainders  to  the  children  of  John  Boake  are 
barred  by  fine  ?  This  question  having  been  already 
decided  by  the  House  of  Lords  ih  the  affirmative,  we 
did  not  feel  ourselves  at  liberty  to  re-consider  it,  and 
would  not  permit  it  to  be  argued  at  the  bar. 

The  second  question  is,  Whether  the  will  of  Mrs. 
Trymmer  be  a  valid  execution  of  the  power  which  she 
reserved  to  herself  in  the  deed  of  1750  ?  To  decide  this 
question  we  must  first  ascertain  what  evidence  of  intent 
to  execute  a  power  the  law  requires :  Secondly,  whe- 
y  ther 
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1825.  tber  Mrs.  Trymmet's  will  cant^ins  the  lequisUe  proof 
of  such  an  intent,  considered  wiih  referonce  ^  4be  par- 
ticular state  of  tliis  property.  She  was  seised  of  one 
oodivided  moiety  of  the  estate,  and  had  a  power  of  di^ 
.posing  of  the  other  undivided  nioiety.  We  are  not 
aware  of  any  decision  on  such  a  oase^  but  we  think  this 
circumstanoe  ogives  an  efifect  to  that  part  of  her  will 
which  directs  the  devisee  to  repair  the  premiseB  devised, 
.in  &Your  of  its  being  a  good  execudon  of  the  power. 

It  has  long  been  settled,  that  an  express  declaration 
of  the  intent  to  execute  a  power  is  not  necessary;  on 
the  other  hand,  no  terms,  however  comprehensive,  al- 
though sufficient  to  pass  every  species  of  proper^,  free- 
hold and  copyhold,  real  and  personal,  will  execute  a 
power,  unless  they  demonstrate  that  a  testator  had  the 
power  in  his  contemplation,  and  intended  by  his  will 
to  execute  it. 

It  has  often  been  sidd  that  a  power  is  not  executed, 
unless  the  power  or  the  estate  be  referred  to  by  the  inll, 
or  the  will  can  have  no  effect,  except  as  an  execution  ^ 
the  power.  We  are  not  disposed  to  say  that  these  are 
the  only  cases,  and  we  have  high  authority  for  sayiqg 
they  are  not.  They  are  only  put  as  instances  of  the 
.Qtrongand  unequivocal  proof  that  is  required:  but  if 
there  were  a  rule  that  courts  of  law  are  only  permitted 
to  hold  a: power  well  executed,  in  these  instances;  we 
should  say*  that  this  case  came  within  it,  for  we  think 
the  estate  is  referred  to.  It  is  proper  that  I  should,  as 
shortly  as.  possible,  review  the  principal  authorities  on 
this  subject.  In  the  Earl  of  Darlington  v.  PuUeruy  (a}, 
Lord  Mansfield  says,  ^^  A  power  being  a  new  thiog^  and 
the  courts  of  iaw  having  no  equitable  precedents  in  point 
to  guide  them,  compared  them  at  first  to  conditions, 
which  thieyare  not  at  all  like,  and  oonsequaitly  held,  that 

they 
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they  should  be  constnied  itrkthf.  They  locrfced  on  1835. 
them  in  the  light  of  powers  vested  in  a  third  person) 
over  the  •  estate  of  another  man,  whereas,  in  fact, 
they  are  only  a  different  species  of  ownership  and  en- 
jojrment  of  property ;  but  a  long  series  of  precedents 
has  now  settled  in  the  Court  of  Chancery,  that  in 
the  construction  of  powers,  whenever  the  power  is  ex- 
ecuted for  a  meritorious  consideration,  namely,  as  a 
provision  for  a  wife  or  a  child,  or  for  the  benefit  df 
creditors  or  purchasers,  there  the  precise  form  prescribed 
for  its  execution  need  not  be  strictly  pucsiied."  The 
doctrine  of  favourable  construction,  a  doctrine  which)  by 
supporting  some  few  titles,  renders  all  doubtful,  is  here 
limited  in  its  application  to  cases  that  are  most  highly 
favoured;  to  cases  in  which  a.  court  of  equity  would 
supply  the  surrender  to  the  use  of  a  wUl.  In  A\  odier 
cases,  so  much  strictness  of  proof  is  necessary,  that  it 
required  the  aid  of  the  legislature  (59  6. 3.  c.  16S.)  to 
make  the  attestation  of  sealing  and  delivery,  evidence 
that  the  signature  which  was  found  on  the  instrument 
sealed  and  delivered  was  that  of  the  party  sealii^  and 
delivering. 

In  Sir  Edaoard  Clert?^  case  (a),  Harwood^  seised  ef 
three  acres  of  land,  held  in  eapUey  mad^  a  feoffment  cV 
two  of  these  acres  to  the  use  of  his  wife^  and  afterwards 
made  a  feofifaient  by  deed  of  the  third  aore  to  the  tM  <yf 
such  persons  as  he  should  by  his  last  will  limit  and  iqp- 
point.  Afterwards,  he  devised  the  third  acre  to  one  in 
fee.  The  question  was,  whether  the  devise  was  good 
for  aU  the  third  acre,  or  for  only  two  paHs  of  it  It  WM 
resolved,  that  when  Hatwwd  had  conveyed  twopaHs  te 
his  wife  by  act  accented,  he  could  not,  ia  owner  of  die 
land,  dievise  any  pari  of  the  residue  by  his  will ;  ^^  diere- 
fore,  the  devise  ought  of  necessity  to  enure  as  a  limitation 

(a)  6Co.ii  b, 

of 
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1825*  of  a  use,  Otherwise  the  devise  would  be  utierfy  void*'' 
The  principle  on  which  tjiis  judgment  stands  is,  that  no 
pari  of  the  third  acre  could  be  devised ;  the  will  would 
have  been  wholly  inoperative  if  it  had  not  been  held  to 
be  an  execution  of  the  power.  This  was  the  view  taken 
of  Clerks  case  by  Lord  Hobart. 

In  the  great  case  of  Commendams  (a),  his  Lordship 
says,  **  though  a  party  do  not  make  an  express  declar- 
ation, yet  if  bis  act  do  import  a  necessity  to  work  hg  his 
power,  or  else  to  be  wholbf  vaidy  the  bougnity  of  the 
law  will  give  way  to  eflfect  the  meaning  of  the  party/' 

In  Scrapes  case  (i),  it  is  i  stated,  that  Scrape  being 
seised  in  fee^  covenanted  to  stand  seised  to  the  use 
of  himself^  his  wife  and  daughter,  for  their  lives,  then 
to  the  use  of  the  daughter  in  tail,  with  reminders 
over,  and  a  proviso,  that  after  payment  of  certain  sche- 
duled debts,  he  might  revoke  these  uses,  and  declare 
new  uses.  His  wife  died,  and  on  his  second  marriage, 
he  covenanted  to  stand  seised  to  the  use  of  himself  and 
his  second  wife  for  their  lives,  and  then  to  the  use  of  his 
right  heirs.  He  does  not  by  this  deed  expressly  revoke 
the  uses  created  by  the  first  deed,  but  it  was  held  that 
die  second  deed  was  so  manifestly  repugnant  to  the  first, 
that  the  uses  in  the  first  deed  were  annulled,  without  any 
express  revocation ;  and  Lord  Coke  says,  *^  Quid  non 
refert  an  qtus  intentionem  suam  declaret  in  verbis  an  rebus 
ipsis  velfactis!^  In  this  case  the  second  deed  vfould 
have  been  entirely  inoperative,  if  it  had  not,  by  impli- 
cation revoked  the  uses  in  the  first ;  but  the  rule  given 
by  Lord  Coke  is  larger  than  that  which  has  been  de- 
duced from  the  decision  in  Clerks  case.  Lord  Cok^^ 
rule  will  be  complied  with  if  the  intention  to  execute  a 
power  be  unequivocally  manifested  by  any  circumstances 
iKscurring  in  the  case,  or  any  act  of  the  owner  of  the 

(fl)  Eohart^  140.  {b)  10  Co.  144. 

power. 
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power,  without  requiring  any  specified  overt  acts  of  such       1825. 
intention. 

In  Jenkins  v.  Ket/mis  (a),  the  father,  tenant  for  life, 
and  his  son,  tenant  in  tail,  by  fine  and  recovery  settled 
the  lands,  reserving  a  power  to  the  father  to  charge  all 
the  premises,  with  the  payment  of  2000/.,  by  deed  in 
writing.  Father  and  son  afterwards,  by  deeds  of  lease 
and  release,  without  reciting  the  power,  charged  part  of 
the  lands  with  the  payment  of  2000/.  and  interest. 

The  Court  held,  that  although  the  power  was  not  re- 
cited, it  was  a  good  execution  of  it,  according  to  Clerks 
case.  This  is  an  express  recognition  of  the  authority 
of  Clere*6  case.  The  judgment  proceeds  on  the  prin- 
ciple on  which  that  case  was  decided.  The  lease  and 
release  would  have  been  inoperative  if  they  had  not 
been  held  to  be  an  execution  of  the  power  in  the  settle- 
ment 

Clere*s  case  is  again  referred  to  by  Hale  C.  J.  and 

Iiainsford3*  in  King  v.  Melting  {b)f  and  the  doctrine 
confirmed,  that  if  there  be  any  legal  interest  on  which 
the  deed  can  attach,  it  will  not  execute  a  power. 

In  Guy  V.  Dormer  (c),  the  estates  were  settled,  first, 
to  permit  the  settler  and  after  him  his  wife,  to  take  the 
profits  during  their  lives,  and  then  for  Bobert  Dormer  in 
fee,  with  a  power  of  revoking  the  uses  by  any  writing,  in 
which  the  settler  should  in  express  terms  declare  his  in- 
tent to  revoke.  He  made  a  will,  and  gave  the  fee  to 
William  Dormer  instead  of  Bobert  Dormer.  It  was  said 
at  the  bar,  that  notwithstanding  the  words  by  express 
terms  in  the  deed,  as  the  will  could  not  consist  with  the 
uses  in  the  deed,  the  latter  was  a  revocation  of  the 
former ;  and  the  judgment  was,  that  the  uses  in  the  deed 
were  revoked.    This  case  stands  on  the  principle  laid 

(a)  I  Lev.  ISO.        {b)  z  Fftit*  ai5«        (c)  z  Sir  T.Rajm.  095. 

down 
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1835.  dawn  in  Scrtm^a  fose,  diat  tbe  inteqt  to  i^t^  is  dqman- 
strated  by  the  inconsistencies  of  the  last  disposiUoa 
with  the  uses  in  the  previous  deed* 

There  is  $i  cs^e  in  1  Veseif  sen.  58.  oiJfdad^isQn  v.  4»r 
c&vtos,  where  Robert  Maddison  made  a  voLm^iy  settle- 
n^ent  on  his  brother  John^  wit}i  reipfundjB^r  tp  his  si3ter8^ 
but  h^  created  a  term  of  1,010  years,  vested  in  trusteesi 
reserving  to  himself  a  power,  in  case  he  died  luunarried 
and  without  issufs,  to  charge^  limil^  or  appoip^  any 
sums  not  es^ceediiig  1000/.  He  by  hU  will  charges  all 
his  real  and  personal  estates  with  the  paymeat  of  his 
debts  and  legacies,  aiid  gives  a  leg^y  of  SQOt.  to  tbe 
children  of  his  sister  Sarah.  It  was  insbted,  that  the 
10002.  which  Bobert  had  power  to  charge,  should  be  as- 
sets for  the  payment  of  the  legacy.  Lord  Hardmcie 
vr9fi  of  opinipp  that  it  should ;  for  being  a  power  reserved 
by  the  absolute  owner  of  the  estate  making  a  voluotaiy 
settlement  on  his  brother,  it  should  be  construed  Uberalfyi 
being  a  reservation  of  part  of  the  ownership.  ^  Hien,  as 
to  the  execution,'^  says  the  Chancellor,  ^  he  has  used  the 
word  charge  which  is  in  the  power,  nor  is  there  any 
occasion  for  referring  to  the  power,  if  he  does  it  in  sidh 
stance^  as  in  Sir  Edward  Clerks  case."  This  case  is  not 
reported  in  Atkinsj  a  more  accurate  and  a  more  discreet 
reporter  than  Vesey.  Although  Lord  Hardmcie  talks 
of  construing  these  powers  liberally,  he  founds  bis  de- 
cision oa  this,  that  the  power  is  referred  to  in  tbe  will; 
for  by  the  deed  it  was  a  mere  power  to  chofge;  and  in 
tbe  will  he  u^es  the  word  change.  The  use  of  a  term 
in  the  power  he  considers  as  a  reference  to  the  power. 
Then  he  refers  to  Clerks  case,  from  which  I  infer  (al- 
though the  report  does  not  tell  us  so)  that  the  settler 
had  settled  all  his  real  property  on  his  brother  by  the 
deed,  and  then  the  will  would  have  been  inoperative  as 
to  x^  property,  if  it  had  not  been  held  to  be  an  exe- 
cution of  the  power;  for  there  is  nothing  decided  in 

Clere^s 
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Clere^s  case,  bat  that  the  will  was  to  be  held  to  be  an 
execution  of  the  power,  because  it  would  otherwise  have 
had  no  effect  This  will  speaking  of  real  property^  if 
he  had  no  other  r^o/^  property  but  that  which  was  settled, 
must  refer  to  that  property. 

In  ex-  parte  CaswaU  (a),  Sir  George  Caswall  having 
surrendered  a  copyhold  estate  to  trustees,  and  reserved 
a  power  of  appointment,  gave  by  his  wiH  aU  the  rest, 
residue,  and  remainder  of  his  effects,  real  and  personal  of 
what  nature^  kindy  and  qualify  soever  unto  George  Cas" 
"walL  Lord  Hardwicke  says,  though  a  man  may  execute  a 
power  without  taking  the  least  notice  of  it,  yet  it  is  ne- 
cessary that  he  should  mention  the  estate  that  he  disposes 
qfj  and  must  do  such  an  act  as  shews  that  he  takes  notice  of 
the  thif^  which  he  has  a  paaoer  to  dispose  of.  He  had 
other  lands  on  which  the  devise  might  be  satisfied." 
Here  we  have  the  same  judge  who  decided  the  case  in 
Vesey^  declaring  that  a  will  of  the  creator  of  a  power  does- 
not  execute  it  unless  he  mentions  the  estate,  and  does 
such  an  act  as  shews  he  takes  notice  of  the  thing  which 
he  had  a  power  to  dispose  of.  In  Probert  v.  Morgan  (ft), 
Lord  Hardwicke  speaks  to  the  same  effect  as  in  Ex  parte 
CaswaU. 

In  Andrews  v.  Emmot{c\  John  Andrews  conveyed 
SOOO/.  to  trustees  for  a  marriage  settlement,  reserving 
to  himself  in  case  there  were  no  children,  a  power  to 
appoint  this  sum  to  whom  he  pleased.  He  having  no 
children,  by  his  will  gave  all  the  rest  and  residue  of  his 
monies  and  personal  estate  of  what  nature^  kind^  and 
quality  soever.  The  question  was,  whether  these  words 
executed  the  power.  Lord  Kenyon  refers  to  Parker  v. 
Kelt  {d\  from  which  he  extracts  these  words,  which  he 
expresses  his  approbation   of:    *^  When  one  has  air 
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1825*       authority,  and  does  an  act  which  can  be  good  no  other 

2^     '      '     way  but  by  virtue  of  that  authority,  it  shall  be  under- 

NowELL  *    stood  to  be  done  by  virtue  of  his  authority :  but  where 

V*  one  has  an  interest  and  an  authority  together,  and  does 

^'^      an  act  generally,  it  shall  be  construed  in  relation  to  his 

interest,  and  not  to  his  authority.''    This  is  the  role 

given  by   Ckr^s  case.     "  Then,"  says  Lord  Kewfon, 

*^  does  this  devise  of  the  residue  necessarily  refer  to  the 

power  when  the  testator  had  other  property ;"  and  he 

held  that  the  power  was  not  executed.     There  was  an 

appeal  to  Lord   Thurlctm^  who  coilfirmed  the  decree^ 

and  said  that  to  execute  the  power  it  must  be  impossible 

to  impute  to  a  testator  any  other  intention  tJuui  that  of 

executing  it,  and  that  the  doctrine  is  not  carried  by  any 

case  Jtarther  than  this.     The  only  distinction  between 

a  power  over  personal  property  and  one  over  real  is, 

that  in  the  former  the  courts  will  not  enquire  whether 

the  testator  had  other  proper^  to  satisfy  the  terms  of 

the  will;  in  the  latter  they  will  allow  of  such  an  enquiry. 

This  distinction  shews  how  complete  the  evidence  of 

intent  to  execute  the  power  must  be.     The  possibility 

that  a  testator  might  contemplate  property  that  he  might 

.acquire  between  the  time  that  he  makes  his  will  and  his 

•jdeatli,  prevents  a  general  disposition  from  operating  as 

an  execution  of  a  power  of  personal  property,  although 

at  the  time  he  makes  his  will  he  has  no  property  on 

which  it  can  attach. 

In  Standen  v.  Standen  (a),  Lord  Loughborough  says, 
**  By  her  will  she  gives  all  her  estate  and  effects,"  It 
is  hard  to  say,  that  using  that  expression  she  did  not 
mean  to  include  this  which  is  as  absolutely  hers  as  any 
^  other  part  of  her  property.  This  reasoning  of  Lord 
L,  is  supported  by  no  previous  authority,  and  has  been 
objected  to  in  many  subsequent  cases.     The  judgment, 

{a)  4f^/.jun.594. 

however. 
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however,  is  put  by  him  on  a  sound  principle,  namely,       1825. 

thai  the  testatrix  had  no  other  real  estate*  ^x^  "  ' 

Doe  dem. 

In  Latigham  v.  Renny  (a),  Lord  Alvanly  held,  that  a     Nowell 
will  in  which  the  testator  declared  his  purpose  to  dis-  v« 

pose  of  his  estate  and  effects  which  he  had  or  was  in'- 
terested  in,-  but  not  taking  any  particular  notice  of  stock 
in  the  funds,  over  which  he  had  a  power,  did  not  ex- 
ecute such  power. 

His  Lordship  expresses  himself  inclined  to  construe 
powers  liberally,  and  declares  his  approbation  of  Standen 
V.  Standen,  but  whether  of  the  judgment  only  or  of 
the  reasoning  of  Lord  Ijoughhorough,  does  not  distinctly 
appear. 

In  Nannock  v.  Horton  (i),  the  testator  having  power 
to  dispose  of  4000/.  consolidated  bank  annuities,  by  his 
will  gave  to  Eliza  Lawes  2000/.  consolidated  bank  an* 
nuities. 

The  Lord  Chancellor  said,  *^  there  is  nothing  that 
can  be  stated  as  having  any  reference  to  the  pcnoerj 
except  the  words,  three  per  cent,  consolidated  bank 
annuities;"  and  he  concludes  his  judgment  in  these 
words :  *'  In  this  will  there  is  nothing  that  refers  to 
the  power,  nothing  necessarily  descriptive  of  the  pro- 
perty over  which  it  existed ;  and,  therefore,  whatever 
might  have  been  the  intention,  I  am  bound  by  the  autho- 
rities to  say  the  testator  did  not  mean  to  affect  any  pro- 
perty but  what  was  his  own."  This  is  an  authority, 
that  no  proof  of  intention  short  of  that  which  amounts 
to  moral  demonstration  will  be  sufficient. 

In  Bennet  v.  Aburrow  (c),  William  Aburraw,  the  set- 
tler, reserved  to  himself  a  power  of  appointment  to 
3000/.  consolidated  bank  annuities.  Sir  William  Grant 
ssLjs,  ^*  it  is  always  a  question  of  intention,  whether  the 
party  meant  to  execute  the  power :  this  intention  may 
be  collected  from  other  circumstances  besides  reference 

(a)  3  F2r/.  jun.  467.       (^)  7  Fes.  391.       (r)  8  Ffu  609. 
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1825.  to  the  power;  as,  that  the  will  includes  something  that 
'  ^ ,  *  the  party  had  not  otherwise  than  under  the  power  of 
NowBLL  appointment ;  that  a  part  of  the  will  would  be  wholly 
*•_  inoperative  unless  applied  to  the  power."  Although  be 
says  it  is  a  question  of  intention,  yet  be  requires  the 
same  evidence  of  that  intention  that  the  previous  de- 
cisions state  to  be  necessary  in  such  cases. 

In  Bradby  v.  Westcott  (o),  Sir  WiUiam  Grant  says, 
*^  I  agree  that  the  decision  in  Standen  v.  Standen  is  right 
I  dissent  only  from  the  argument  on  'which  the  Lord  Ckati" 
ceUor  proceeds.^*  Again,  *^  If  I  find  that  she  is  speaking 
of  the  subject  of  her  power,  an  express  reference  is  not 
necessary." 

In  Jo7ies  V.  Tifcker  (6),  Sir  William  Grant  expresses 
hiipself  to  the  same  efiect. 

In  Jones  v.  Cunie  (c),  Sir  Thomas  Plumer  «ays,  **  The 
distinction,  notwithstanding  some  expressions  in  Standen 
v.  Standen  being  now  established  between  property  and 
power,  these  words  containing  no  direct  reference  to  any 
particular  fund,  —  nothing  in  description  to  enable  the 
court  to  collect  her  intention  to  execute  her  power,  —  are 
not  sufficient  to  designate  with  dtie  certainty  property 
not  her  own,  but  of  which  she  was  empowered  to 
dispose." 

From  a  full  consideration  of  all  these  cases,  we  are 
of  opinion,  that  a  will  need  not  contain  express  evidence 
of  an  intent  to  execute  a  power.  Nor  are  a  reference 
to  the  power,  or  the  estate  in  the  will's  being  inopera- 
tive unless  it  executes  the  power,  the  only  circumstances 
in  which  a  court  will  presume  an  intent  to  execute  it  • 
but  we  say  in  the  language  of  Lord  ThttrloWy  in  Andrews 
-  V.  Emmotty  that  the  intent  to  execute  must  be  so  clearly 
manifested  by  the  will,  that  it  is  impossible  to  impute  any 
other  intention  to  a  testator  than  that  of  executing  it. 

(a)  13  Fes*  453.         {b)  %  Meriv.  533,         (c)  i  Swafut.  66. 

We 
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We  think  it  impossible  to  impute  any  other  intention 
to  Mrs.  Ttymmer  than  that  of  executing  the  power  she 
had  reserved  to  herself  in  the  estate  in  question ;  and 
we  think  that  intention  is  demonstrated  by  every  part 
of  the  will,  and  particularly  by  a  reference  to  the  estate 
over  which  she  had  this  power. 

Mrs.  Trymmer  being  seized  of  one  undivided  moiety, 
and  having  a  power  over  the  other  undivided  moiety,  of 
which  power  she  was  the  creator,  gives  all  her  freehold 
estates  in  the  city  of  London  and  county  of  Surrey^  or 
elsewhere,  to  her  nephew  John  RoaJce.  This  is  not  a 
description  of  her  interest  in  the  estates,  but  of  the  es- 
tates, and  ^hews  an  intent  to  pass  all  the  property  that 
she  had  any  right  to  dispose  of.  I  should  incline  to 
think  these  words  referred  to  both  parts  of  this  pro- 
perty ;  but  this  devise  is  on  condition,  that  out  of  the 
rents  thereof,  that  is,  out  of  the  rents  of  the  entire  pro- 
perty the  devisee  shall  from  time  to  time  keep  such  es-^ 
tales  in  proper  and  tenantable  repair.  He  could  not 
keep  an  undivided  moiety  in  repair,  he  must  repair  the 
whole,  or  have  the  whole  without  repair.  These  words, 
therefore,  clearly  refer  to  the  entire  property;  and  if 
they  do,  the  entire  property  is  referred  to  in  the  devise; 
for  the  estates  to  be  repaired  were  such  or  the  same 
estates  that  she  had  devised. 

It  seems  to  me,  therefore,  that  the  estate  subject  to 
the  power  is  referred  to.  She  had  no  other  estate  in 
the  county  of  Surrey  but  those  mentioned  in  the  declar- 
ation, and  of  which  she  was  tenant  in  common  with . 
trustees  appointed  by  herself  for  the  preservation  of  the 
power  which  she  had  over  the  other  moiety. 

There  is  nothing  in  the  will  to  rebut  the  irresistible, 
inference  of  intention  arising  from  these  circumstances* 
On  the  contrary,  her  whole  conduct,  as  shewn  by  the 
special  verdict,  proves  that  she  wished  to  keep  the  estate 
united.     She   purchased  the  reversion   of  the  moiety 

N  n  3  after 


1825. 


Doe  dem« 

NOWELL 

V. 

ROAKS. 


514 


1S25. 


Dob  dem. 

NOWELL 

V- 
ROAKX. 


CASES  IN  HILARY  TERM 

after  Henry  Roak^s  decease;  "she  is  anxioos  for  its 
being  kept  in  good  repair,  and  continued  it  as  long  as 
she  could  continue  it  in  her  family. 

It  is  absurd  to  suppose  that  she  was  desirous  of  pre- 
serving her  sister's  moietyi  and  cared  nothing  about  her 
own.  For  these  reasons  we  think  judgment  should 
be  for  the  Defendant. 


J(aif.ft8 


Sinclair  and  Another,  Assignees  of  Proctob, 
a  Bankrupt,  v.  Stevenson. 


The  bankrupt  'T^ROVER  for  a  plant  and  the  various  utensils  of  a  dis- 
^"  "*•   *^  tillery,  which  the  Plaintiffs  claimed,  either  as  haying 

property  as  been  absolutely  sold  by  the  Defendant  to  Proctor^  or  as 

apparoit  own-  having  been  in  Proctor's  possession,  and  at  his  disposi- 

instnimenty       ^^^^  ^^  ^^  ^^^  ^^  ^^^  bankruptcy,  with  the  consent  of 

which,  though  the  Defendant. 

.  ___ 

aTlcai^w"^        This  claim  the  Defendant  resisted  on  the  ground 

in  effect,  a        that  he  had  only  leased  the  articles  in  question  to  ProC' 

contrivance  to  ^^  foj.  (^^^  years,  and  had  re-possessed  himself  of  them 

secure  the  ,  ,  ,  , 

seller  of  the      ^J  virtue  of  certain  conditions  contained  in  the  lease. 

property  the  At  the  trial  before  Best  C.  J.,  Middlesex  sittings  after 

paid  together  ^^^^^^^^  t&rui  last,  there  was  conflicting  evidence  as 

with  loper  to  the  manner  in  which  the  property  came  into  Proctor^s 

c»i^  interest  •possession ;  it  appeared,  however,  that  the  Defendant, 

until  it  should  ^^o  had  jtist  relinquished  the  business  of  distiller,  was 

be  paid :  willing  to  have  disposed  of  the  property  in  question  for 
the  bankrupt's  ^^  or  1300^.  ready  money,  but  that  Proctor  being  un- 

having  obtam-  able  to  raise  so  large  a  sum,  the  concern  was  transferred 
cd  the  appa- 
rent ownership  by  means  of  this  fraud,  would  not  prevent  the  assignees  from  reco- 
vering it  under  the  statute  of  James  x. 

to 
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to  him,  under  a  deed  bearing  date  January  31.  1823,  by        1825. 
which,  in  consideration  of  SOO/.  paid  down,  and  of  the     1     ^  '-  ^ 
rents  reservations  and  covenants  contained  in  the  deed,  ^^ 

the  Defendant  demised  to  Proctor  a  messuage  and  ware-  Stevenson. 
house^  and  all  the  coppers,  boilers,  vats,  utensils,  im- 
plements, and  fixtures  belonging  to  the  premises,  and  the 
trade  and  business  of  a  distiller,  carried  on  in  the  pre- 
mises, to  hold  for  four  years,  paying  rents  as  specified 
in  the  deed,  but  which  varied,  so  as  to  cover  1200Z.  and 
a  sum  equivalent  to  10  per  cent,  interest,  by  instalments, 
in  the  four  years.  Proctor  was  to  repair  and  insure  the 
premises,  and  if  the  rent  were  unpaid,  or  the  plant  and 
utensils  let,  or  Proctor  became  a  bankrupt,  or  if  default 
were  made  in  the  payment  of  a  sum  of  494^,  secured  to 
the  Defendant  by  a  bill  of  Proctor^ s^  dated  the  1st  Ja- 
ntuiry  1823,  and  payable  four  months  after  date,  (whidi 
bill  was  given  for  a  btock  of  spirits  transferred  by  the 
Defendant  to  Proctor\  then  the  whole  of  the  four 
years  rents  were  to  be  considered  as  presently  due,  and 
the  Defendant  was  to  take  possession  of  the  plant  and 
utensils,  sell  them,  and  apply  the  produce  in  satisfac- 
tion of  the  rents  remaining  to  be  paid,  (deducting  5  per 
cent,  for  immediate  payment,  and  an  additional  5  per  cent* 
for  the  then  occupation  of  the  plant  and  premises,)  and  of 
what  remained  unpaid  of  the  494/.,  and  to  pay  over  the  re- 
sidue to  Proctor.  The  Defendant  covenanted,  if  the  rents 
were  paid,  and  Proctor's  covenants  observed,  to  assign 
to  Proctor  at  the  end  of  the  four  years  the  plant  and 
utensils  demised  to  him.  Proctor  became  Bankrupt  in 
May  1823}  and  the  Defendant  immediately  took  posses* 
sion  of  the  plant  and  other  utensils. 

The  jury,  under  the  direction  of  Best  C.  J.,  came  to 
the  conclusion,  that  the  deed  of  January  SI.  1828,  was 
not  a  mere  lease,  but  a  contrivance  to  obtain  10  per  cent* 
for  the  forbearance  of  a  sum  in  which  Proctor  had  be- 
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come  indebted  to  the  Defendant  for  the  transfer  of  tbe 
concern ;  and  they  found  a  verdict  for  the  Plainti£&. 

Faughan  Serjt  now  moved  for  a  new  trial  upon  aeve- 
ral  questions  of  fact,  and  also  on  the  ground,  that  the 
transaction  had  not  been  usurious,  but  that  the  De- 
fendant bad  re-possessed  himself  of  the  premises  under 
the  provisions  of  a  lawful  deed.  He  urged  that  there 
was  nothing  usurious  in  selling  for  ISL  upon  credit 
goods  which  the  seller  would  have  parted  with  for  10/. 
ready  money;  Spurrier  v.  Matfoss{a)i  that  according  to 
the  terms  of  this  deed  no  debt  was  created,  inasmuch 
as  there  was  no  time  at  which  the  defendant  could  have 
insisted  on  the  whole  amount  which  Proctor  was  to  pay 
for  the  premises ;  but  that  supposing  the  transaction  on 
the  part  of  Proctor  to  have  been  fraudulent,  the  as- 
signees could  not  claim  under  the  statute  of  James 
goods  of  which  the  bankrupt  had  obtained  the  disposi- 
tion and  control,  as  apparent  owner,  by  means  of  a 
fraud. 


Park  J.  Upon  the  question,  whether  or  not  the 
goods  sought  to  be  recovered  in  this  acUon,  were  at  the 
lime  of  the  bankruptcy  in  the  order  and  disposition  of 
the  bankrupt  as  apparent  owner,  with  the  consent  of 
the  true  owner,  it  is  not  necessary  under  the  statute  of 
James  to  go  into  minutiae  respecting  the  title  to  pro- 
perty ;  and  that  Proctor  was  in  possession  of  these  goods 
as  apparent  owner  with  the  consent  oiStevenson^  cannot 
be  doubted  after  an  inspection  of  the  deed  of  the  Slst 
Januah/y  whether  that  deed  be  esteemed  valid  or  not, 

BuRRouGH  and  Gaselee  Js.  concurred* 


{a)  if^i.jun.5a7. 


Best 
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Best  C.  J.     The  Plaintiffs  in  my  opinion  might  have        1825* 
left  their  case  on  the  statute  of  James.     The  articles,  -      ' 

which  were  the  subject  of  the  action,  were  left  in  the  ^^ 

order  and  disposition  of  the  bankrupt  at  the  time  of  his  STKvnwoii* 
bankruptcy^  by  the  Defendant^  and  so  passed  to  his  as- 
signees. But  it  was  insisted  by  the  Defendant,  that  the 
possession,  order,  and  disposition  were  obtained  by 
fraud.  There  was  no  pretence  for  saying  there  was 
any  fraud,  and  the  jury  very  properly  negatived  fraud 
in  the  bankrupt.  The  fraud  insisted  on  was,  that  the 
bankrupt  when  he  made  his  bargain,  knew  that  he  was 
not  of  ability  to  perform  it ;  but  there  was  strong  evi- 
dence, that  if  he  had  not  traded  beyond  his  capital  and 
had  not  been  much  imposed  on  in  his  contract  with  the 
Defendant,  he  would  have  been  able  to  have  discharged 
all  his  debts.  But  if  a  person  purchase  a  house  and 
the  utensils  of  a  ti-ade,  knowing  that  he  is  not  able  to 
pay  for  them ;  if  possession  be  delivered  to  him,  does 
not  the  property  in  these  utensils  pass  to  him,  and  will 
they  not  become  the  property  of  his  creditors  in  the 
event  of  his  bankruptcy  ?  At  all  events,  when  the  pos- 
session of  goods  has  been  acquired  under  such  circum- 
stances, and  the  bankrupt  has  kept  that  possession  for 
three  or  four  months,  and  appeared  as  the  visible  owner, 
they  will  pass  to  his  assignees  under  the  statute  of 
James.  The  Plainti£&,  however,  were  not  content  with 
this  case,  but  insisted  that  the  Defendant  had  no  right 
to  resume  the  possession,  because  the  deed  under  which 
he  asserted  this  right  to  possession  was  usurious.  Al- 
though I  thought  this  additional  case  unnecessary,  I 
left  it  to  the  jury  to  consider,  whether  the  deed  did  not 
in  every  clause  of  it,  shew  that  the  real  transaction  was 
a  loan  of  1200Z.  for  four  years,  at  an  interest  of  10  per 
cent.  I  told  the  jury,  that  if  that  was  the  real  character 
of  the  transaction,  although  the  colour  of  a  letting  of 

the 
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1825.  the  utensils  was  given  it,  yet  it  was  usurious  and 
void,  and  the  Defendant  could  not  resume  possession 
under  it, 

Stevenson.  The  jury,  on  considering  the  deed  and  the  parol 
evidence,  which  was  adduced  to  prove  the  wron^  ex- 
pressly told  me,  they  thought  the  deed  was  not  a  leasee 
but  an  instrument  contrived  to  obtain  10  per  cent,  in- 
terest for  the  forbearing  the  payment  of  the  purdiase 
money.  I  was  referred  to  the  case  of  Spurrier  v. 
MayosSj  but  thou^t  that  case  was  not  like  the  pre- 
sent. The  purchaser  in  that  case,  if  the  purchases  had 
been  completed  at  Michaelmas^  was  only  to  pay  5  per  cent* 
on  the  mon6y  left  unpaid  when  he  was  let  into  possession. 
K  he  did  not  complete  his  purchase  at  that  time,  it  does 
not  appear  that  he  ever  would  be  required  to  complete 
it.  It  was  from  that  time  a  case  of  letting  and  renting^ 
and  nothing  like  a  loan  of  money ;  he  was  required  to 
pay  no  more  rent  than  the  premises  had  been  let  for 
before;  and  the  Lords  G>mmissioners  were  all  of  opi- 
nion it  was  a  conscientious  case  on  the  part  of  the  owner 
of  the  house.  In  the  present  case  it  was  from  insc^ 
vency  only  that  the  Defendant  could  lose  the  stipulated 
instalments,  and  then  if  the  deed  was  valid,  he  was  to 
get  back  his  property. 

The  conduct  of  the  Defendant  was  in  my  opinion  and 
in  the  opinion  of  the  jury,  most  avaricious  and  most 
unconscientious. 

Rule  refused. 
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(^OVENANT.     The  declaration  stated^  that,  by  an  The  Defend, 
indenture  between   the  Plaintiff  and   Defendant.  *°^  P""***^ 

an  estate 
(after  reciting  in  substance,  among  other  things,  that  charged  with 

the  Plaintiff  had  in  1820  conveyed  to  the  Defendant  m  ^  an^ui^  to 
fee,  for  the  sum  of  4460/.  two  farms  in  JBssex,  containing  p^  '^  ^^ 
230  acres,  subject  to  four  several  annuities  of  100/.  each,  bargain,  cove- 
thereinafter  mentioned ;  which  farms  were  late  the  in-  S?° --«*^.£*^ 

'  tne  annuity, 

heritance  of  Michael  Saward,  who  died  in  1815,  and  and  to  indem- 

devised  them  to  the  Plaintiff,  his  son,  upon  condition  ^  ^.  ^^*°' 

dor  against 

that  he  should  pay  yearly  during  the  lives  of  M.  jS.'s  any  charge*in 
four  daughters,  the  clear  yearly  rent  of  100/.  to  each  of  respect  of  it. 
M,  jS.'s  four  daughters,  and  charged  the  &rms  with  the  ^  declaration 
payment  of  the  said  annuities  accordingly;  and  after  on  this  cove- 
reciting,  that  upon  the  before-mentioned  purchase  it  ""*'»  nonyay- 

inent  or  the 
was  agreed  that  the  Defendant  should  enter  into  a  co-  Annuity;— 

venant  for  the  payment  of  the  said  four  several  annuities,  withoutadding 
and  for  the  indemnity  of  the  Plaintiff  respecting  the  same),  ^^  ^^  j^ 
the  Defendant  in  consideration  of  the  prembes  did  thereby  dam^ 
thereby  for  himself,  his  heirs,  executors,  adminbtrators,  *^*^,*,     ^-^ 
and  assigns,  covenant,  promise,  and  agree  to  and  with  ^^t  on  de- 
the  Plaintiff,  his  heirs,  executors,  &c.  that  the  Defend-  morrer. 
ant,  his  heirs,  executors,  &c.  should  and  would  from 
time  to  time,  and  at  all  times  thereafter,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  person  or  persons  who 
should  for  the  time  being  be  entitled  to  the  same,  the 
said  four  several  annuities  of  100/.  by  the  said  will  of 
the  said  Michael  Saward  bequeathed  to  his  four  daugh- 
ters, and  thereby  chaiged  on  the  said  fiurms,  at  such 
times  and  in  such  manner  and  form  as  the  same  were 
and  are  by  the  said  will  directed  to  be  paid ;  and  should 
I  and 
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and  would  from  time  to  time,  and  at  all  times  tliereafler, 
save,  defend,  keep  harmless,  and  indemnify  the  Plaintiff 
his  heirs,  &c«  of,  from,  and  against  all  and  all  manner 
of  action  and  actions,  suit  and  suits,  cause  and  causes  of 
acdon  and  suit,  and  all  claims,  demands,  and  pretensions 
whatsoever,  for  or  on  account  of  the  same  annuities  re- 
spectively, or  any  part  thereof. 

Breach,  non-payment  of  the  annuities.  Demurrer, 
assigning  for  cause  that  the  covenant  in  question  was 
one  entire  covenant,  entered  into  for  indemnifying  the 
Plaintiff  against  actions  in  respect  of  non-payment  of 
the  annuities ;  and  that  the  declaration  had  not  alleged 
that  the  Plaintiff  had  been  damnified  by  the  Defendant's 
non-payment. 


Peake  Serjt,  in  support  of  the  demurrer,  argued  that 
the  meaning  of  this  covenant  must  be  collected  from 
considering  the  whole  of  the  deed  in  which  it  was  found, 
the  subject  matter  of  the  contract,  and  the  situation  of 
the  parties. 

Taking  all  these  into  consideration,  it  amounted  to 
no  more  than  a  covenant  to  indemnify.  But  as  such,  it 
afforded  no  cause  of  action  against  the  Defendant,  since 
the  testator  had  charged  the  lands  sold  by  the  Plaintiff 
with  the  annuities;  the  Plaintiff  was  never  personally 
liable  to  the  payment  of  them,  and  therefore  had  never 
been  damnified  by  the  non-payment.  In  the  con- 
struction of  wills,  the  question  whether  or  not  a  devisee 
should  take  an  estate  for  life  or  an  estate  in  fee,  often 
turned  on  the  point  whether  the  land  or  the  devisee 
were  liable  to  the  pajrment  of  charges ;  so  in  the  con- 
struction of  the  present  covenant,  when  it  was  ascer- 
tained that  the  land  was  chargeable,  and  not  the 
Plaintiff,  it  must  be  inferred  that  it  was  not  intended 
the  Defendant  should  pay  the  annuity.  At  all  events, 
as  the  clause  oS  indemnity  formed  part  of  the  covenant, 
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k  ought  to  have  been  averred  that  the  Plaintiff  was 
damnified. 

Bosanquety  contra^  was  stopped  by  the  Court. 


1825. 


Best  C.  J.  The  question  on  the  construction  of  this 
covenant  has  arisen  out  of  a  clause  of  a  will  recited  in 
the  deed  which  contains  the  covenant  The  clause  in 
this  will  by  which  the  property  purchased  by  the  De- 
fendant was  devised  to  the  Plaintiff  is  as  follows :  ^^  I 
give  and  devise  unto  my  son"  the  premises  in  question, 
*^  to  hold  to  my  said  son,  his  heirs  and  assigns,  upon 
conditiofi  that  he  and  they  shall  pay  yearly  during  the 
natural  lives  of  my  four  daughters,  by  two  equal  half- 
yearly  payments,  the  yearly  rent  or  sum  of  100/.,  free 
from  all  charges." 

•  These  annuities  were  only  charges  on  the  estate,  and 
not  personal  charges  on  the  owner ;  until  the  statute  of 
the  4*  G.2.  c,  2.,  therefore,  they  could  not  have  been  dis- 
trained for;  that  statute  has  now  given  a  distress  to  the 
owners  of  rents  seek.  But  although  these  were  not 
personal  charges,  and  the  devbee  after  he  had  parted 
with  his  estate  could  not  be  compelled  to  pay  them, 
and  required  no  indemnity  for  his  own  security;  be 
might  have  good  reason  to  require  a  covenant  from  the 
purchaser  that  he  would  pay  them,  and  he  required 
from  the  Defendant  a  covenant  in  the  following  words ; 
namely,  that  be,  ^^  the  said  Defendant,  his  heirs,  exe- 
cutors, and  administrators  should  and  would  from  time 
to  time,  and  at  all  times  thereafter,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  persons  who  should  for  the 
time  being  be  entitled  to  the  same,  the  said  four  several 
annuities  of  100/.  by  the  will  of  the  said  Michael  Sawtrd 
bequeathed  to  his  four  daughters,  and  thereby  charged 
on  the  said  premises«" 

The 
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The  annuitants  are  bis  own  sisters.  He  might  con- 
sider that  their  interests  were  safe  so  long  as  the  pro* 
perty  remained  in  his  own  hands»  but  that  when  it 
passed  into  the  hands  of  a  stranger,  they  might  be 
compelled  to  resort  to  a  dilatory  and  expensive  prooessi 
and  that  from  alterations  in  the  Talae  of  proper^  or  the 
insolyency  of  a  tenant,  a  sufficient  distress  might  not  be 
found  on  the  premises;  he  might  therefore  think  il 
prudent  to  secure  them,  as  he  has  done  by  a  parsooal 
covenant  to  pay. 

I  agree  that  in  construing  this  covenant  we  are  to 
look  to  the  subject  matter  of  the  contract,  and  to  ood« 
sider  all  the  terms  of  the  deed;  ladmit  that  a  positive 
covenant  may  sometimes  be  controlled  or  qualified  by 
other  clauses  in  the  deed. 

It  has  been  insisted  that  the  clause  of  indemnity  con- 
trols this  covenant.  It  cannot  be  said  that  it  is  to  con- 
trol ;  if  it  is  to  have  any  effect  at  ail,  it  must  erase  the 
covenant  to  pay  the  annuities  from  the  deed.  The  Plain- 
tiff himself  could  not  be  damnified  by  non-payment. 
If  therefore  the  clause  of  indemnity  were  to  limit  the 
covenant  for  payment  to  cases  where  the  Plaintiff  was 
himself  damnified  by  non-pajnnent,  it  would  destroy  its 
effect  altogether.  When  there  is  a  positive  general 
covenant  in  a  deed,  that  covenant  is  not  to  be  controlled 
by  subsequent  clauses,  unless,  as  Lord  Alvanley  says  in 
Hesse  v.  Stevenson  {a\  *^  the  inference  is  irresistible  that 
the  parties  could  not  intend  to  make  a  general  cove- 
nant" I  cannot  infer  from  this  deed  that  it  was  the 
intent  of  the  parties  to  restrain  or  qualify  the  positive 
covenant  to  pay.  The  covenant  for  indemnity  is  use* 
less,  but  utile  per  inutile  non  vitiatur^  and  the  Plaintiff  is 
clearly  entitled  to  judgment 


(a)  3B.fsfP.s6s. 


Park 
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Park  J.  It  is  clear  that  the  estate  was  sold  for  a 
smaller  sum  m  consideration  of  the  Defendant's  under- 
taking to  pay  the  annuities. 

BuRRouGH  J.  It  was  part  of  the  contract  that  the 
purchaser  should  pay  the  annuities  charged  on  the  land 
under  Michael  SanoarcCs  will,  and  there  is  no  pretaace 
for  saying  such  payment  did  not  enter  into  the  consider* 
ation  for  the  sale  of  the  premises.  Tliis  is  not  like  the 
common  case  of  covenants  for  title,  in  which  subsequent 
words  have  sometimes  been  holden  to  control  those 
which  preceded ;  though  perhaps  the  demurrer  has  been 
occasioned  by  some  such  idea. 


5S$ 


1825. 


Gazelee  J.  concurred. 


Judgment  for  Plaintiff. 


Hedges  v.  Chapman  and  Cousens. 


Fib.  7. 


nPRESPASS  for  assault,  battery,  and  fidse  imprison-  Tretpus  for 
ment  false  imjgwn. 

Pleas,  first,  general  issue;  second,  actio  non^  because  That'thoneof 
a  horse  of  Chapman's  had,  without  his  consent,  been  '^•'s  having 
taken  out  of  his  dose,  and  forced  over  a  fence  surround-  ^^  ^  ^^ 
ing  it :    That  Chapman^  for  these  reasons,  believing  the  close  without 
horse  to  have  been  stolen,  and  finding  it  in  a  stable  of  ^/^on»f»t> 

°  and  having 

'  been  found  in 
Plaintiff's  stable,  and  jt,  havbg  grounds  to  believe,  and  believing  that  the  horse  had 
been  stolen  by  Plaintiff^  gave  charge  of  the  Plaintiff  to  a  constable,  and  requested 
him  to  take  the  Plaintiff  into  custody,  to  be  examined  by  a  justice  touching  the 
offence ;  whereupon  the  constable  and  ^.y  in  his  aid  and  by  his  command,  laid 
their  hands  on  the  Plaintiff,  who  resisted,  and  assaulted  the  constable  and  j1^ 
whereupon  they  defended  themselves,  and  took  the  Plaintiff  and  conducted  him  to  a 
police  office :  Held,  ill. 

the 
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the  PlaintU^  and  having  strong  grounds  to  believe^  and 
believing  that  the  horse  had  been  stolen  by  the  Plaintifl^ 
requested  Cousensj  who  was  a  constable,'  to  retake  the 
horse,  and  gave  charge  of  the  Plaintiff  to  Cousens  for 
having  feloniously  stolen  the  horse,  and  requested 
Cousens  to  take  the  Plaintiff  into  custody,  and  to  cohvqr 
him  and  the  horse  before  a  justice  of  the  peaoe^  in 
order  that  the  Plaintiff  might  be  examined  by  the 
justice  touching  the  offence,  and  be  fiirther  dealt  xfith 
according  to  law;  and  therefore  Cousens  as  audi  eon- 
stable^  and  Chapman  in  his  aid  and  assistance,  and  by 
his  command,  just  before  the  time  when,  &c«  attempted 
to  retake  the  horse,  and  gently  laid  their .  hands  on  the 
Plaintiff  in  order  to  take  him  into  custody  on  the  chaige 
and  for  the  purpose  aforesaid,  whereupon,  the  Plaintiff 
and  divers  servants  of  his,  with  force  and  arms,  violoidy 
resisted  the  attempt  of  Cousens  and  Chapman  so  acting 
in  his  aid  and  assistance,  and  by  his  command,  to  re- 
take the  horse,  and  take  the  Plaintiff  ipto  custody ;  and 
the  Plaintiff  and  his  servants  then  and  there  with  force 
and  arms  assaulted  Cousens  and  Chapman^  and  would 
have  beat,  wounded,  and  ill-treated  them,  if  they  had 
not  immediately  defended  themselves,  whereupon  they 
did  defend  themselves,  and  did  overcome  the  resistance 
of  the  Plaintiff  and  his  servants,  and  did  retake  the 
horse,  and  did  seize  and  lay  hold  of  and  take  the  Plain- 
tiff into  custody  for  the  said  charge  of  felony,  and  con- 
ducted him  as  a  prisoner  to  the  police  office,  to  be  there 
examined,  and  he  was  there  examined  by  a  justice  of 
peace  touching  the  charge,  and  was  upon  that  occasion 
unavoidably  imprisoned  for  the  time  mentioned  in  the 
declaration ;  and  if  any  damage  was  done  to  the  Plaintiff 
the  same  was  occasioned  by  the  resistance  of  the  Plain- 
tiff to  Cousens^  and  Chapman  acting  in  his  assistance^ 
and  by  his  command :  without  this,  &c. 

There 
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There  were  several  other"  pleas  to  the  same  effect,  to       1825. 
all  of  which  there  was  a  general  demurrer  and  joinder.       hedgm 

V. 

Faugkan  Serjt  in  support  of  the  demurren  Chapman. 

The  plea  is  ill,  as  far  as  concerns  Chapman^  for  a 
party  cannot  justify  the  taking  another  on  suspicion  of 
felony,  unless  on  the  plea  be  shew  a  reasonable  cause  of 
suspicion  {Mure  Y.Kaye{a%  Hawk.  P.  C.  &  ii.  c.  12. 5. 1 8.% 
which  is. not  made  out  here;  and  if  the  plea  be  bad 
in  part,  as  to  Chapman^  it  is  also  bad  in  the  whole, 
Difffield  v.  ScaU{b\  1  Wms.  Sound.  28.  note.  As  to  the 
allegation  that  Chapnum  was  acting  in  support  of  the 
constable,  it  amounts  to  nothing  for  it. was  he  who  set 
the  constable  in  motion,  so  that  the  affiiir  was  the  same 
as  if  it  had  been  conducted  by  Chapman  alone;  and 
Chapman  having  ventured  to  arrest  without  making  out 
a  sufficient  ground  of  suspicion,  is,  for  so  doing,  liable 
to  an  action  of  trespass,  Stonehause  v.  Elliott,  (c) 

Toddy  Seijt.  contrd.  A  reasonable  ground  of  sus-* 
picion  is  indicated  in  tlie  plea,  in  the  circumstance  that 
the  stolen  horse  was  found  in  the  Plaintiff's  stable, 
Yecar  Bookf  7  H.  4.  Jbl.  35.  And  Chapman  is  not  the 
first  mover,  but  acting  in  aid  of  the  constable.  The  cir- 
cumstance that  Chapman  pointed  out  the  Plaintiff  to  the 
constable,  and  stated  that  the  theft  had  been  committed, 
or  even  the  circumstance  of  his  desiring  the  constable 
to  take  the  Plaintiff  into  custody,  would  not  constitute 
Chapman^  in  point  of  law,  the  first  mover  in  the  matter 
of  the  arrest ;  for  the  constable  has  a  discretion,^  and  is 
not  bound  to  act  on  every  information  he  receives ;  but 
when  he  decides  upon  acting,  he  becomes  the  first 
mover  and  principal,  and  all  who  assist  him  are  pro- 
tected by  his  official  authority.    Chu^man^  however,'  only 

(a)  4  Taunt,  44'         (^)  3  T.R.  376.  {e)  6  T.R.SJS* 
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gav^  information,  not  a  command  to  take ;  and  if  die 
plea  had  been  tliat  a  charge  of  felony  had  been  made 
against  Hedges^  and  that  the  constable,  wlien  arresting 
him  on  that  charge,  called  on  Chapman  to  assist  no 
objection  could  have  been  raised :  this  [^ea  is  in  sub- 
stance the  same;  for  whethei*  the  charge  were  made  by 
Chapman  or  a  third  person,  the  arrest  is  the  thing  com- 
plained of  in  this  action,  and  in  that  the  constable  is  die 
only  responsible  mover.  The  making  the  charge  in  the 
first  instance,  if  a  wrongful  act,  could  only  be  com- 
plained of  in  an .  action  on  the  case,  for  having  made 
the  charge,  and  not  in  trespass,  for  the  consequent 
arrest.  {Per  Ashhursi  and  BvUer  Js.  in  M<n-g^  v. 
Hughes.)  {a)  In  Stonehouse  v.  EBiott  die  Defendant, 
and  not  the  constable,  first  made  the  arrest,  and  in 
Mure  V.  K£ye  no  cause  of  suspicion  was  stated  on  the 
pleat. 


.  Best  C.  J.  It  is  quite  clear,  whether  a  felony  has 
been  committed  or  not,  that  if  an  individual  chaiges  a 
constable  to  take  a  parQr  into  custody,  no  action  will 
lie  against  the  constable,  because  in  such  a  case  it  is  his 
duty  to  act,  and  not  to  deliberate.  But  the  individual 
who  is  ilot  bound  to  act  ought  not  to  arrest,  unless  there 
be  reasonable  ground  of  suspicion.  If,  therefore^  the 
constable  had  pleaded  separately,  that  Chapman  charged 
him  with  the  custody  of  the  Plainti£^  that  plea  might 
have  been  good.  But  both  the  Defendants  join  in  the 
same  plea,  and  say  that  because  Chapman  had  had  a  horse 
taken  out  of  his  field,  —  not,  feloniously  taken,  —  and 
because  it  was  found  in  the  Plaintifi''s  stable^  he  ordered 
the  constable  to  take  the  Plaintifi^into  custody.  Unless 
that  plea  amounts  to  a  justification  for  both  the  De- 
fendontSy  it  falls  to  the  ground,  for  if  it  is  bad  in  part, 

{a)  %T.IL2%s. 


it 
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it  is  bad  in  the  whole ;  but  it  is  clearly  no  justification 
for  Chapman^  and,  thereforei  cannot  be  sustained.  The 
case  of  SUmehouse  v.  Elliott  decides  that  trespass  will  lie 
under  such  circumstaDces,  and  as  to  the  supposed  dis- 
tinction, that  in  that  case,  that  the  party  who  made  the 
charge  first  seized  the  individual  charged,  there  is  no 
difference  in  law  between  seizing  a  person  and  ordering 
him  to  be  seized ;  that  was  the  case  here,  and  this  jus- 
tification ought  to  go,  not  to  the  subsequent  scuffle, 
but  to  the  origind  imprisonment*  The  constable  has 
unadvisedly  joined  Jn  his  defence  with  a  party  who  has 
stated  no  justification  on  the  plea. 
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HEDGE:! 

Chapmah. 


The  rest  of  the  Court  concurring. 

Judgment  was  given  for  the  Plaintifi; 


WooDLEY  and  Another  v.  Brown  and  Another.     fcB. 


xo< 


HTHE  PlaintiflS  were  corn-factors,  the  Defendants 
lightermen  and  warehousemen. 
On  the  9th  of  August  1824,  according  to  the  testi- 
mony of  the  Plaintiffs'  witnesses,  which  the  jury  be- 
lieved, the  Plaintiffs  sold  a  quantity  of  corn,  then  lying 
in  the  river  Thames^  on  board  three  different  vessels, 
to  one  Laud^  who  agreed  that  it  should  remain  under 
the  PIainti£&'  Caere.  The  Plaintiffi  then  called  to  the 
Defendants,  told  them  that  Loud  had  bought  the  wheat, 
that  it  was  to  be  landed,  but  that  the  Defendants  were 
to  know  no  other  person  in  the  transaction  besides  the 
Plaintifls;  in  this  the  Defendants  acquiesced,  and  the 
delivery  notes  were  handed  to  them.    These  delivery 
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notes  were  addressed  to  the  captains  of  the  vesselsf  in 
the  following  form :  — 

Com  Exchange^  9th  Ai^ust  1824. 
Captain 
of  the 


V  Lying  at 


Aldemums. 


Deliver  for  Messrs.  JSroivii  and  Young. 
i  Quarters,  wheat, 

Signed,  By  the  seller. 

There  were  three  delivery  orders,  which  were  as 
follows :  — 

1st  **  Deliver  for  Brawn  and  Youngs  for  Woodley  and 
Co.,  127  quarters;  no  refusal,  unless  a  satis&ctory  rea- 
son given  for  such  refusal,  the  day  after  the  date." 

2d  order,  for  a  further  quantity,  in  the  same  names. 

Sd  order,  ^<  Deliver  for  Thom(is  Loud,** 

The  name  of  JTiomas  Laud  had  been  inserted  in  the 
two  first,  but  was  erased,  and  the  names  of  Broom  and 
Young  substituted. 

On  the  11  th  of  Augf/st  the  Plaintiffs  made  the  follow- 
ing return  (to  the  inspector  of  com  retums)  viz. 


Buyer. 

T.Loud. 


Price. 
605. 


Amoant 
1070^ 


Sellers. 

356  quarters, — J.  Wtghtmanj 
EdwardSf,  Raymond^  and  Co. 
W.Doamemd  S. Hall.  | 

under  1st.  and  2d.  G.  4.  c.  8.  5. 12.  by  which  it  is 
enacted,  <^  That  every  com-&ctor  shall,  and  he  is 
hereby  required  to  return,  or  cause  to  be  returned 
on  the  Wednesday  in  each  and  every  week,  to  the  in- 
spector of  com  returns,  an  account  in  writing,  signed 
with  his  own  name  or  the  name  of  his  own  agent,  of  the 
quantities  of  each  respective  sort  of  British  com  so  by 
him  sold  and  delivered  during  the  week,  with  the  prices 
thereof  the  amount  of  every  parcel,  with  the  total  quan- 
tity and  value  of  each  sort  of  com,  and  by  what  measure 
or  weight  it  was  sold^  witA  tie  names  of  the  bt^ers  ther^ 
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cfy  and  of  the  persons  for  whom  such  com  shall  have 
been  sold  by  him  respectively ;  in  default  whereof  every 
such  corn-factor  shall  for  every  such  neglect  forfeit  and 
pay  the  sum  of  10/.:** 

They  afterwards  paid  the  inspector's  fee  Upon  the 
delivery  of  the  quantity  returned  as  sold  to  Loudy 
pursuant  to  the  SSd  section  of  the  same  act,  by  which 
it  is  enacted,  ^  that  all  British  com  that  shall  be 
brought  into  the  river  Thames  eastward  of  Ixmdon 
Bridge^  and  shall  be  sold  and  deliveredj  shall  be  charged 
with  the  sum  of  Id.  per  last,  or  ten  quarters;  and 
that  all  foreign  com  when  delivered  out  of  any  ship 
or  vessel  in  the  port  of  London  shall  be  charged  with 
the  sum  of  2d.  per  last,  or  ten  quarters ;  and  that  it  shall 
be  lawful  for  the  inspector  of  com  returns  for  the  city 
of  London  to  demand,  collect,  and  receive  the  same 
from  every  com-&ctor  or  importer  of  com  respectively, 
on  whose  account  such  British  or  foreign  com  shall  be 
sold  and  delivered,  or  shall  be  delivered  out  of  the  ship 
or  vessel  in  which  the  same  shall  have  been  imported, 
as  the  case  may  be;  and  that  the  corn-factor  or  im* 
porter  shall  deliver  a  full  and  true  account  of  the  quan- 
tity of  the  said  com  to  the  com  inspector,  within  one 
week  after  the  sale  and  ddivery  thereof,  or  the  delivery 
thereof  from  the  ship  or  vessel,  with  the  name  of  the 
commander  of  such  ship  or  vessel.*' 

One  of  the  Defendants  on  being  asked  to  give  the 
name  of  the  buyer  in  order  to  the  collection  of  the 
metage,  said  the  wheat  was  Woodletfs  wheat  It  wais 
subsequently  landed  by  the  Defendants. 

Loud  having  become  bankrapt  a  short  time  aftei- 
wards,  while  the  com  was  yet  in  the  Defendants*  ware- 
houses, the  Plaintifis  demanded  it  of  them,  and  upon 
their  refusal  to  deliver  it  up,  brought  this  action  in  tro- 
ver, upon  the  trial  of  which  at  the  London  sitttings  after 
Michaelmas  term  last,  before  Best  C.  J.  a  verdict  was 
found  for  the  Plaintifis. 
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Bbown. 


Wilde  Seijt  having  obtained  a  rule  nisi  finr  a 
trials 


Vaughan  Serjt.  was  to  have  shewn  cause^  but  the 
Court  called  on 


Wilde  to  support  his  rule.  He  insisted,  among  other 
things»  that  the  returns  and  payment  of  lastage^on  the 
quantity  delivered,  under  1&2G.4.  c.87«  were  con- 
clusive evidence  of  a  delivery,  as  well  as  of  a  sale  to 
Loud  J  and  that,  therefore,  the  property  in  the  com  being 
vested  in  his  assignees,  this  action  would  not  lie  against 
the  Defendants ;  above  all,  he  contended,  that  the  in- 
tention of  the  legislature  in  passing  this  act  would  be 
defeated,  if  the  returns  did  not  point  out  who  was  a  real 
owner  under  a  transaction  of  sale;  for  if  the  returns 
were  in  any  respect  deceptions,  the  average  upon  actual 
sales,  which  it  was  the  object  of  the  legislature  to  arrive 
at  the  knowledge  of,  could  never  be  ascertained,  and 
false  bargains  would  be  made  with  a  view  to  fiJse 
averages. 

Best  C.  J.  The  int^ity  of  some  neighbouring 
states,  sunk  under  much  less  weight  of  public  debt  than 
that  which  now  presses  on  the  industry  of  this  country. 

In  some  of  these  countries,  the  land  has  been  dis- 
charged of  tithes,  in  all,  the  maintenance  of  the  poor 
is  left  to  uncertain  supplies  of  charity.  Our  farmers 
having  far  more  than  an  equal  share  of  tithes,  poor 
rates,  and  other  charges  than  other  persons,  cannot 
compete  with  the  farmers  of  those  countries.  .  All  honest 
men  who  wish  that  this  kingdom  should  deserve  the 
blessings  it  enjoys  by  keeping  fistith  with  its  creditors, 
will  support  com  laws ;  and  I  will  go  as  far  as  any  judge 
to  prevent  false  returns  under  1  &  2  G.  4.  c.  87.  But 
we  ar^ot  deciding  whether  tlie  return  that  has  been 
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made  in  this  case  has  subjected  the  party  who  made  it  to' 
the  penalty  imposed  by  this  statute  for  making  a  false 
return.  The  question  is»  whether  the  Plaintiffs  havings 
as  corn&ctors,  returned  that  this  corn  was  sold  and  de- 
livei'ed  to  Lcfudi  they  are  concluded  by  that  retui;n)  and 
are  not  now  permitted  to  prove  that  although  the  corn 
was  sold  to  Loudj  it  was  delivered  to  the  Defendants)  on* 
the  condition  that  they  were  not  to  deliver  it  to  Loudy 
or  part  with  it  until  he  had  paid  the  Plaintiffs  for  it. 
As  long  as  corn  is  sold  on  credit,  the  vendors,  altliougb 
they  part  with'tlie  possession,  will  make  such  conditions 
as  will  enable  them  to  resume  the  possession  in  case  the 
vendee  becomes  incapable  of  paying  for  it  And  I  do 
not  think  the  legislature  meant  to  interfere  with  the 
contrivances  to  which -the  vendor  might  think  it  right  to 
have  recourse  to  secure  the  payment  of  the  purchase 
money.  All  that  is  wanted  to  satisfy  the  words  or  spirit 
of  the  statute  is  the  quantity  of  corn  sold,  the  persons 
for  whom  and  to  whom  it  is  sold,  and  the  prices.  This 
is  all  that  can  be  required  to  ascertain  the  average  price 
of  corn  throughout  the  kingdom.  .... 

It  is  immaterial  to  whom  or  under  what  restrictions 
any  corn  when  sold  was  delivered.  The  11th  section 
which  requires  all  cornfactors  in  London^  within,  oiit 
month  after  the  passing  of  the  act,  ^^  to  declare  that  he 
will  make  returns  according  to  the  provisions  of  this 
statute,"  only  makes  him  say  that  his  returns  ^^  shall 
contain  the  whole  quantity  and  no  more  of  the  corn 
boiid  Jide  sold  and  delivered  by  him,  with  the  prices  of 
such  com,  and  the  names  of  the  buyers,  and  of  the  per- 
sons for  whom  such  com  was  sold."  The  1  Stli  section 
which  directs  cornfactors  to  make  weekly  returns,  says, 
these  returns  are  to  contain  the  quantities  of  each  re- 
spective son  of  com  sold  by  him,  and  delivered  during 
the  week,  with  the  prices  thereof,  the  amount  of  every 
parcel,  with  the  total  quantity,  and  value  of  each^sort  of 
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coni}  and  by  what  measure  or  wei^t  the  same  was 
sold,  with  the  names  of  the  persons  for  whom  such  <x>m 
shall  be  sold.  Country  dealers  who  buy  com  are  by 
the  18th  section  directed  to  make  returns  of  the  com 
bought  by  them  in  similar  words.  Neither  of  these 
sections  require  that  the  returns  shall  state  to  whom  any 
com  sold  was  deliyered,  nor  was  it  material  to  the  pur- 
pose of  the  act  that  the  return  should  state  to  whom  it 
was  delivered.  It  would  affect  the  credit  of  buyers  if 
these  returns  disclosed  the  stops  which  the  v^idor 
might  think  proper  to  put  on  the  delivery,  for  securing 
the  price. 

.  .Thb  was  a  delivery  of  the  com  to  Umd^  when  he 
should  have  paid  for  it.  I  think,  therefore  now,  as  I 
did  at  the  trial,  that  the  return  made  by  the  Plaintiflfe  of 
its  having  been  delivered  to  Umij  ought  not  to  prevent 
them  from  provbg  that  it  was  ddivered  to  Defeiidaiits 
on  account  of  Lotudy  but  that  the  Defendants  were  not 
to  allow  laud  to  possess  himself  of  it,  or  to  dispose  of 
it  for  him,  until  the  plaintiffis  were  paid  the  price  of  it 
The  rule  for  a  new  trial  should  I  think  be  discharged. 


The  rest  of  the  Court  concurring,  the  rule  was  disr 
charged  accordingly. 


END  OF  HILARY  TERM. 
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TO  THE 


PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ACTION  ON  THE  CASK 

1 .  Clerks  of  commUsionen  entrusted 
with  the  conduct  of  public  works, 
are  not  liable  in  damages  for  an 
injury  occasioned  by  the  negli- 
gence of  artificers  employed  under 
their  authority.  BUlington  v. 
Smith  and  Others.  Page  156 

2.  The  being  delayed  four  hours  by 
an  obstruction  in  a  highway^  and 
thereby  being  prevented  from  per- 
forming the  same  journey  as  many 
times  in  a  day  as  if  the  obstruc- 
tion had  not  existed,  is  a  sufficient 
injury  to  entitle  a  party  to  sue  the 
obstructor.  Greazly  v*  Codling 
and  Another.  268 

3.  Held,  that  a  party  might  recover 
from  the  Bank  of  England  the  di- 
vidends arising  on  his  stock  in  the 
funds,  though  at  the  time  the  di- 


vidends  were  payable  he  knew  tbe 
stock  had  some  months  previously 
been  placed,  under  a  forged  power 
of  attorney,  to  the  name  of  an- 
other person;  omitted  to  inform  the 
Bank  of  the  circumstance ;  and  did 
not  demand  payment  of  the  divi- 
dends till  after  the  escape  of  the 
offisnder. 

Property  in  stock  is  not  trans- 
ferred from  the  owner  by  being 
placed,  tinder  a  forged  power  of 
attorney,  to  the  name  of  another 
person  in  the  books  of  the  Bank 
of  England.  Daw  v.  The  Batik 
of  England.  Page  893 

AMENDMENT. 

See  Recovery,  1,  ^  8,  4. 
Where  it  is  not   inconsistent  with 
the  justice  of  tbe  case,  the  Court 
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ARBITRATION. 


will,  after  verdict,  amend  the  re- 
cord by  the  insertion  of  a  similiter. 
Reeder  v.  Bloom.  Poge  383 

ANNUITY. 

If  the  person  employed  by  the 
grantor  of  an  annuity  to  raise 
money,  and  by  the  grantee  to  pay 
the  consideration,  retain  any  part 
of  it  for  a  debt  due  to  himself  from 
the  grantor,  and  for  the  expenqes 
of  deeds,  the  Court  will  set  asid6 
the  annuity  on  payment  of  princi- 
pal and  interest,  though  the  grantee 
is  not  privy  to  the  retainer.  Col- 
Ion  V.  Porter.  370 

APPOINTiMENT. 
See  Power,  1. 

ARBITRATION. 

1.  The  declaration  stated  that  the 
'  Plaintiff  and  Defendant,  by  articles 
of  agreement  (reciting  that  several 
actions  arising  out  of  the  same 
transaction  had  been  brought,  and 
defended  by  the  Plaintiff  and  De- 
fendant, (7.  A.  and  D.  ^.,  and  that 
in  one.  of  them  the  assignees  of 
one  G.  T.y  a  bankrupt,  recovered 
against  the  Plaintiff  2500^.,  and 
that  disputes  existed  between  the 
naintiff  and  Defendant  respecting 
the  value  of  the  goods  and  stock 
which  each  had  received  from  a 
certain  farm,  and  their  keep  and 
feeding  by  the  PJaintiff,  and  also 
concerning  the  proportion  which 
each  was  to  pay  of  the  aaid  sura 
.  9f  ,12^00^.;  aqcordiog  to  an  agree* 
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ment  entered  into  between  them 
before  the  trial,  and  also  concern- 
ing the  costs  of  bringing  and  de- 
fending the  actions  above  men- 
tioned), submitted  themselves  to 
the  award  of  J.  T.j  J.  R.^  and 
T.  C.  respecting  the  said  matters : 
That  the  arbitrators,  taking  the  said 
matters  into  consideration,  award- 
ed the  Defendant  should  pay  the 
Plaintiff  444/. ;  That  five  eighth 
parts-  of  the  costs  of  the  several 
actions  before  mentioned  should 
be  paid  by  the  Plaintiff,  and  three 
eighths  by  the  Defendant;  that 
the  sums  already  expended  by 
either  of  them  should  be  allowed 
as  part  payment  of  his  proportion; 
and  that  when  the  sum  of  444/. 
and  the  costs,  including  those  of 
the  arbitration  and  award,  were 
paid,  mutual  releases  slkould  be 
given.  On  demurrer,  held  that 
the  Plaintiff  was  entitled  to  re- 
cover :  for  that  as  to  the  first  part 
of  the  award,  nothing  appeared  on 
the  declaration  to  shew  that  the 
arbitrators  had  not  awarded  the 
sum  of  444/.  after  taking  into  con- 
sideration the  value  of  the  stock 

and'  goods ;  that  it  was  sufficientlj 
certain ;  and  that  if  the  arbitrators 
had  exceeded  their  authority  as  to 
costs,  it  was  not  sufficient  to  in- 
validate the.  award..  Aitckeson  v. 
Cargey*  P^^  199 

The,  Court  cannot  interfere  to 
alter  the  terms  of  an  award,  in 
order  to  n^e  them:  consist  with 
the  submission,,  even  where  the 
submission  to  arbitration  gives  mi- 
nute directioptr  for  the  course  to 

be 


ASSUMPSIT. 

be  pursued  by  the  arbiuaior.  Hatf 
v.Alderion  and  Another.  Page  ^76 

ASSUMPSIT- 
See  Evidence^  5.     Ship  Owner. 

1.  O.  had  been  in  the  habit  of  ship- 
ping goods  at  ffewryi  consigQed 
to  A.  at  Liverpool^  to  be  sold  on 
O.'s  account,  and  of  thereupon 
drawing  bills  of  exchange  upon 
A.^  frequently,  in  anticipation  of 
future  consignments.  On  the  5th 
of  January  1319,  there  was  due 
to  il.  a  balance  of  1659^  adsing 
out  of  these  transactions.  On  the 
6th,  O.  shipped  on  bo^rd  a  ship  of 
C.'s  goods  for  Liverpool  to  the 
amount  of  592/.;  consigned  them 
to  A.^  sending  him  the  bill  of 
lading  and  invoice;  and  at  the  same 
time  drew  on  him  a  bill  for  SOOi.  — 
A.  having  refused  to  accept  the 
bill,  O.  mdemnified  C,  who  there- 
upon landed  the  goods  at  Nenry^ 
and  re-delivered  them  to  O..*  Held, 
that  A.  might  sue  C.  in  assumpsit 
for  the  non-delivery  of  the  goods. 
Anderson  v.  Clark,  20 

2;  Three  executors  ordered  goods 
to  be  sold  as  the  goods  of  their 
testator.  They  afterwards  sued 
for  the  amount,  without  styling 
themselves  executors,  and  without 
joining  a  fourth  executor,-who  was 
named  in  the  will :  Held,  that 
they  might  recover.  Brassington 
and  Others  Y,Aidt%  * .  177 

d«  Twenty  parishioiiefs  joined  at  a 

.  vestry  in  signing  an  order  for-  the 
repairs  of  the  chorcb,  and  one  of 

■  '  themi  a  churchwarden,  paid  the 
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artificers,  but  the  rate  for  rei^- 
bursjng  him  was  quashed :  Hdd, 
that  he,  could,  oet.  9ue  for  con- 
tribution the  persons  who  si^ed 
the  order.    Lanokester  v.  Frewer. 

PflgrSei 

ATTORNEY. 

Strikmg  off  the  rolls.  GdrhOt^  m  the 

Matter  of.  74 

AUTHORITY. 

The  Plaintiff  gave  the  following  order 
on  the  Defendants,  his  bankers : 
**  I  request  you  to  hold  me  40(tf. 
from  my  private  account,  to  the 
disposal  of «/.  Miniem  and  Co.'* 

The  order  was  presented  to  the 
bankers,  who  had  also  an  account 
with  Mintem  and  Co. ;  but  Min* 
tern  and  Co.  not  requiring  the 
money,  it  was  not  paid  to  them,  or 
passed  to  their  accoiipt. .  The 
Plaintiff  revoked  the.  order  JbeCbre 
It  was  paid,  or  carried  to  Mtntem's 
account ;  notwithstanding  which 
revocatiojd,  the  Defendiints  af^r- 
wards  paid  the  money  to  Mihtiem 
and.  Co.  A  jury  having  found  for 
the  Plaintiff,  after  a  direction  to 
consider  whether  the  order  was 
absolute  or  conditional;  the  Coiirt 

..'4      '  £>a 

refused  to  grant  a  newttid.'    Gib' 
son  v.  Minet  and  Others.  *  7 

AVOWRY^ 

See  Pleading,  2* 

Avowry,  '*.  that  for  all  the  time 
during  whrch  the  rent  was  accruing 
due,  and'  from-  thence  until  and  at 
the  time  when^  &6.»  apd  until  and* 
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BANKRUPTCY. 


at  the  death  of  T.  F.,  the  Plaintiff 
held  the  place  in  which,  Ac,  as 
tenant  to  T.  J*,  in  the  lifetime  of 
T»  JP.  under  a  demise,  and  because 
two  years' Tent  due  from  the  Plain- 
tiff to  T.  P.  in  his  lifetime  re- 
mained unpaid,  and  because  the 
Plaintiff  remained  in  possession  of 
the  place  in  which,  from  the  death 
of  T.  P.  till  the  time  when,  Ac, 
the  avowants,  as  executors  of  T.F., 
distrained :"  Held  sufficient  on  de- 
murrer. Staniford  v.  Sinclair  and 
OAen.  Page  193 


BAIL. 


A  cause  commenced  in  the  Common 
Pleas  was  removed  by  error  into 
the  King's  Bench,  where  judg- 
ment was  affirmed  against  the  De- 
fendant, who  then  brought  error 
to  the  House  of  Lords.  The  De- 
fendant, while  the  cause  was  in  the 
King's  Bench,  having  surrendered 
himself  to  the  prison  of  that  court; 
Held,  that  the  bail  might,  notwith- 
standing, while  the  appeal  was  yet 
pending  in  the  House  of  Lords, 
enter  up  an  exoneretur  upon  the 
recognisance  of  bail  remaining  in 
the  Court  of  Common  Pleas.  Sher- 
rat  V.  Fhyer*       ^  18 

BAIL  BOND. 
See  Practice,  6. 

BANKRUPT. 

See  Evidence,  4. 
The  bankrupt  was  in  the  possession 


of  property  as  apparent  owner, 
under  an  instrument,  which,  though 
in  appearance  a  lease,  was,  m  effect, 
a  contrivance  to  secure  the  seller 
of  the  property,  the  price  to  be 
paid»  together  with  10  per  cent. 
interest  on  the  amount  nndl  it 
should  be  paid  X 

Held,  that  the  bankrupt's  haviog 
obtained  the  qiparent  ownership 
by  means  of  this  fraud,  would  not 
prevent  the  assignees  fixHn  recover- 
ing undar  the  statute  of  James 
First.  Sinclair  and  Another  v. 
Sieavemon.  Page  14 

BANKRUPTCY. 

A  commission  of  bankropt  having 
been  sued  out  against  Defendant, 
in  custody  under  a  ea.  to.,  the 
Plaintiff,  in  order  to  prove  his  ddit, 
discharged  Defendant  from  the 
execution.  The  commission  hav- 
ing afterwards  been  superseded, 
Plaintiff  took  Defendant  in  exe- 
cution again.  The  Court,  from 
various  affidavits,  suspecting  that 
the  commission  and  supersedeas 
had  been  fraudulently  concerted, 
refused  to  discharge  the  Defend- 
ant on  motion. 

2.  In  questions  of  great  amount, 
the  Court  will  not  decide  between 
contradictory  affidavits,  but  wOI 
order  the  contested  fact  to  be  as- 
certamed  by  a  jury.  Baker  and 
Others  v.  Ridgwiy.  41 

2.  A  statement  in  a  deposition  before 
the  commiiBsioners  of  bankrupts, 
that  a  party  promised  to  meet  one 
of  his  creditors  at  a  given  place, 

and 


BOND. 


COURT  OF  CONSCIENCE.  5W 


and  failed  to  do  so,  is  not  sufficient 
evidence  to  establish  an  act  of 
bankruptcy  under  49  G.S.  c.  121. 
<•  10.  Tucker  and  Another  Y.Jones. 

Page  2 
.  3.  Goods  whichy  with  the  consent  of 
the  true  ownefy  come  to  the  pos- 
session of  a  party  after  he  be- 
comes a  bankrupt}  do  not  vest  in 
the  assignees  under  21  Jac.  1.  c.  19. 
1. 11.9  &nd  he  becomes  a  bankrupt 
on  committing  the  act  of  bank- 
ruptcy,  which  is  followed  up  by  a 
commission. 

A  party  who  purchases  goods 
under  a  distress  irregularly  con- 
ductedy  has  a  sufficient  title  to 
maintain  trover.  Xyoit  v.  Weldon 
and  Others.  S34 

BARON  AND  FEME, 

The  husband  cannot  sue  for  arrears 
of  rent  accruing  after  the  death  of 
his  wife,  on  a  lease  of  her  land  by 
himself  and  wife  under  seal  during 
coverture,  in  which  the  lessee  co- 
venanted with  the  husband  and 
wife  and  the  heirs  of  the  wife. 

2.  If  the  lease  be  made  accord- 
ing to  Stat.  82  H.  8.  c.  28.  it  con- 
tinues during  the  term,  notwith- 
standing the  death  of  the  wife; 
and  though  her  heir  is  entitled  to 
the  rent,  he  cannot  enter  or  eject. 
HiU  y.  Saunders.  112 

BOND. 
See  RsNT  Charge. 
A  bond,  after  reciting  the  appoint- 
ment of  XB.  by  churchwardens 
and  overseers,  as  a  collector  of 
church  and  poor's  rat^  was  con- 


ditioned for  the  duly  accounting 
to  the  obligees  and  their  successors 
for  money  received  pursuant  to 
and  in  execution  of  the  office  of 
coUector:  Held,  that  the  obligors 
were  not  responsible  lor  receipts 
on  account  of  any  year  subsequent 
to  that  during  whicJi  the  obligees 
were  in  office.  Leadlj^  and  Others 
v.  EiHins*  Pi^<s  S2 


CONDITION. 
See  Covenant,  1.   Rent  Charge. 

CONVICTION. 
See  Hackney  Cqaches. 

COPYHOLD. 

1.  There  may  be  concurrent  customs 
in  a  manor  court  to  bar  copyhold 
entails,  by  surrender  and  by  re- 
covery.    WdUiead  v.  Ossinghroohe. 

70 

2.  A  copyhold  property,  which,  when 
in  the  hands  of  a  single  owner, 
pays  but  one  heriot,  but  pays 
several  if  divided  among  several 
owners,  shall  again  pay  but  one 
heriot  if  it  again  becomes  united 
in  the  person  of  a  single  owner. 
Garland  v.  Jehyll   and   Another. 

27S 

COSTS. 
See  Replevin. 

1.  Holmes  y.  Holmes.  75 

2.  Under  the  Birmmghom  paving 

act 


^«a 


COVENANT. 


act  5d  6. 8.  c.  lis.  some  of  seve- 
ral Defendants  in  whose  flivor  a 

•  verdict  has  been  given,  are  endded 
to  treble  costs^  though  the  verdict 
may  have  gone  against  others. 
UmU  v.  Smitk  and  Others* 

Page  267 
8.  In  an  action  for  assault  and  bat- 
tery, with  a  separate  count  for 

*  fidtoe  imprisonment^  where  the  ver- 
dict was  for  Is,  damages,  and  the 
Judge  certified  under  43  Eliz.  c.6., 
the  Court  refused  to  tax  the  Plain- 
tiff his  costs.  Briggs  v.  Bomgin 
and  Another.  S5S 

^  Costs  allowed  on  an  interlocutory 
proceeding  in  a  writ  of  entry. 
Denman  v.  Bull.  886 

5.  Where,  after  a  verdict  for  a  sum 
of  money,  two  questiotis  wdre 
raised  for  the  opinion  of  the  Court 
oa  a  specid  case,  and  one  of  them 
at  the  time  of  argument  was  with- 
drawn by  mutual  consent :  Held, 
that  the  Plaintiff,  retaining  his  ver- 
dict for  the  sum  of  money,  was 
entitled  to  the  costs  of  the  special 
case,  though  the  Defendant  suc- 
ceeded on  the  point  that  was 
argued.  Garland  v.  Jekt/U  and 
Another.  330 

COURT  OF  CONSCffiNCE. 
See  False  Judgment. 

COVENANT. 
SeeBAnovf  and  Feme. 

1.  In  an  agreement  to  let,  in  which 
there  was  no  clause  of  re-entry^ 
the  following  stipulation  was  held 
Co  be  a*  cM>venant»  and  not  a  con- 


dition opnating  k)  defeaaaace  of 
estate: 

^  It  is  also  hereby  agreed  and 
clearly  understood,  that  in  ease  the 
said*  A.  W.f  or  his  heirs,  executors, 
and  assigns,  should  want  any  pait^ 
of  the  said  land  to  build,  or  other- 
wise cause  to  be  built^  then  the 
said  T.  R.i  or  his  heiri^  -exeCuten, 
or  assigns,  shall  and  will  giveup 
that  part  or  parts  of  the  said  land 
as  shall  be  requested  by  the  said 
A.  JfF.,  by  his  making  an  abate- 
ment in  proportion   to  the  rent 
charged,  and  also  to  pay  for  so 
much  of  the  fence,  at  a  fiur  valu- 
ation, as  he  shall  have  occasion 
from  time  to  time  to  take  away, 
by  his  giving  or  leaving  six  months' 
notice  of  what  he  intends  to  do.** 
WUson  and  Others  v.  PhitUps. 

'Pe^  IS 
tm  Defendant,  as  gaoler^  covaianted 
with  the  sheriff,  among  other 
things,  to  attend  the  quarter  ses- 
sions, and  to  remove  prisoners, 
under  writs  of  habeas  corpus^  with- 
out permitting  them  to  escape. 

The  Defendant  being  engaged 
at  the  quarter  sessions,  the  sheriff, 
upon  a  writ  of  habeas  corpus  for 
the  removal  of  a  prisoner,  directed 
his  warrant  to  the  Defendant,  and 
«  IV,  W.,  by  me,  (the  sheriff)  for 
this  time  only  thereto  specially  i^ 
pointed." 

W.  W.y  who  was  the  Defend- 
ant's turnkey,  proceeded  with  the 
prisoner  towards  the  place  of  des- 
tination. 

The  prisoner  havfaig  escaped; 
Held,  that  the  ihafff  having  spe- 
cially 


DEVISE. 


EJECTMENT. 
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cially  directed  the  warrant  to 
fV.  W.y  the  Defendant  was  not 
liable  upon  this  covenant.  Ry- 
land  V.  Lavender  and  Others. 

Page  65 

CUSTOM. 
See  CoPYHOLDy  !• 


DEED. 
See  Forgery. 


DEVISE. 

1.  Devise  to  A.  for  life,  remainder  to 
all  her  children  that  should  be 
living  at  her  death,  equally  amongst 
them  if  more  than  one,  to  be  di- 
vided share  and  share  alike,  when 
as  they  should  respectively  attain 
the  age  of  twenty-four,  and  to 
their  respective  heirs,  to  take  as 
t^^ants  in  common,  and  not  as 
joint  tenants : 

Held,  that  A's  children  (seven 
in  number)  took  a  vested  interest 
at  her  death,  as  tenants  in  com- 
mon. Farmer  and  Others  v.  Fran- 
cis  and  Others*  1^1 

2.  Devise  of  an  estate  to  trustees  in 
trust  to'  permit  devisor's  six  chil- 
dren, A.,  B.,  C,  D.,  E.y  F.  XB. 
being  a  daughter,  and  the  others 
sons),  to  receive  a  sixth  part  each 
of  the  rents  during  their  life  and 
lives,  and  after  their  respective 
deceases,  to  permit  the  child  or 
children  of  the  child  so  dying  to 
receive  the  rents  of  the  share  of 
the  child  so  dying,  in  equal  shares 


and  proportions ;  and  to  on  hi  like 
manner  from  children  to  children : 
In  case  either  of  devisor *&  children 
should  die  without  leaving  issue, 
the  rents  of  the  child  so  dying  to 
go  to  the  survivor  or  surviTonu 

A.9  C,  £•»  and  F.  died  without 
issue,  and  B.  leavii^i  a  son  aftd 
two  daughters  i 

Held,  that  the  devitor'a  children 
took  estates  tail ;  that  upon  the 
death  of  A.^  C,  Eh  and  F;  their 
shares  accrued  to  !>•  as  survivor, 
and  that  B.'»  son  was  <m]y  entitled 
to  onersixth.     WoUeu  t.  Andrews. 

Page  126 

DISCONTINUANCE. 

An  agreement  to  discontinue  an  in- 
dictment (even  supposing  such  an 
agreement  to  ht  legal),  can  only 
be  effected  by  the  atibmeywgene* 
ral's  entering  up  a  noUe  prosequi. 
Elxoorthy  v.  Bird*  25S 

DISCLAIMER. 
See  Lanolord  and  Trnant,  1. 


EJECTMENT. 

In  181  S»  the  commissioners  for  the 
inclosure  of  a  parish,  the  tithes  of 
which  were  vested  in  several  lay 
impropriators,  appointed  meetings 
for  receiving  claims,  and  various 
claims  were  put  in,  but  none  in 
respect.of  tithes,  within  the  time 
limited  by, the  general  indoiure 
act;    not)vithstanding    this, r- the 

>     commissioners  in  1817,  made  «/• 
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ESTATE  TAIL. 


ftn  allotment  in  respect  of  the  im- 
propriate tithes  of  certain  land  oc- 
cupied by  him,  which  tithes,  as 
well  as  the  land,  J.  claimed  under 

.  the  wiU  of  P.:  in  1820  W.,  who 
claimed  these  tithes  under  the  heir 
of  P.f  MXSL  the  ground  that  they  did 
'not.pasaby  P.'s  will»  brought  an 
ejectment  for  the.  allotment  made 
ia.  respect  of  them:  Held,  that 
haTii^  omitted  to  make  his  claim 
btfi>re.  the  commissioners  within 

.  the  time  limited  by  the  act,  he 
could  not  recover.  Doe .  dem* 
WiUiomy.  Jefferson.        Page  US 

ENCLOSURE. 

See  Ejectment. 

ERROR. 

1.  If  .one  of.  many  Defendants  who 
have  severed  in  defence,  sues  out 
a  writ  of  error,  the  Plaintiff  can- 
not proceed  to  execution,  because 
one  of  the  other  Defendants  makes 
an  admission  that  the  writ  was 
sued  out  for  delay.  Aarons  v. 
WiUiamst  Searle,  and  Cantu     804 

2.  Where  a  Plaintiff  brought  a  writ 
of  error  on  a  nonsuit,  the  Court 
refused  to  stay  execution,  at  least, 
unless  some  real  error  were  pointed 
out.    Eimns  v.  &weU.  826 

ESCAPE. 
See  Covenant,  8. 

ESTATE  TAIL. 

Settlement  to  the  use  of  J.  G.  for 
life,  remainder  to  the  use  of  the 


EVIDENCE. 

first  son  of  the  body  ci  J.  O.  by 
A*  S.,  his  intended  wife;  and  for 
default  ofiuch  issue,  to  the  use  of 
the  second^  third,  and  other  sons 
of  the  body  of  J.  G.  by  ^  S.^  se- 
verally and  successively  as  they 
shall  be  in  seniority  of  age,  and  of 
the  several  heirs  nude  of  their  'se- 
veral bodies;  and  far  defiiult  of 
such  issue;  then  in-  cBae'A/S* 
should  be  enceinte  by  J^'G.,^  to 
the  use  of  J.  P.  iSli  A.  S.  shdtild 
be  delivered,  in  ti'ust  for  after-bom 
child  or  children  ;*  and  in  ease  such 
should  be  a  son  or  sons,  to  the  ose 
of  such  after*bom  scm  and  sons 
severally  and  subcesiively  as  they 
should  be  m  priority  of  birth,  and 
the  heirs  mde  of  the  body  and 
bodies  of  sudi  after-bom  son  and 
sons: 

Held,  that  the  first  son  bf  «/•  G. 
by  A.  S.  horn  during  his  Gfe,  took 
an  estate  tail.  Gaily  y.  BarrUg" 
Ion  and  Others*  Page  886 

EVIDENCE. 
See  Bankruptcy,  2.     Practice,  1. 

1.  In  an  action  against  Y.  for  the 
price  of  goods  sold :  Held,  that  F. 
was  not  a  competent  witness  to 
prove  that  the  goods  had  been 
sold  to  y.  and  jF.  jointly,  and  that 
they  had  been  paid  for  by  remit- 
ting a  debt  due  firom  the  vendor 
to  the  firm  of  F.  and  F.  Evans 
V.  Yeatherd.  188 

2.  Declarations  of  servants  and  inti- 
mate acquaintances  are  not  admis- 
sible evidence  in  questions  of  pe- 
digree. 


EVIDENCE. 
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digrec.     Johnson  v.  Latoson  and 
Another.  Page  86 

S.  By  an  adjudication  of  die  quarter 
sessions  under  an  in  closure  act  for 
the  parish  of  T.9  the  lociu  in  quo, 
parcel  of  a  large  waste,  was  found 
to  be  in  the  parish  of  G.,  in  which 
K.  had  a  manor :  Over  the  locus  in 
^uOf  B»i  who  had  a  manor  in  the 
adjoining  parish  of  T.^  had  imme- 
morially  exercised  acts  of  owner- 
ship :  K.  had  also  exercised  acts 
of  ownership  over  it  occasionally, 
but  they  were  less  decisive^  than 
those  exercised  by  2?. :  In  the  act 
-  of  parliament  for  the  in  closure  of 
7\,  there  was  an  enumeration  of 
JB.'s  claims  in  respect  of  property 
in  T.t  but  no  mention  of  G.^  nor 
any  claim  by  B.  in  respect  of  pro- 
perty in  G. 

In  an  action  of  replevin,  in  which 
there  was  conflicting  evidence  as 
to  the  boundary  of  B.'s  manor,  the 
Judge  lefl  it  to  the  jury  to  say 
whether  the  soil  of  the  locus  in  quo 
was  in  K*  or  B^  without  calling 
their  attention  to  the  question, 
whether  or  not  the  parishes  and 
manors  were  conterminous :  the 
jury  found  in  favour  of  K, :  Held, 
that  the  Judge  had  left  the  case 
properly  to  the  jury,  and  that  the 
circumstance  of  there  being  in  the 
inclosure  act  for  T.  no  mention  of 
B.'s  having  any  claim  in  respect 
of  property  in  the  adjoining  parish 
of  G.  was  sufficient  to  warrant  the 
jury  in  the  inference  that  B.*s 
manor  did  not  extend  beyond  T. 
Lester  v.  Kemp.  •  80 

4.  On  the  Sd  of  July,  W.,  who  had 
YoL.  U. 


appointed  to  meet  L.  respecting 
some  accounts  in  which  IV.  was 
interested,  broke  his  appointitietit, 
and  departed  for  France,  leavfng 
for  L.  a  letter,  in  which  he  said, 
**  I  shall  be  -back,  I  hope,  in  ten 
days;  in  the  mean  time  /  shall 
make  proposals  to  your  8on*8  <^e- 
ditors.  — I  will  write  to  B.  and  S.f 
so  do  not  feel  nneasjf  about  them, 
or  any  of  your  son's  (Viends." 

On  the  next  day,  he  wrot6  to  L. 
a  letter  from  Calais^  in  which  he 
said,  **  If  you  could  accompany  my 
brother,  vou  would  contribute  to 
get  the  business  settled  a  moment 
the  sooner;"  and  on  the  2d  of 
August  he  wrote  from  Paris^  say- 
ing, **  As  some  of  B.L.'b  (JL'a 
son's)  creditors  have  threatened  to 
make  me  solely  responsible,  I  am 
under  the  necessity  of  remaining 
in  France.^' 

Held,  that  these  letters  were  ad- 
missible  in  evidence,  and  sufficient 
to  establish  an  act  of  bankruptcy, 
by  shewing  with  what  intention  W. 
departed  the  realm.  Ravoson  and 
Another  v.  Haigh  and  Others^ 

Pdge99 
5.  The  Defendant  having  purchased 
twelve  sixteenths  of  the  Ecut  India 
ship  M,  commanded  by  the  Plain- 
tiff, and  chartered  by  the  Comi3any 
for  four  voyages,  proposed  to  the 
Plaintiff,  and  the  Plaintiff  consent- 
ed, to  resign  the  command  in  favor 
of  the  Defendant's  nephew,  upon 
receiving  in  exchange  the  com- 
mand of  another  ship,  £.,  then 
chartered  for  one  voyage*  If  the 
Company  acceded  to  the  exchange, 

Pp  It 


k^ 


EVIDENCE. 


FALSE  JUDGMENT. 


it  was  agreed,  that  in  case  the 
nephew  died  or  resigned  before 
the  expiration  of  the  four  voyages, 
the  Plaintiff  should  succeed  him  : 
as  a  further  inducement  to  the 
Plaintiff  to  resign  the  command  of 
the  Mnf  the  Defendant  undertook 
fo  procure  a  beneficial  alteration 
in  the  destination  of  the  E.^  and 
the  person  who  negociated  the 
affair  on  the  part  of  the  Plaintiff 
undertook  (as  he  asserted,  without 
the  Plaintiff's  knowledge,)  to  pay 
the  Defendant  2000/.  if  the  Plain- 
tiff should  refuse  to  resign.  The 
exchange  was  approved  of  by  the 
Company,  and  the  destination  of 
E.  altered.  The  Plaintiff  and  the 
nephew  sailed  on  their  respective 
voyages.  The  Plaintiff  became 
bankrupt  on  his  return  from  his 
voyage  in  the  £«,  and  the  nephew 
died  in  the  course  of  his  second 
Toyage  in  the  M.  The  Defendant 
having  refused  to  appoint  the  Plain- 
tiff to  succeed  him,  was  sued  in  as- 
sumpsit for  breach  of  agreement, 
and  the  value  of  a  voyage  having 
been  proved  to  vary  from  4000/. 
to  8000/.,  the  jury  gave  7500/. 
damages.  On  motion  for  a  new 
trial,  and  in  arrest  of  judgment : 
Held, 

First,  That  after  verdict  there 
was  a  sufficient  consideration  for 
the  Defendant's  agreement. 

Secondly,  That  the  agreement 
was  not  illegal. 

Tliirdly,  That  books  containing 
lists  of  passengers,  deposited  at  the 
India  House,  pursuant  to  53  G.  3. 
c.  155.,  were  admissible  in  evidence 


towards  shewing  the  value  of  a 
voyage. 

Fourthly,  That  the  jury  might 
give  damages  for  tlie  loss  of  the 
two  remaining  voyages,  though  the 
second  had  not  been  accomplished 
at  the  time  of  the  action.  Richard" 
son  V.  Mellish.  Page  229 

6.  Under  the  general  issue  in  ms- 
sumpsitf  a  judgment  recovered  for 
the  same  cause  of  action  may  be 
given  in  evidence.  The  payment 
of  money  into  court  on  several 
general  counts,  one  of  which  only 
is  applicable  to  the  Plaintiff's  de- 
mand, admits  a^cause  of  action  on 
that  count  only.  Stafford  and  An- 
other  V.  Clark.  377 

7*  Declarations  of  one  who  has  been 
holder  of  a  bill  of  exchange  can- 
not be  received  in  evidence,  unless 
they  were  made  while  the  party 
had  possession  of  the  bill.  Pocock 
V.  Billing.  269 

8.  Returns  of  sales  of  corn  made 
under  1  &  2  G.4.  c.87.  are  not  con- 
clusive evidence  to  shew  the  parties 
to  whom  the  com  was  delivered. 
Woodl^  and  Another  v.  Broton  and 
Another.  527 

EXECUTION. 

See  Bankrupt,  1.    Practice,  3. 
Error,  2. 


FALSE  JUDGMENT. 

A  writ  of  false  judgment  does  not  lie 
from  the  Southxvark  Court  of  Re- 
quests 


HACKNEY  COACHES. 


INSURANCE. 


54S 


quests  to  a  court  of  common  law. 
Scoit  V.  B^e.  Page  344 

FINE. 
See  Recovery,  2,  3. 

FORGERY. 

A  power  of  attorney  for  the  transfer 
of  government  stock  is  a  deed 
within  the  meaning  of  2G.2.  c.25.; 
and  a  conviction  under  that  statute 
for  the  forgery  of  such  a  power  was 
holden  sufficient.  The  King  v. 
Faunileroj/'  413 


GAOLER. 

See  Covenant,  3. 


HACKNEY  COACHES. 

The  9  Ann,  c.23.  s.  4.  inflicts  a  penalty 
.   on  any  person  who  shall  drive  or 
.   let  to  hire  any  hackney  coach  or 
coach  horses  in  the  cities  of  Lon- 
don or  Westminster  without  a  li- 
cence from  the  commissioners  of 
.  hackney  coaches. 

The  1  GA.  €.57,  s.  1.  inflicts  a 
penalty  on  any  person  who  shall 
drive  Jbr  hire  in  the  same  cities 
with  any  coach,  whatsoever,  hearse 
or  coach  horses,  except  such  per- 
son be  licensed  by  the  commis- 
sioners of  hackney  coaches : 

Held,  that  a  conviction  was  in- 
sufficient, which  charged  the  party 


with  driving  and  letting  to  hire  in 
the  said  cities  a  certain  coach  and 
two  coach  horsesy  and  also  with 
driving  to  hire  a  certain  coach  and 
two  coach  horses,  and  conveying  a 
person  in  the  said  coach  Jbr  hire* 
Cloud  V.  Turfery  and  Abbott. 

Page  818 

HERIOT. 
See  Copyhold,  2. 


INFERIOR  COURT. 
See  Pleading,  9. 

INSOLVENT  DEBTORS. 

Under  the  insolvent  debtors'  act, 
1  G.  4.  c.  1 19.,  by  the  assignment  at 
the  time  of  petition,  the  assignee 
takes  only  such  property  as  the  in- 
solvent had  at  the  time  of  the 
petition.  Hepper  v.  Marshal  and 
Others.  372 

INSURANCE. 

1.  Insurance  on  goods  in  a  diip 
warranted  free  from  capture  and 
seizure. 

The  ship  was  stranded  on  a 
shoal  within  a  few  miles  o£  the 
port  of  destination,  disabled  from 
proceeding,  and  lost;  but  while 
she  lay  in  the  sand  she  was  seized 
by  the  commander  of  the  place  at 
which  she  was  stranded,  and  the 
goods  were  confiscated  by  him  : 

Held,  a  loss  of  the  goods  by  the 

perils  of  the  seas.     Hahn  v.  Cot" 

beii.  »5 

P  p  2  2.  K., 
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2,  K*t9n  EaH  India  captain,  having 
borrowed  money  of  R.y  in  order 
to  secure  R.,  arranged  with  P. 
that  A^  should  draw  in  favour  of 
R,  bills  on  C,  (P.'s  agent  in  Cal- 
^11^,)  payable  at  thirty  days  after 
the  arrind  of  the  ship  B.^  which 
:  biili  Jt.  was  to  indorse  to  P.,  and 
P.  was  to  negociate  on  Calcutta 
npcm  K*B  c^ns^hing  to  C.  goods 

.  to  doable  the  amount  of  the  bill : 
Heldf  first,  that  P.  had  no  insur- 
able interest  in  these  bills*  Se- 
'condly,  that  even  supposing  he 
bady  he  could  not  recover  upon  a 
policy  describing  them  as  bills  of 
exchange.  Palmer  and  Others  v. 
Prait.  Page  185 


JOINDER. 

See  Assumpsit,  2. 

JUSTICE  OF  PEACE. 

1.  Where  a  statute  gives  a  justice 
j^is^iction  over  an  offence,  it 
iippliedly  gives  him  power  to  ap- 
prehend any  person  charged  with 

,  such  offence :  Held,  therefore, 
that  a  magistrate  might  issue  a 
wxu'rant  to  apprehend  a  person 
charged  with  an  off:  nee  under  the 
malicious  trespass  act,  1  G.  4-.  c,  56. 
especially  after  the  offender  had 
neglected  a  sunmions.  Ba7ie  v. 
Methuen  and  Others.  6S 

2.  If  a  warrant  of  commitment  docs 
not  shew  an  offence  over  which 
the  magistrate  who  issued  it  has 


jurisdiction,  an  action  lies  against 
him  for  the  commitment^  ahlioa^ 
there  might  have  beeii  a  prerioiis 
regular  convictioii.  A  directian 
to  the  jury,  partially  incHiflrect,  is 
not  a  ground  for  a  nevr  trial,  where 
the  verdict  is  eonsirtent -with  the 
justice  of  the  case.  Ww^b^  v. 
Clutterbftdt.  '    rPdg^48S 

"1    .    !'■■■■  '...■      ■  ■ 


LANDLORD  AND  TENANT. 

1.  Plea  to  an  avowry  pf  dii^xess  for 
rent  arrear,  '<  that  before  the  les- 
sor (who  cIoTiiMGid  title  under  a 
pretended  agreement  b^twisan  hiai 
and  one  71  J?.)  bad  aay,  tUag  in 
the  premises,  and  befora  the  de- 
mise by  the  lessor  to  tbe  lessee, 
r.  i2«  mortgaged  them  in.  ffte  to 
«/.  C  i  that,  the  mo^^g^ge  -being 
forfeited,  notice  of  the  forfeiture 
being  given  to  the  lessee,  and  the 
lessee  having  been  required  lo  at- 
torn, and  having  attorned  to  the 
mortgagee,  he  distrained  for  the 
rent,  when  the  lessee  paid  him,  to 
save  the  goods  from  being  sold  :" 
Held  ill.    Alchome  y.  Gomme.   54 

2.  In  1796,  H.  demised  to  S.  for 
sixty-eight  years,  premises  which 
in  1793  had  beeh  mortgaged  to 
P.  S.  assigned  to  A^,  who  under- 
let to  D.  In  1818,  H.  conveyed 
the  premises  in  fee  to  R.  AT.,  who 
was  ^so  agent  of  H.,  paid  the  in- 
terest on  the  mortgage  to  P.  from 
1816  to  1820  to  the  amount  of  the 
rent  reserved.  R.  distrained  for 
rent  in  1820:  Held  that  />.,  who 

replevied 


PARTNERSHIP. 


PAYMENT. 
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replevied  at  the  instigation  of  iV., 
might,  under  the  plea  of  riens  in 
arier,  avail  himself  of  these  pay- 
ments. Dyer  w»  Bou)ley.  Page  9^ 
3.  Payment  of  rent  by  a  lesseQ  to  a 
lessor  after  the  lessor's  title  has 
expired,  and  after  the  lessee  has 
notice  'Of  an  adverse  claim,  does 
not  ainount  to  an  acknowledge- 
ment of  title  in  the  lessor,  or  to  a 
virtual  attornment,  unless  at  the 
time  of  payment  the  lessee  knows 
the  precise  nature  of  the  adverse 
clsMm,  x>r  th^  manner  in  which  the 
lessor's  title  has  expired.  Fenner 
'  v.'Duplock  and  Another*  10 

LIEN. 

Defendant,  who  had  a  lien  on  some 
cloth,  purchased  it  of  the  bailor 
after  he  became  bankrupt,  and 
when  the  cloth  was  demanded  of 
him  by  the  assignees  of  the  bank- 
mpt,  refused  to  give  it  up,  saying, 
**  I  may  as  well  give  up  every 
transiaction  of  my  life :" 
'  Held,  that  these  words  were  no 
waiver  of  his  lien,  and  that  the  lien 
was  not  merged  in  the  purchase. 
fyhite  and  Another  v.  Gainer.    IIS 


MEMORANDA. 

1.  164.,  165 


PARTNERSHIP. 
Plaintiff  and  Defendant  had  been  en- 
gaged in  running  a  coach  from  D. 


to  L.  Plaintiff  finding  horses  for 
one  part  of  the  road.  Defendant 
for  another ;  and  the  profits,  of 
each  party  were  calculated  aceotd- 
ing  to  the  number  of  miles  covefed 
by  his  own  horses.  The  Plaiiitiii 
received  the  fiires^  and  rendered 
an  account  thereof  te  the  Deted- 
ant  every  week :  ^ 

Held,  that  Plaintiff  ^d  Defend- 
ant were  partners  in  this  ooftcem, 
and  that  in  an  action  by  the  Plain- 
tiff against  the  Defendant  upon  a 
separate  transaction^  the  Defend- 
ant could  not  set  off  a  balaace 
which  had  been  declared  in  his 
favour  upon  these  weekly  ac- 
counts.   [Fromont  v.   Coupkmd. 

Page  170 

PAYMENT. 

In  the  condition  of  a  bond  it  was  re- 
cited, that  Plaintifi  were  share- 
holders in  the  Sprmg  Wiiter  Com- 
pany, —  that  80  per  cenU  had  been 
paid  by  instalments;  up^  the 
shares, — that  Plaintifis  had  agreed 
to  pay  up  the  remaining  instal- 
ments forthwith,  —  that  Jtf,,  W^f 
and  H.  had  agreed  to  purchase 
these  shares,  and  that  the  price 
was  to  be  secured  by  the  joint 
bond  of  Af.  and  the  Defendant : 
the  condition  of  the  bond  was, 
that  M.  and  the  Defendants  should 
pay  the  Plaintiffs  the  amount  of  the 
shares,  together  with  the  interest 
thereon  from  the  time  of  the  ad" 
vance  or  payment  thereof  by  the 
Plaintiffs. 

The  Plaintiffs  being  also  share- 
holders and  treasurers  of  the  Stone 

Pipe 


5^ 


PILOT  ACT. 
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Pipe  Company,  which   company 
was  indebted  to    them   1 2,000/., 
prevailed    on    the.  Spring  Water 
Company  to  purchase  the  pipes 
of  the  Stone  Pipe  Company  ;  and 
*   to  effect  payment  for  the  pipes, 
.    the  Plaintifi,   without    any   calls 
b$ifing  been  made»  entered  up  in 
their  books  as  paid,  the  remaining 
70  per  cent,  due  on  the  Spring 
.    Water  Company's  shares,  and  hav- 
ing made  this  entry,  paid  the  Stone 
Pipe    Company ;  deducting    and 
■    tnuuferring  to  their  own  account, 
enough  to  discharge  the  debts  due 
from  the  Stone  Pipe  Company  to 
-   themselves. 

In  an  action  brought  against  the 
Defendant  for  the  sum  claimed  in 
respect  of  the  sale  of  the  shares 
of  the  Spring  Water  Company,  the 
jury  having  found  for  the  Plaintif&y 
the  Court  refused  to  grant  a  new 
trial,  holding,  that  the  Plaintiffs 
had  advanced  or  paid  the  money 
for  the  shares,  within  the  terms 
of  the  condition  of  the  bond. 
Everett  and  Others  v.  Ei/re. 

Page  166 


PLEADING. 
See  Landlord  and  Tenant,  2. 


PILOT  ACT. 

Under  jhe  provisions  of  52  G.  3. 
c.  39.  the  master  of  a  vessel,  who 
discharged  a  cinque  port  pilot  in 
Standgate  Creek,  and  dropped  a 
mile  down  the  port  of  Rochester 
with  a  signal  flying  for  a  Trinity' 
house  pilot f  who  came  on  board  at 
SheemesSy  was  holden  liable  to  a 
penalty.      Thornton  v.  Bolland. 

219 


1.  In  trespass,  the  Plaintiff  newly 
assigned  that  his  doae^  the  locus 
in  quo,  abutted  on  certain  closes 
called  B.,  M.,  and  S.,  some  or  one 
of  them:  Defendant  pleaded,  that 
the  close  newly  assigned  was  his ; 
and  issue  was  joined. 

The  Plaintiff  proved  at  the  trial 
that  he  had  a  close  abutting  on 
M.;  the  Defendant,  that  he  had  a 
close  abutting  on  B.  and  S. 

The  jury  found  a  verdict  for  the 
Plaintiff  on  the  new  assignment. 

The  Court  refused  to  disturb 
the  verdict,  to  enter  a  discharge 
of  the  jury,  or  to  arrest  the  judg- 
ments—which was  moved  for  on 
the  ground  that  the  pleadings 
were  not  sufficiently  certain,  and 
that  the  Defendant  had  established 
his  own  issue.  Lethbridge  v.  Win- 
icr.  Page  49 

2.  Avowries,  first  by  W.  and  T.  for 
rent  due  to  W.  and  T.  from  Plain- 
tiff, as  tenant  to  IV.  and  T-;  se- 
condly, as  tenant  of  the  premiaes ; 
and,  thirdly,  by  W.  and  T.  and 
his  wife,  in  right  of  his  wife,  for 
rent  due  to  W.  and  T.  and  his 
wife,  in  right  of  his  wife  from  the 
Plaintiff,  as  tenant  to  W.  and  T. 
and  his  wife,  in  right  of  his  wife ; 
were  holden  to  be  supported  by 
evidence  of  an  attornment  from 
Plaintiff  to  W.  and  T.  and  his 
wife.  Gravenor  v.  Woodhouse  and 
Others,  71 

3.   The   Defendant,   who   had   con- 
tracted 
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tracted  for  jewellery,  was  to  re- 
turn it  in  a  twelvemonth,  and  if  he 
omitted  to  do  so,  to  pay  for  it  a 
certain  price,  tJoUh  interest. 

The  Plaintiffsued  for  the  amount, 
the  jewellery  having  been  retain- 
ed; but  the  only  counts  in  the 
declaration  applicable  to  his  case 
*  were  a  count  for  goods  sold  and 
delivered,  and  a  count  for  interest 
on  money  due  and  forborne. 

The  jury  having  found  a  verdict 
for  the  sum  demanded,  with  in- 
terest, the  Court  refused  to  set 
aside  the  verdict,  or  to  reduce  the 
damages.  Harrison  v.  Allen  and 
Others.  Page  4- 

4'.  Plea  to  declaration  in  trespass, 
that  they  under  whom  Defendant 
claimed,  enjoyed,  under  a  grant  to 
pass  through  a  close  as  they  had 
been  theretofore  accustomed  to  do,  a 
way  Jbr  themselves  and  their  ser- 
vants; and  tvith  horses,  and  that 
Defendant  therefore  entered  by 
himself,  and  his  servants,  and  with 
horses : 

New  assignment,  that  the  De- 
fendant had  used  the  way  for  pur- 
poses other  than  those  for  which 
they  under  whom  he  claimed  xvere 
accustomed  to  use  it,  to  wit,  toith 
horses  carrying  bricks* 

Plea  to  new  assignment,  that 
they  under  whom  Defendant  claim- 
ed had  a  just  right  to  use,  and 
used,  the  way,  by  themselves  and 
with  horses,  Jor  all  laxvful  pur- 
poses, and  that  Defendant  had 
therefore  used  the  way  with  horses 
carrying  bricks,  being  a  lawful 
purpose. 


Replication,  that  they  ander 
whom  Defendant  claimed  did  riot 
use  the  way  toith  horses  carrying 
bricks:  Held  ill  on  demuiren 
Trickeyy.  Yeandall.         Page  26 

5.  Where  there  were  counta  in  t^e 
same  declaration  for  work  and  la- 
bour as  an  attorney,  and  for  work 
and  labour  generally,  the  Court 
refused  to  strike  any  out  as  un- 
necessary.    Brindtey  v.  Dennett. 

184 

6.  A  letter  containing  the  terms  of  a 
contract  between  the  Plaintiff  and 
Defendant,    concluded    in    these 

.  terms  —  "  Of  this  proposition,  it  is 
desirable  that  I  have  your  ansirer 
per  return,  as  I  can  have  a  Vessel 
to  charter  at  the  price  stated,  who 
will  not  wait  any  longer  for  my 
answer,  and  Tailing  him,  I  fear 
I  should  not  be  able  to  get  an- 
other :" 

Held,  a  mere  request,  and  no 
part  of  the  contract.  Johnson  and 
Another  v.  King.  270 

7*  Nine  counts  on  the  folloiving 
words,  and  the  colloquium  in  which 
they  occurred :  "  Nelsons  failed 
lately,  and  only  paid  ten  shillings- 
in  the  pound." 

The  Court  refused  to  strike  out 
any  as  unnecessary.  Nelson  v. 
Griffiths.  412 

8.  Upon  a  sci.  fa.  on  a  judgment, 
the  Defendant  having  moved  to 
plead  several  matters,  viz.  first, 
payment ;  secondly,  that  the  judg- 
ment was  fraudulent ;  thirdly,  that 
the  judgment  was  on  a  warrant  of 
attorney  fraudulently  obtained  : 
The  Court  refused  to  allow  the 

three 
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three  pleaSy  and  put  the  Defendant 
to  his  election.  Shaw  and  Others 
V.  Lord  Ahatdey.  Page  825 

9.  Pleas  to  a  declaratioa  in  as- 
sumpsit,—  that  the  Plaintiff  had 
sued  in  an  inferior  court,  in  which 
judgment  had  been  given  against 
him,  for  the  same  cause  of  action ; 
(not  stating  that  the  consideration 
arose  within  the  jurisdiction  of  the 

.  inferior  court ;) 

Replication,  that  Plaintiff  and 
Defendant  both  resided  out  of  the 
jurisdiction,  and  that  the  cause  of 
action  arose  out  of  the  jurisdic- 
tion :  Held  sufficient  on  demurrer. 
Briscoe  t.  Stephens.  213 

10.  The  Defendant  purchased  an 
estate  charged  with  an  annuity  to 
M.  S.f  and,  as  part  of  the  bargain, 
covenanted  to  pay  the  annuity, 
and  to  indemnify  the  vendor 
against  any  charge  in  respect  of  it. 

Breach,  in  a  declaration  on  this 
covenant,  non-payment  of  the  an- 
nuity;—  without  adding  that  the 
vendor  had  been  thereby  damni- 
fied: Held,  sufficient  on  demurrer. 
SwDoard  v.  Ansty,  519 

11.  Trespass  for  false  imprisonment. 
Plea,  that  a  horse  of  A*^  having 
been  taken  out  of  AJ^  close  with- 
out his  consent,  and  having  been 
found  in  Plaintiff's  stable,  and  A> 
having  grounds  to  believe,  and 
believing  that  the  horse  had  been 
stolen  by  Plaintiff,  gave  charge  of 
the  Plaintiff  to  a  constable,  and 
requested  him  to  take  the  Plaintiff 
into  custody,  to  be  examined  by 
a  justice  touching  the  offence; 
whereupon  the  constable,  and  A.^ 


in  his  aid  and  by  his  command, 
laid  their  hands  on  the  Plaintiff, 
who  resisted^  and  assaulted  the 
constable  and  A.^  whereupon  they 
defended  themselves,  and  took  the 
Plaintiff  and  conducted  him  to  a 
police  office:  Held,  ill.  Hedges 
V.  Chapman  and  Cousins* 

£ageS22 
12.  Where  Defendant,  and  LJ>.  (who 
was  tenant  for  life  of  an  estate, 
with  remainders  over  in  tail  to  the 
first  and  other  sons  of  Lm.D.  and 
of  Defendant),  conveyed  an  estate 
in  fee,  and  covenanted  that  the 
first  son  of  Zr.  Z).  who  should  come 
of  age,  or  such  other  person  as 
should  become  competent  to  com- 
plete a  title  to  the  premises,  should, 
upon  the  request  of  the  purchaser 
or  his  heirs,  by  recovery,  fine,  or 
other  assurance  as  counsel  should 
advise,  effectually  convey  the  pre- 
mises to  Plaintiff;  the  purchaser 
having  died,  and  his  heir  having 
requested  Defendant  to  cause  his 
eldest  son,  then  of  age,  to  suffer  a 
recovery,  and  the  Defendant  hav- 
ing refused,  and  these  facts  being 
alleged  in  the  declaration : 

Held,  that  it  was  not  necessary, 
in  a  declaration  on  this  covenant 
by  the  heir  of  the  purchaser,  to 
allege  that  the  Defendant  had 
notice  of  such  heir  having  become 
entitled  to  the  property ;  nor  that 
counsel  had  advised  a  recovery  to 
be  suffered ;  nor  that  Plaintiff  had 
offered  to  make  a  tenant  to  the 
pnecipe*    Bliclce  v.  Dymoke,     105 

POWER. 


POWER. 

1 .  Devise  to  S.  G.  for  life,  remunder 
to  N.  G.,  son  of  S.  G.,  and  his 
heirs ;  but  if  N.  G.  should  die  in 
the  Ufedme  of  S.  G.  without  issue, 
and  there  be  no  other  issue  of 
&  O.,  then  to  the  use  of  lucli  per< 
■ohs  u  S.  G.  should  appoint. 
S,  G,'  and  N.  G.  appointed  and 
conveyed  in  fee  to  F.:  Held,  a 
valid  conveyance.  Dalhy  and 
Othert  V.  PulUn  and  Otkert.    144 

S.  A  devisor  being  seized  of  a  moiety 
of  certain  lands  in  Surretf,  having 
by  her  own  creation  a  power  of 
qipoiotment  over  the  other  moiety, 
which  ihc  had  purchased  of  her 
nephew,  who  succeeded  her  sister 
in  the  possession  of  it,  and  having 
no  other  real  estate,  devised  all 
her  freehold  estate  in  Surrej/  to 
J.  R.,  on  condition  that  out  of  the 
rents  and  profits  he  should  keep 
the  whole  m  tcoaotable  repair,  and 
under  limitations  framed  to  keep 
the  property  as  long  in  her  family 
as  possible : 

Held,  that  this  devise  was, 
under  the  circumstances,  a  suffi- 
cient execution  of  the  power,  and 
that  both  moieties  passed  to  J.  R. 
Jpoe  dem,  Nowil  v.  Roake  and 
Othtrt.  Page  497 

PRACTICE. 

1.  An  averment  that  Y.  and  R.  be- 
came liail  at  the  request  of  the 
sheriff,  is  satisfied  by  evidence  that 
they  became  bail  at  the  request  of 
the  sheriff's  officer. 
Vot.  JI. 


TICE.  S49 

Hie  sheriff  may  put  in  bail  be- 
fore the  return  of  the  writ.  Event 
v.  Swete.  Page  S7I 

2.  Warrant  of  attorney.  Entering  up 
judgment  8g«nst  a  Defendant  out 
of  the  country.  Pemierton  v. 
Browning.  SOi 

3.  Semile,  that  under  43  G.  3.  c.  46. 
expences  of  execution  include  ex- 
pences  of  levying. 

There  is  no  statute  of  29£fu. 
Rumsey  v.  Tt^heU.  255 

4.  Where  the  rule  to  bring  in  the 
body,  served  on  the  5lh  of  Jidg, 
expired  on  the  second  day  of 
Mickaelmat  term :  Held, '  that  the 
slieriff  was  not  discharged  by  the 
plaintiff's  having,  on  the  7th  of 
Juii/  precedii^,  and  previously  to 
the  justification  of  bail,  consented 
to  an  order  to  stay  proceedings  on 
payment  of  dd>t  and  cost*  within 
a  month.  DitKntUntiiut  Part  and 
Burrough  Js.  The  King  v.  The 
late  SkerifofMiddlaiex.  366 

5.  In  a  country  cause  in  C.B.,  the 
Plaintiff  is  not  bound  to  proceed 
to  trial  at  the  next  assizes  after 
the  term  in  which  issue  is  joined. 
Prentice  v.  Bkti.  360 

6.  Where  a  sheriff  had  taken  a  bail- 
bond  executed  by  only  one  secu- 
rity, the  Court  refused  to  set  aside, 
even  on  payment  of  costs,  an  at- 
tachment which  had  issued  against 
him  for  not  bringing  in  the  body. 

Lose  of  a  trial  in  term  is  loss  of 
the  term.  The  King  v.  The  She- 
nff  of  London.  227 
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REPLEVIN. 


SHERIFF. 


RECOVERY. 

1.  What  evidence  sufficient  to  justify 
the  alteration  of  a  parish  in  a  re- 
covery, where  a  wrong  parish  was 
inserted  in  the  deed  to  lead  the 

uses.  P^S^  ^3 

2.  Amendment*  Hoydy  Demandant ; 
SimmonSf  Tenant.  386 

S.  Thistlethumytef  Demandant;  Maid' 
mentj  Tenant*  361 

4.  Where  the  dedimus  described  the 
vouchee  as  a  commoner,  and  the 
acknowledgment  was  signed  as  if 
by  a  peer,  the  Court  refused  to 
allow  the  tenant's  appearance  to 
be  recorded.  Tatton^  Demandant ; 
Gretff  Vouchee.  313 

RENT  CHARGE. 
A  rent  charge  is  within  the  meaning 
of  the  11  G.  2.  c.  19.  s.  23. ;  upon  a 
replevin,  therefore,  of  a  distress 
for  such  a  rent,  the  sheriff  may 
take  and  assign  a  bond  as  in  a  re- 
plevin for  any  other  kind  of  rent : 
Held,  that  a  bond  so  taken  by 
the  sheriff,  and  conditioned  for  ap- 
pearance at  the  next  county  court ; 
prosecuting  the  plaint  with  effect ; 
making  a  return  if  adjudged ;  and 
indemnifying  the  sheriff  Jrom  all 
charges  and  damages  by  reason  of 
the  replevin^  was  authorised  by  the 
above  statute.  Short  v.  Hubbard 
and  Others.  350 

REPLEVIN. 
Defendants  in  replevin,  who  avowed 
generally  under  llG.2.  c.l9.  for 
rent  due  on  a  demise,  under  which 
the  Plamtiff  held  as  their  tenant, 
were  held  entitled  to  double  costs 
upon  a  judgment  in  theur  favor^  not* 

17 


withstanding  they  pleaded  manj 
other  avowries  in  various  rights, 
fVom  which  circumstance  it  was 
suggested  that  they  did  not  dis- 
train as  landlords,  but  with  a  view 
merely  to  try  a  title. 

Expences  of  successful  searches 
for  pedigree  are  allowed  for  by  the 
prothonotary  in  taxing  costs.  John- 
son V.  Lawson  and  Another. 

PageS^l 

REPLEVIN  BOND. 
See  Rent  Charoi. 

REVOCATION. 
See  Authority,  1.    Will,  1. 

RIGHT  01?  WAY. 
See  Pleading,  4. 

A  way  of  necessity  is  limited  by  the 
necessity  which  created  it,  and 
ceases,  if  at  any  subsequent  period 
the  party  entitled  to  it  can  ap- 
proach the  place  to  which  it  led, 
by  passing  over  his  own  land. 
Holmes  v.  Goring.  Holmes  v.EUiot, 

76 

RULES  OF  COURT. 
Fleet  Prison,  in  the  Matter  of.      164 


SET-OFF. 

See  Partnership. 

SEVERAL  MATTERS. 
See  Pleading,  8. 

SHERIFF. 
1.  In  an  action  on  the  case  against 
the  sheriflF  for  not  arresting  </.  W.^ 

against 


SHIP  OWNER. 

against  whom  a  writ  had  issued,  it 
appeared  that  «/•  W.  was  in  custody 
the  day  after  the  retam  of  the  writ, 
and  that  the  Plaintiff  had  sustained 
no  damage:  Held,  that  the  jury 
were  properly  directed  to  consider 
"  whether  J.  W.  could  have  been 
arrested  before  the  return  of  the 
writ ;  and  if  he  couldy  what  da- 
mage had  been  sustained  by  the 
Plaintiff."    Barker  ^.  Green. 

Page  317 
2.  The  Plaintiff^s  attorney,  upon  issu- 
ing execution,  wrote  to  the  sheriff's 
officer,  directing  him  to  leave  the 
Defendant's  mother,  or  any  one 
else,  in  possession  of  the  Defend- 
ant's goods,  and  to  allow  his  busi- 
ness to  I)e  carried  on  as  usual. 

'file  officer  delivered  the  warrant 
to  Defendant's  shopman,  ordering 
him  to  carry  on  the  business,  and 
account  for  the  monies  received. 
No  money  was  ever  paid  to  the 
Plaintiff,  and  the  warrant  lay  in 
the  shopman's  hands  from  April 
to  June* 

The  Defendant  having  then  be- 
come bankrupt,  and  his  assignees 
claiming  his  goods,  the  sheriff  re- 
turned nuUa  bona  to  the  Plaintiff's 
writ. 

The  jury  having  found  a  verdict 
for  the  sheriff  in  an  action  against 
him  for  a  false  return,  the  Court 
refused  to  grant  a  new  trial.  Doker 
V.  Hasler.  479 

SHIP  OWNER. 

A  party  who  takes  a  share  in  a  ship 

under  a  conveyance  void  for  want 

of  conformity  with  the  provisions 

of  the  registry  acts,  is  not  liable 


TROVER. 


551 


for  articles  furnished  to  the  ship, 
unless  credit  be  given  to  him  in- 
dividually, or  he  holds  himself  out 
as  owner.     Harrington  v.  Fry. 

Page  179 

STATUTE  OF  LIMITATIONS. 

An  acknowledgment  within  six  years 
by  one  of  the  joint  makers  of  a 
promissory  note,  will  revive  the 
debt  against  the  other,  although 
he  has  made  no  acknowledgment, 
and  only  signed  the  note  as  a 
surety.  Perham  v.  Raynal  and 
Others.  306 


TROVER. 

1.  K.,  the  owner  of  furniture,  lent  it 
to  Plaintiff  under  the  terms  of  a 
written  agreement ;  Plaintiff  placed 
it  in  a  house  occupied  by  the  wife 
of  C,  a  bankrupt.  C.'s  a^gnees 
having  seized  the  furniture :  Held, 
that  Plaintiff  might  recover  it  in 
trover,  without  producing  the 
agreement.  Burton  v.  Hughes 
and  Others.  17S 

%  H.  shipped  goods  at  J}undee  to 
the  order  ofy  and  for  P.  in  I^ondon. 
H.  having  ascertained  shortly  af- 
ter the  goods  had  been  forwarded 
that  P.  had  stopped  payment, 
indorsed  and  forwarded  the  bill  of 
lading  to  Plaintiff,  who  demanded 
the  goods  of  Defendants,  wharf- 
ingers, in  whose  custody  they  were. 
Defendants  having  refused  to 
deliver  the  goods  to  Plaintiff: 
Held,  that  he  had  a  sufficient  title 
to  sue  for  them  in  trover.  Mor* 
riion  v.  Crray  and  Another*      260 

S.  The 
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WARRANTY. 


3.  The  Plaintiff  tued  in  trover  to  re- 
cover damages  for  the  detention  of 
papersy  which  he  had  deposited 
with  the  Defendant  in  furtherance 
of  a  fraudulent  purpose,  and  the 
jury  having  found  a  verdict  for  the 

.  Defendant,  the  Court  refused  to 
grant  a  new  trial. 

It  is  illegal  to  raise  loans  for 
subjects  in  arms  against  a  govern- 
ment in  amity  with  the  government 
of  this  country.  De  IViiiz  v. 
Hendricks.  Page  SI  ^ 


VESTRYMAN. 
.See  Assumpsit^  3. 


WAIVER. 
See  LiKK. 


WARRANT  OF  ATTORNEY. 
See  Practice,  2. 

WARRANTY. 

The  Defendant  alter  telling  the 
Plaintiff  that  one  of  two  horses  he 
was  about  to  sell  had  a  cold, 
agreed  to  deliver  both  at  the  end 
of  a  fortniglit  sound  and  free  from 
blemish ;  at  the  end  of  the  fort- 
night the  horses  were  delivered^ 
one  with  a  cough  and  the  other 


WJLL. 

with  a  swelled,  leg,  a  fault 
also  f^iparent  at  the  tinae 
sale.  In  an  action  for  the 
verdict  having  been  found 
Defendant,  the  Court  ref 
grant  a  new  trial.  Lid 
Kttin.  P 

WASTE. 

The  verdict  for  the  Plaintiff  i 
of  waste  ought  to  find  th 
wasted.  Redfern  and  Ot 
Smith. 

'  WILL. 
A.9  by  will  duly  attested,  de\ 
her  freehold  property  to  tru£ 
the  use  of  J?. ;  seven  days  af 
cuting  the  will,  she  conveye< 
of  her  property  to  trustees  fo 
ritable  foundation,  pursu 
9  6. 2.  c.  36 ;  nine  days  afr 
made  a  codicil,  attested  b 
witnesses,  to  be  taken  as 
her  will,  by  which  codicil  : 
pointed  another  trustee,  s 
dered  her  money  out  at  nn 
to  be  first  applied  in  payn 
her  debts.  A.  died  within  a 
month  after  the  deed  cy 
pursuant  to  9  G.  2.  c.  36. : 

Held,  that  the  deed  d 
operate  as  a  revocation  of  tl 
Malihetvs  v.  Venabtcs  and  C 


END   OF. VOL.  IL 


Printed  by  A.  Stnhan,  Law-Printer  to  his  Majesty, 
Printers-'Strcet,  Xondon. 


